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January  20. 


GOVERNMENT  ahd  LUCKHEE  KAUNTH  KAPALEE  ^  ^"^  ^^ 

versus  ttapat.ot, 

RAMCHAJ^D  KAPALEE.  ^ 

The  pruoner 

Cbuci  Chabged.— Wilful  murder,  by  forcibly  having  con-^^^™^^^ 
nection  with  his  wife,  a  young  girl,  who  had  not  arrived  at  iJ^  co^^rtion 
puberty,  and  binding  clothes  over  her  mouth  in  order  to  effect  against  her 
his  purpose,  which  proceedings  caused  her  death.  will  with  his 

CommittinK  Officer. — Baboo  Joychunder  Gooho,  Deputy  ^^«»  ^^^  bad 
Magistrate  of  Manickgunge.  °o*  '^^'^ 

Tried  before  Mr.  R.  Aberorombie,  Officiating  Sessions  Judge  ^Jtop^  W 
of  Dacca,  on  the  16th  December,  1867.  mouth  to  pro- 

Bemarks  by  the  Officiating  Sessions  Judge, — In  this  case  vent  her  cries, 
there  are  no  eye-witnesses  to  the  facts,  the  crime  having  been  and  caused  her 
committed  during  the  night.  The  only  proof  of  the  prisoner's  ^^^^  ^*. 
guilt  beyond  the  lact  of  the  girl's  death  and  the  deposition  ofy^^^'by^he 
tiie  Civil  Surgeon,  consists  in  his  confession  before  the  Police,  Court  of  oul- 
repeated  in  the  presence  of  the  Deputy  Magistrate,  which  is  to  pablehomioide 
the  following  effect.  The  prisoner  has  been  married  to  the  *"^  aentenoed 
deceased  about  four  years,  but  she  continued  to  reside  at  her  ^  t"T™to " 
fcther's  house  until  the  previous  Monday,  when  the  prisoner  J^  ^^  j^ 
conveyed  her  to  his  own  home.    That  night  he  remained  away  bor  in  irons. 
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January  20. 
Case  of 

KUPALBE. 


•  Witness  No.  8. 


but  on  the  following  night  he  and  his  wife  retired  to  rest 
together  in  the  eastern  house  of  his  barree.  He  was  anxious 
to  consummate  the  marriage,  but  she  steadily  resisted  all  his 
endeavours  and  inducements,  and  as  soon  as  he  had  fallen  asleep, 
she  slipped  away,  and  went  to  sleep  alongside  of  his  grand- 
mother, where  she  passed  the  night.  On  Wednesday  (the 
night  of  the  occurrence)  the  prisoner  took  his  wife  to  his  bed 
again,  and  endeavoured  to  persuade  her  to  yield  to  his  wishes, 
but  she  refused.  Not  being  able  to  contain  himself,  he  seized 
hold  of  her  by  the  shoulders,  and  accomplished  his  purpose  by 
force.  On  getting  up  he  found  she  was  dead.  Being  frightened 
at  the  consequences,  he  carried  the  body  into  the  cow-shed,  and 
tying  a  rope  round  the  neck  suspended  it  to  the  roof,  with  the 
hope  of  making  it  appear  that  she  had  committed  suicide. 
The  latter  part  of  his  confession  is,  however,  contradicted  by  the 
evidence  of  his  mother*  and  grand- 
mother,t  who  state  that  they  found  the 

t  Witness  No.  7.  ^^7  ^^  ^^®  fi^^  ^J^^S  ^^  **^«  prisoner's 

bed  in  the  morning,  when  he  related  to 
them  the  circumstances  stated  above.  There  was  no  mark  of 
a  rope  round  the  deceased's  neck,  and  the  little  spot  alluded  to 
by  the  witnesses  on  the  left  side  of  the  neck  is  not  noticed  by 
the  Medical  Officer  in  his  deposition,  nor  do  the  witnesses 
confirm  the  statement  made  before  the  Deputy  Magistrate  that 
a  cloth  was  found  tied  round  the  mouth  of  the  girl.  The 
existence  of  the  rupture  in  the  upper  and  lower  vagina  of 
deceased  alluded  to  in  the  mofussil  inquest  is  not  confirmed  in 
the  doctor's  evidence. 

The  Civil  Surgeon  in  his  deposition  describes  the  result  of 
his  post  mortem  examination  of  the  body,  and  states  his  opinion 
that  the  deceased  died  from  suffocation,  the  result  in  all  pro- 
bability of  the  violence  and  smothering  she  was  subjected  to. 
He  explains  that  by  smothering  he  means  the  arresting  of  the 
breathing  by  violent  pressure,  such  as  the  weight  of  the  man's 
body  upon  her,  and  stopping  her  mouth  to  prevent  her  scream- 
ing. The  only  external  marks  found  on  the  body  were  the 
swollen  state  of  the  features  of  the  face,  and  the  oozing  of  blood 
from  the  ears  and  nose,  and  these  marks  or  signs,  coupled  with 
the  history  of  the  case,  served  to  confirm  the  Medical  Officer  in 
hb  opinion  that  the  girl  had  been  smothered  or  suffocated  while 
the  prisoner  was  endeavouring  to  enforce  his  attempt  to  have 
connection  with  her. 

At  the  sessions  trial  the  prisoner  admitted  that  he  used 
force  to  effect  his  purpose  of  consummating  the  marriage,  and 
when  he  had  done  so,  he  found  that  hb  wife  was  dead.  He 
makes  no  defence  and  summons  no  witnesses. 

In  the  absence  on  leave  of  the  Mahomedan  Law  Officer 
attached  to  the  court,  I  invited  the  Town  Cazee  to  aid  me  at 
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the  trial.     He  acquits  the  prisoner  of  the  charge  of  wilful        1868. 

murder,  but  pronounces  him  guilty  of  having  forcibly  had  con-  — 

nection  with  the  deceased,  an  immature  girl,  from  the  effects   ^•^"•^  ^• 
of  which  she  died,  and  declares  him  liable  to  punishment  by       Omo  of 

akoohut,  :^OHAKD 

Of  the  guilt  of  the  prisoner  in  causing  the  death  of  the  ^ai*»« 
deceased,  there  cannot  be  a  doubt.  It  is  asserted  by  all  the 
witnesses  that  the  girl  was  not  old  enough  to  permit  consum- 
mation of  the  marriage,  she  not  having  arrived  at  the  age  of 
Suberty.  The  prisoner  himself  admits  that  he  forced  her  against 
er  will  to  gratify  his  wishes,  and  that  after  the  accomplish- 
ment of  his  object  he  found  she  was  dead. 

Although  I  consider  the  prisoner  guilty  of  causing  the  death 
of  the  deceased,  I  cannot  concur  in  the  verdict  of  the  Cazee, 
which  appears  to  me  somewhat  opposed  to  the  evidence  of  the 
Medical  Officer,  which  sets  forth  that  deceased  died  from  suffo- 
cation, the  probable  result  of  the  violence  and  smothering  she 
was  subjected  to  in  the  attempt  to  force  her.  I  would  convict 
the  prisoner  of  the  culpable  homicide  of  Musst.  Teertoo,  an 
immature  girl,  by  suffocation,  while  attempting  to  have  forcible 
connection  with  her,  and  would  recommend  that  he  be  impri- 
soned for  a  period  of  ten  years  with  labor  and  irons. 

Remarks  by  the  Nixamut  AdawhU. — (Present:  Mr.  D.  I. 
Money.)  The  Officiating  Sessions  Judge  has,  I  think,  in  this 
case,  which  is  one  not  unattended  with  difficulty,  arrived  at  a 
correct  conclusion.  The  unfortunate  victim  is  almost  a  child 
wife,  and  the  case  exemplifies  the  evil  consequence  of  an  early 
marriage.  The  medical  testimony  shows  that  the  deceased  died 
from  suffocation,  and  it  is  clear  from  the  evidence  that  she 
must  have  met  with  her  death  at  the  hands  of  the  prisoner. 
There  is  no  proof  that  she  died  from  rupture  of  the  vagina^ 
consequent  on  the  violence  used  by  the  prisoner  in  his  attempt 
to  have  connection  with  her  against  her  will,  and  the  only 
inference  to  be  drawn  from  the  facts  as  stated  in  evidence  is, 
and  it  amounts  to  the  strongest  presumption,  that  he  stopped 
her  mouth  in  order  to  prevent  her  cries,  while  he  was  effecting 
his  purpose,  and  that  she  died  from  the  suffocation.  I  concur 
therefore,  in  convicting  the  prisoner  of  culpable  homicide  and 
sentence  him,  as  recommended  by  the  Sessions  Judge,  to  be 
imprisoned  for  a  period  of  ten  years  with  labor  in  irons. 
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Dinagepore. 

1858. 

January  25. 
Case  of 

MlTNSLA 

Pabat  and 

others. 

One  prisoner 
acquitted,  the 
only  evidence 
against  him  be- 
ing that  of  an 
approver.  Two 
others  convict- 
ed as  accom- 
plices in  the 
murder  of  the 
deceased,  sen- 
tenoedto  trans- 

Eortation  for 
fe.  Held  that 
where  an  ac- 
complice b  e- 
comes  approv- 
er, although, 
in  some  cases 
a  legal  convic- 
tion maj  take 
place  upon  his 
unsupported 
testimony,  i  t 
is  as  a  general 
rule  very  ne- 
cessary for  the 
endsof  justice, 
especially 
where  the  lite 
of  another 
hangs  on  the 
issue,  that  his 
evidence  re- 
ceive some 
strong  corro- 
boration. 


Pbesei^T  : 
D.  I.  MONEY,  Esq,,  OfficiaHng  Judge. 

GOVERNMENT 

verstts 

MUNGLA  PARAY  (No.  3,)  KHOLA  PULLEE  (No.  4,) 
AWD  BEHAREY  DHANGUR  (No.  6.) 

Crime  Chahobd. — Ist  count,  wilful  murder  of  Soodaram 
Thakoor ;  2nd  count,  accomplice  in  the  above  crime. 

Committing  Officer.— Mr.  E.  Drummond,  Officiating  Magis- 
trate of  Dinagepore. 

Tried  before  Mr.  J.  Grant,  Sessions  Judge  of  Dinagepore,  on 
the  10th  November,  1857. 

Bemarks  hy  the  Sessions  Judge. — The  prisoners  are  charged 
with  the  wilful  murder  of  Soodaram  Thakoor,  on  the  night  of 
the  4th  of  October,  1857.  The  witness  "  Nyan  PuUee"  No.  1, 
confessed  to  having  been  present  when  the  murder  was  com- 
mitted and  was  admitted  as  an  approver.  From  his  evidence  and 
the  confession  of  Khola  Pullee  prisoner  No.  4,  it  appears  that  thej 
and  the  deceased,  who  had  been  ill  with  fever  for  some  days,  all 
servants  of  Baboo  Somboo  Ram,  were  in  the  same  apartment  and 
that  after  midnight  the  prisoners  Mungla  Paraj  No.  3,  and 
Beharry  Dhangur  No.  5,  came  and  took  the  deceased,  supporting 
him  between  them  through  the  bazar,  followed  by  the  said 
"  Nyan"  and  "  Khola,"  to  a  bridge  on  the  Gogra  river  and  that 
on  the  deceased  bending  down  to  drink,  the  prisoner  No.  8, 
Mungla  Paray  seized  him  by  the  back  of  the  neck  and  held  his 
head  under  water  until  he  was  dead  and  then  fastened  the  body 
to  a  post  of  the  bridge  with  a  cloth.  The  body  was  discovered 
next  morning  and  Baboo  Somboo  Ram  had  previously  sent  notice 
to  the  thannah  that  "  Soodaram"  was  missing.  The  prisoner 
Mungla  Paray  No.  3,  pleaded  not  guilty  and  the  prisoners 
Ebola  Pullee  No.  4  and  Beharry  Dhangur  No.  5,  confessed. 
In  the  confessions  and  evidence  of  Nyan  Pullee  and  the  con- 
fessions of  Khola  Pullee,  there  are  some  slight  discrepancies  and 
the  confessions  of  Beharry  Dhangur  are  incoherent ;  that  it  is 
very  clear  from  them  all,  that  the  man  was  murdered  under  the 
bridge,  and  I  believe  the  statement  of  the  approver  "Nyan"  in 
the  foujdary  that  the  man  was  murdered  by  Mungla  Paray 
No.  3,  while  the  prisoner  Beharry  Dhangur  No.  5,  was  close  to 
him  and  the  approver  "  Nyan"  with  the  prisoner  Khola  Pullee 
No.  4,  at  a  short  distance,  and  that  the  said  Mungla  Paray 
and  Beharry  Dhangur  then  fastened  the  body  to  the  post. 
This  is  supported  by  the  evidence  of  the  native  Doctor  who 
states  that  death  was  caused  by  suffocation  in  water,  and  the 
production  of  two  8  anna  pieces  by  the  approver  "  Nyan"  which 


CASES  IN  THE  NIZAMUT  ADAWLUT. 


9 


he  said  he  had  received  for  himself  and  Khola  Pullee  from 
Miingla  Paray.  The  deceased  was  sick  and  having  lately 
retarned  from  Darjeeling,  was  supposed  to  Ijave  money.  The 
prisoner  Mungla  Paray  was  poojaree  of  a  thakoorbarree  close 
to  the  window  tlirough  which  the  deceased  was  taken  out  and 
had  recently  employed  "  Beharry  Dhangur"  to  weed  the  flower 
garden.  This  thakoorharee  belonged  partly  to  Baboo  Somboo- 
ram  who  gave  notice  of  tiie  deceased  being  missing.  The  evidence 
of  two  gooroojees  of  the  thakoorbarree  lor  the  prisoner  Mungla 
Paray  is  unsatisfactory ;  that  of  one  of  them  in  the  Sessions 
Court  being  directly  contrary  to  what  he  stated  in  the  foujdary. 
The  approver  **  Nyau"  and  the  prisoner  "  Khola"  both  gave 
their  master  notice  of  the  deceased  being  missing,  and  the  latter 
in  his  Sessions'  confession  states  that  he  told  his  master  of  the 
murder,  but  that  he  only  ordered  notice  to  be  sent  to  the  than* 
nah  that  the  man  was  missing,  1  think  it  very  improbable  that 
"  Nyan"  and  "  Khola"  should  have  murdered  the  man  without 
assistance  and  the  presence  of  Beharry  Dhangur  appears 
unaccountable,  except  as  an  accomplice  of  Mungla  Paray,  and 
I  see  no  reason  to  doubt  the  evidence  of  the  witness  "  Nyan" 
in  respect  to  the  prisoner  *'  Mungla  Paray"  supported  as  is  by 
the  confessions  of  the  other  prisoners  and  the  circumstances  of 
the  case.  The  Jutwa  of  the  Law  Officer  acquits  Mungla  Paray 
and  convicts  the  other  prisoners  as  accomplices.  I  consider  all 
the  prisoners  guilty  and  recommend  that  the  prisoner  "  Mungla 
Paray"  be  sentenced  to  suffer  death,  the  prisoner  *' Beharry 
Dhangur"  to  imprisonment  for  life  beyond  seas  and  the  prisoner 
''  Khola  Pullee"  to  seven  (7)  years'  imprisonment  with  labor 
and  irons. 

Bemarks  by  the  J^wmwt  Adawlut, — (Present:  Mr.  D.  I. 
Money.)  The  Sessions  Judge  has  found  Mungla  Paray  guilty 
of  the  murder  of  the  deceased,  and  recommends  that  he  should 
be  sentenced  to  suffer  death. 

With  the  exception  of  the  testimony  of  the  approver  there  is 
not  one  particle  of  evidence  against  him.  The  confessions  of 
the  other  two  prisoners,  whatever  amount  of  suspicion  they  may 
raise,  are  only  legal  evidence  against  thems'ilves.  Where  an 
accomplice  becomes  an  approver,  although  in  some  cases  a  legal 
conviction  may  take  place  upon  his  unsupported  testimony,  it 
is  as  a  general  rule  very  necessary  for  the  ends  of  justice, 
especially  where  the  life  of  another  hangpi  on  the  issue,  that  his 
evidence  receive  some  strong  corroboration. 

As  in  this  case  there  is  none,  I  acquit  the  prisoner  Mungla 
Paray,  and  direct  his  immediate  release.  In  concurrence  with 
the  Law  OflBicer,  I  convict  the  other  two  prisoners  as  accomplices 
in  the  murder  of  the  deceased,  upon  their  own  confessions  and 
the  evidence  of  the  approver,  and  sentence  them  to  trans- 
portation for  life. 

YOL.   vui.  0 


1853. 


January  25. 
Case  of 

MUVOLA 

Pabay  and 
others. 
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Present  : 

J.  H.  PATTON,  Esq.,  Judge,  akd  D.  I.  MONKY,  Esq., 
Officiating  Judge, 


Arraoan. 
1858. 


GOVERNMENT  and  another 

^aer9u% 

MOUXG-WOT-KAI. 

Ortms  Charged.— Ist  count,  wilful  murder  of  "  Kra-oung," 
'  *i  Twour-pa-zai,"  "  Thouk-ra-oung,"  and  "  Mee-mai-foo ;"  2nd 

January  27.   ^y^^^^  wounding   with   intent   to   kill,    "  Mee-pla-boo-kaing,*' 
Case  of      " Mee-oung-froo,"  "  Mee-oung-thai-niai,"  and"  Mee-tao-ma-reo*' 
MouK^oT.  ^  ^Yifs,  5^1^  ^^y  ^,£  ijIj^  waxing  moon  Tba-deng-iot  1219  M.  S. 
corresponding  with  the  22nd  of  September,  1857. 

The  prisoner     Committing  Officer. — Captain  G.  Faithfull,Principal  AMistant 
convicted   b  y  of  Akyab. 

theloirercourt  x^ed  before  Major  G.  Vemer,  Officiating  GommiisioRer  of 
mu^erof  fo^  Arxacan,  on  the  14th  of  November,  1867. 
per8ons,°and  Bemarht  hg  the  Officiating  Oomminioner. — The  caae  was 
wounding  committed  to  the  Sessions  by  Captain  G.  FaiUifull,  Prinoipai 
three  others  Assistant  to  the  Commissioner  of  Arracau  at  Akyab^  on  the 
with  intent  to  3,4  November,  1867. 

^mendedto  "^^^^  ^*  really  a  fearful  case,  the  prisoner  having  run  a 
besentenoed  to  "  muck,"  he  having  killed  on  tlie  spot  two  persons,  wounded  two 
imprisonment  others  SO  severely,  that  they  died  in  Hospital  a  few  days  after, 
for  life  in  ban-  besides  which  he  wounded  four  others,  one  of  whom  dt«d  later 
ishmenton  the  £^^j^  the  effects  of  the  wounds. 

bX"**"  a^  iZ  '^^^  prosecutor  "  Oo-gyan*'  stated  that  on  reaching  home,  he 
^,^^^i'*QP  Qf  there  found  his  two  daughters  wounded,  he  took  them  to  the 
a  low  order  of  Police  pharee,  where  the  prisoner  had  already  been  taken,  and 
intellect,  in  ac- there  he  saw  the  dead  bodies  of  iiis  father  "Kra-oung"  and 
cordance  with  father-in-law  "  Twom-pa-yai"  and  four  wounded  persons, 
*^®j^P^^°*  amongst  whom  was  his  mother  "  Mree-mai-fro,"  uUo  his  father's 
the  ^th  Sep-  adopted  son  "  Thouk-ra-oung"  both  of  whom  died  in  Hospital^ 
tember,  1856,  his  sister  "  Mee-tso-ma-i*ee,"  who  has  since  died ;  and  another 
in  the  case  of  sister  "  Mee-oung-froo"  who,  as  also,  his  two  daughters  re* 
EsharyDassee.  covered  from  their  wounds ;  the  prisoner  having  killed,  and  caused 
that^iTi!to^^  *^^®  ^^^^^  ^^  ^^®'  *°^  wounded  the  other  three  persons.  The 
be*  dangerous  prisoner  "  Moung-wot-kai*'  had  resided  with  his  (prosecutor's) 
to  allow  de-  father  and  mother,  since  he  lost  his  wife.  The  prosecutor  says 
greesofinsani.  he  was  a  good  man  till  then,  tliat  since  last  August,  he  bad 
ty,  to  be  the  appeared  not  sane,  but  never  quarix*lled  with  any  person,  an<l 
measure  of  the  ^^^  having  been  present,  he  could  not  say  why  he  committed  the 

-XltSrcri'-^rime.  ,     ..u       1.   u 

minal  in  eyery      The  pnsoner  pleaded  ^^guUtg. 
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This  witness*  says  thai  hearing  a  noise  she  went  out  to  lee  the        ttti* 

A  -nr-i-.      Iff    1  M  A^  cause,  when  suddenly  she  fell  ^ T" 

•  Wane«  No.  1,  MeaH.ung.froo.        ^^  ^j^;  ^^^^^^  ^^^  ^^^^^.^  ^^   J^u^  87. 

the  moment  she  was  wounded ;  saw  the  prisoner,  with  whom    ^^^"^  ^^ 
she  had  had  no  quarrel,  daw  in  hand.  Mo^^oi: 

The  witnessesf  named  in  the  margin,  saw  the  prisoner  with  a 

daw,    wound  .No,   1,  witness  guoh  case  must 

t  Witness  No.  2,  Young,  boon.  "  Mee-oung-ffOO,"    and    they  be  either  on^o/ 

"       "    1' v^!Jin!i  r!f '  afterwards  succeeded   in    ap-^m»«rfand 

:       ::   6,Nr.^W  prehendingWm.    No.  2  said,  ;^ J--- 

that  for  the  last  two  months,  ^^^  ^^ 
the  prisoner  was  silent,  did  not  speak  to  any  one,  nor  did  he  power  to  resist 
quarreL  No.  4  said  he  had  not  spoken  much  for  a  opuple  of  the  homicidAl 
months.  Nos.  3  and  5  said  they  knew  nothing  of  his  heing  impulae,  and 
insane..  did  not,  and  is 

This  witness!  stated  that  he  saw  the  prisoner  kill  his  f^th^  answerable  for 

um      ^  it     i^  7..       tneconse- 

t  No.  7,  The».k,e.«.  ".T7«!-P*-y»"       by    CUttUJg  q^^,  .„ ^ 

^  *^  him  twice  with  a  daw,  not  conaider- 

The  depositions  of  ^'  Thouk^ro-oung"  and  ^'  Mai-froo*'  were  ^  ^ow  inUU 
hoth  taken  in  Hospital,  the  day  they  were  brought  in,  on  the  ^*<»^  to  be  a 
23rd  September,  1857.  The  former  stated  that  the  prisoner  uo n  whrfh 
eat  him  over  the  mouth  with  a  daw,  and  in  three  other  places,  gi^^e  the  pos- 
he  died  on  the  28th  September.  The  latter  stated  that  the  sessor  invaria- 
prisoner  lived  with  her  and  her  husband,  she  had  been  out^bly  lut  con- 
returned  home,  all  three  were  sitting,  prisoner  was  working  with  *^^  ^^^  bia 
a  daw,  basket  making,  he  suddenly  got  up,  and  with  one  blow,  ^^^  de^e 
with  the  daw,  almost  severed  her  husband's  head  from  his  body,  of  intellecfk^ 
afW  which,  ha  cut  her  over  the  back,  they  had  had  no  quarrel  reepeotire '  of 
she  said,  and  the  prisoner  had  no  reason  for  doing  what  he  did*  moral  feeling. 
She  said,  he  had  been  ailinff  for  two  or  three  months,  was  silly,  •"d  being  of 
nevertheless  she  said  he  did  his  work  well,  the  same  as  others.  ^IJ^^^erS 
She  died  on  the  6th  October.  thi8ca8e,wl^ 

This  witness§  was  present  at  the  Police  pharee,  when  the  erer  his  Intel. 
S  Witness  No.  9  Na-yaL  mohurrir   examined  the   dead  lect  was,  had 

'  *      ^  bodies  and  wounded  persons,  *be  power  to 

and  when  the  prisoner  voluntarily  confessed  to  having  killed  and  ?^°*^^*5Li*^® 
wounded  the  persons.  p^^^d  did 

Tiiis  witness||  deposed  to  the  death  of  the  two  persons^  having  notbecausethe 

»  Wi*ne..Ko.l0.p,.Mou„tJo,.        J^;  ^JlJX^,^:':^^^^^ 
the  wounded  ^*  Thouk-ra-oung"  and  Mee-nai-froo"  having  died  !^^^^^ 
in  Hospital,  from  the  e&cts  of  the  wounds  they  bad  received,  ^  j^  ^  ^"i^^^ 
and  to  the  wounds  received  by  the  others.     Further  he  stated,  penalty  of  the 
that  sinee  the  23rd  {September,  when  he  (prisoner)  was  admit-  law. 
ted  into  Hospital,  he  had  excellent  opportunities  of  examining 
and  wtttching  the  prisoner,  that  he  hwi  had  no  fits  of  insanity 
and  he  had  every  reason  to  consider  him  sane,  though  a  low« 
0  2 
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January  27. 
Case  of 

MOUN.WOT- 
KAI. 


animal,  of  morose  disposition,  that  he  had  run  a  '^  muck"  which 

Mughs,  like  Malays,  frequently  do. 

The  two  witnesses*  named  in  the  margin  stated  that  they 

M  ler    -ii  -o  All  ^^^^  present    when   the  pri- 

•  No.  11,  Bamzan  AUee,  i     i.    -i  r        i    i. 

„    12,AnoorAliee7  soner  voluntarily  confessed  to 

having  killed  and  wounded  his 
relations.  The  daw  with  which  the  wounds  were  inflicted  was 
produced  in  Court,  the  hlade  of  it,  is  about  two  feet  long. 

The  prisoner  "  Moung-wot-kai"  in  his  defence  stated,  that  his 
confessions  before  the  Police  and  Magistrate  were  voluntary. 

In  his  confession  to  the  Magistrate  he  said  he  was  suddenly 
seized  with  a  frenzy,  when  he  first  cut  "  Kra-oung'*  and 
his  sister,  that  he  then  went  out  flourishing  his  sword,  or  daw^ 
and  wounded  the  others.  The  doing  which,  he  said,  gave 
him  pleasure,  he  said  he  had  been  ailing  and  must  have  been 
mad. 

From  the  evidence  of  the  witnesses  and  the  confession  of  the 
prisoner,  there  is  no  doubt,  but  that  he  is  guilty  of  the  crime 
he  stands  charged  with.  He  caused  the  death  of  two  persons 
on  the  spot,  and  wounded  six  others,  of  whom  two  died  in 
Hospital,  and  one  is  said  to  have  died  since.  There  does  not 
appear  to  have  been  any  cause  or  quarrel  for  his  having  acted 
as  he  did.  The  Civil  Surgeon  deposed  to  having  examined  and 
watched  him,  since  the  23rd  September,  when  he  was  admitted 
into  jail  Hospital,  (the  day  after  the  occurrence,)  that  he  has 
shown  no  symptoms  of  insanity,  and  he  considered  him  sane, 
but  a  low  animal,  of  morose  disposition.  He  answered  questions 
put  to  him,  unconnected  with  the  case,  quite  rationally  and  does 
not  look  mad ;  neither  from  the  evidence,  does  it  appear,  that 
there  was  anything  particular  the  matter  with  him  before  he 
had  become  quiet,  did  not  talk  much,  and  his  sister  Mee-mai- 
froo  deceased,  said  he  did  work  the  same  as  other  persons, 
I  therefore,  not  seeing  any  real  grounds  for  considering  that  tlie 
prisoner  was  insane,  convict  him  '*  Moung-wat-kai*'  of  wilful 
murder,  and  wounding  with  intent  to  kill,  and  would  recommend 
his  being  sentenced  to  sufler  death,  but  in  consideration  of  his 
being  a  '*  low  animal,*'  or  of  a  low  order  of  inteUect,  I  recom- 
mend in  accordance  with  the  decision  of  the  Sudder  Court  of 
Kizamut  Adawlut,  dated  the  30th  September,  1856,  in  the  case 
of  "  Eshary  Dassee,"  that  capital  punishment  be  remitted,  and 
the  prisoner  be  sentenced  to  imprisonment  for  life  in  banish- 
ment, with  labor  and  in  irons,  and  submit  the  case  for  the  orders 
of  the  Sudder  Court  of  Nizam ut  Adawlut. 

Remarks  hy  the  Nizamut  Adawlut, — (Present :  Messrs.  J.  H. 
Patton  and  D.  I.  Money.) 

Mr,  2>.  J.  Money. — The  charges  against  the  prisoner  arer 
i4early  established  upon  the  fullest  and  strong^est  evidence. 

He  has  been  found  guilty  of  the  wilful  murder  of  four  persons 
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and  of  wounding  as  many  more  with  intent  to  murder.  The 
case  is  a  horrible  one.  The  prisoner  ran  a  muck,  &s  it  is  ' 
called,  under  the  possession  of  sometlinig  like  a  Satanic  influ- 
ence. He  says  himself  he  was  seized  with  a  frenzy,  and  the 
atrocious  act  gave  him  pleasure ;  that  he  had  been  ailing,  and 
must  have  been  mad. 

There  was  no  motive  for  the  murders.  He  acted  upon  a 
Budden,  and,  from  his  own  account,  an  irresistible  impulse. 

The  case  is  rendered  difficult  by  the  opinion  pronounced  by 
the  Civil  Surgeon  regarding  the  prisoner's  mental  condition. 
The  medical  evidence  shows  that  the  prisoner  has  evinced  no 
symptoms  of  insanity  since  the  fatal  acts  were  committed.  Tbero 
is  no  evidence  on  the  record  to  prove  that  he  was  insane  before  or 
at  the  time  of  their  commission.  The  Civil  Surgeon  however 
considers  him  '*  a  low  auimar'  of  morose  disposition,  and  the 
Otileiating  Commissioner  on  the  ground  of  his  being  of  a  low 
order  of  intellect^  and  with  reference  to  the  decision*  of  this 
Court  of  the  30th  September,  1S56,  in  the  case  of  Eshary. 
DasseCy  recommends  that  the  capital  punishment  should  be 
remitted,  and  that  the  prisoner  should  be  sentenced  to  impri- 
sonment for  life  in  banishment. 

I  cannot  assent  to  this  recommendation.  There  is  no  ques* 
tioD,  I  admit,  in  the  whole  range  of  criminal  jurisprudence 
more  difficult  to  decide  than  the  question  of  the  responsibility, 
which  attaches  to  the  commission  of  a  sudden  and  motiveless 
murder.     In  most  cases,  the  Court  is  relieved  from  the  difficulty 


1858. 


January  27. 
Case  of 

MOUN-WOT- 
KAI. 


*  Itemarks  hf  the  Nizamut  Adawlut, — (MoMrs.  J»  S.  Torrens  and  C.  B. 
Trevor.)  The  act  of  murder  in  this  case  is  oonfossed  to  bj  the  prisoner, 
and  so  clearly  established,  that  the  only  question  left  for  our  consideration 
is  whether,  as  recommended  by  the  Sessioos  Judge,  the  state  of  the  pri- 
soner's mind,  at  the  time  of  the  act,  calls  for  any  mitigation  of  punishment 
aooording  to  former  practice  of  this  Court,  and  should  prevent  capital 
sentence.  It  does  not  certainly  appear  from  the  evidence,  which  has  been 
taken  on  the  point,  that  the  prisoner  is  actually  insane.  Her  husband,  in 
his  statements  from  the  first,  deposes  that  she  was  in  such  a  state  of  mind, 
especially  from  an  illness,  which  she  had  shortly  before  the  occurrence,  as 
to  be  unconscious  of  her  acts.  The  other  witnesses,  ihe  neighbours  and  tbe 
ehowkeedai,  without  going  quite  so  far  as  tlie  husband,  depose  to  her 
having  been  at  times  **  behonk^  alter  the  above  illness  ;  and  all  very  dis- 
tinctly state,  that  she  was  always  in  so  stolid  and  imbecile  a  state  ot  mind 
as  to  make  them  consider  her  to  be  fooHsh.  The  Civil  Assistant  Surgeon, 
without  being  able  to  testify  as  to  any  actual  insanity,  deposes  to  the  pri- 
soner's being  of  a  very  low  order  of  intellect.  Under  all  these  circum- 
stances, referring  to  the  precedent  of  this  Court  in  the  case  of  Joary  Chue 
Oung  and  Mounghoo,  where  the  prisoner  was  found  guilty  of  murder,  but 
shewn  to  be  of  a  low  order  of  intellect,  and  sentenced  only  to  imprison- 
ment for  life,  and  to  other  precedents  in  like  casei«,  we  think  tliat  the 
present  case  is  one  in  which  it  would  be  unsafe  to  pass  capital  sentence ; 
and  it  is  accordingly  ordered,  that  the  prisoner  be  imprisoned  for  life  in 
the  Alipore  jail  witii  Ubor  suitable  to  her  sex. 


KAI. 
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1858.        by  the  Medical  evidence,  but  wben  sach  evidence  shows,  as  the 

"J '~  result  of  careful  enquiry,  that  no  symptoms  of  insanity  have 

anuary  7.  ^^^^  traceable  since  the  commission  ot  the  act,  and  leaves  it  to 
Case  of  be  inferred  that  the  prisoner  was  sane,  that  is,  oonscious  of  right 
MouN-woT-  njj^  wrong,  and  of  the  consequences  of  the  act,  when  he  com- 
mitted it,  while  on  the  other  hand  there  is  the  glaring  insanity 
of  the  act  itself,  and  the  statement  of  the  prosecutor  that  the 
prisoner  was  mad  some  years  before,  I  confess  it  requires  a 
most  careful  examination  of  the  case,  and  the  utmost  caution  in 
weighing  the  medical  evidence,  in  order  to  arrive  at  a  safe  and 
just  conclusion. 

With  reference,  however,  to  the  prisoner  being  **  a  low  animal,*' 
or  of  a  low  order  of  intellect,  it  would,  I  think,  be  as  dangerous 
as  it  would  be  unjust,  in  the  consideration  of  such  a  question, 
to  admit  of  degrees  of  insanity,  and  to  allow  the  extent  of  the 
mental  and  moral  consciousness  to  be  the  measure  of  the  pun-* 
ishment.  The  criminal  in  every  such  case  must  he  either  out 
qf  his  tfUnd,  and  wholly  irresponsible^  or  he  had  the  power  to 
resist  the  homicidal  impulse,  and  did  not,  and  is  answerable  lor 
the  consequences.  The  Court  can  admit  of  no  middle  ground 
in  judging  of  the  criminality  of  the  act  and  the  responsibility 
attached  to  it.  In  the  latter  case  the  prisoner  would  justly 
suffer  the  extreme  penalty  of  the  law,  in  the  former^  being 
irresponsible,  he  should  be  acquitted,  and  confined  as  a  mad<« 
man,  until  he  is  pronounced  to  be  sane  and  it  would  be  safe  to 
let  him  loose. 

From  the  well  known  case  of  Macnaughten  tried  in  the 
house  of  Lords  in  1843,  Taylor  in  his  work  on  Medical  Juris- 
prudence (p.  854)  deduces  the  inference,  that  a  complete 
possession  of  reason  is  not  held  to  be  essentisl  to  constitute  the 
legal  responsibility  of  an  offender;  and  a  little  further  on, 
referring  to  Jameson's  lectures  on  insanity,  he  states  *'  that  most 
lunatics  have  an  abstract  knowledge  that  riglit  is  right  and 
wrong — wrong ;  but  in  true  insanitv  the  voluntary  power  to 
controul  thought  and  actions  is  impaired,  limited,  or  over-ruled 
by  insane  motives ;  a  lunatic  may  have  the  power  of  distin* 
guisking  right  from  wrong,  but  it  is  contended,  (rom  a  close 
observation  of  the  insane,  that  he  has  not  the  power  of  choosing 
right  from  wrong ;  a  criminal  is  punishable  not  merely  because 
he  has  the  power  of  distinguishing  right  from  wrong,  but 
because  he  voluntarily  does  the  wrong,  having  the  power  to 
choose  the  right." 

Was  the  prisoner  in  this  case  sufficiently  sane  to  be  criminally 
responsible  ? 

I'here  is  no  evidence  to  prove  that  he  was  mad.  He  was  not 
suffering  from  any  particular  delusion  of  mind.  In  judging 
therefore  of  the  crime,  as  the  result  of  homicidal  mania,  it 
would  be  a  dangerous  doctrine,  to  judge  only  of  the  insaait^ 
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of  the  prisoner,  from  the  insanity  of  the  act.  Under  this 
reasoning  and  upon  such  ground  almost  every  crime  might  he 
])alHated  or  excused.  Absence  of  motive  alone  is  not  a  safe  cri- 
terion. There  must  be  other  evidences  of  insanity  before  a 
criminal  can  be  pronounced  irresponsible.  See  Taylor  upon  this 
point  in  his  work  cited  above. 

The  sentence  passed  by  this  Court  in  the  case  cited  by  the 
Officiating  Commissioner  was  transportation  for  life  on  the 
ground  of  the  prisoner  possessing  a  low  intellect.  The  sentence 
now  recommended  is  based  upon  this  precedent.  If  I  could 
be  persuaded  that  low  intellect  was  a  mental  condition,  which 
gave  the  possessor  invariably  lest  eontroul  over  his  actions  than 
a  higher  degree  of  inteUect,  irrespective  of  moral  feeling, 
I  might  come  to  the  conclusion  that  he  was  necessarily  lete 
responsible  ;  but  still  there  would  be  some  responsibility  ;  and 
if  responsible  at  all,  the  law  must  take  its  course.  But  as  in 
judging  of  the  act,  I  do  not  think  the  punishment  should 
depend  upon  the  degree  of  insanity,  so  also  I  would  not  allow 
the  responsibility  of  the  act  to  be  affected  by  a  higher  or  lower 
order  of  intellect. 

I  think  the  prisoner  in  this  case,  whatever  his  intellect  was, 
had  the  power  to  eontroul  the  homicidal  impulse,  and  as  instead 
uf  resisting  it  he  indulged  it,  because  it  gave  him  pleasure,  he 
justly  deserves  the  extreme  penalty  of  the  law.  I  would  sen- 
tence him  therefore,  to  su£Per  death. 

Mr.  J.  J7.  Fatton, — I  have  no  hesitation  in  giving  my  assent 
to  the  death-sentence  proposed  to  be  passed  on  the  prisoner. 
He  has  been  guilty  of  four  foul  murders  and  as  many  more 
woundings  with  intent  to  kill,  and  all  he  pleads  in  defence  is, 
that  he  was  seized  with  an  irresistible  impulse  to  destroy  life, 
and  that  the  act  gave  him  pleasure.  That  he  knew  what  he 
was  about,  there  can  be  no  doubt,  as  otherwise  he  could  not 
describe  the  sensations  he  felt  in  committing  the  deeds ;  and  if 
with  that  knowledge  he  transgressed  the  highest  command  of 
God  and  man,  he  in  unquestionably  a  fit  subject  for  the  infliction 
of  the  extreme  penalty  of  the  law.  I  would  sentenoe  him  to  be 
hanged. 
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D.  I.  MONEY,  Esq.,  Officiating  Judge, 


GOVEKNMENT 


versus 


Jessore. 
1858. 

January  27. 

('Bee  of 

Damsh 

Sheiku  and 

others. 

"Riotous  at- 
tack upon  the 
Indigo  Facto- 
ry ofMuttra- 
pore,  attended 
with  ar8on,the 
severe  "wound- 
ing  of  Mr. 
George  Oram, 
and  plunder  of 
property.     In 

consequence 
of  Mr.  Oram's 
having;  given 
a  compromise 
in  the  case,  in 
which,the  Ses- 
sions Judge 
states,  the  Ra- 
jah  of  Nul- 
dungahad,  at 
first  been  im- 
plicated,  the 

prosecution 
was  conducted 
on  the  part  of 

Government. 
Upon  the  de- 
iendants  who 
were  convicted 
of  being  fore- 
most in  the 
attack  and 
most  culpublc, 
the  Sessions 
J  udge    ptt9t>ed 


GOBIND  CHUNDER  MAJUMDAR  (No.  19,»)  DANISH 
SHEIKH  (No.  10,)  NUSSRUDDI  (No.  11,)  AUZAN 
MUNDLE  (No.  12.)  HACHIM  (No.  13,)  HURCHUN- 
DER  SHAHA  ALIAS  HUUI  SHAHA  (No.  14*)  SOOK- 
CHAND  SHAHA  (No.  15,*)  PANAOOLLAH  «HEIKK 
(No.  16,)  BINUD  MULLAH  (No.  17,)  HANI  MAMOOD 
(No.  18,*)  FAKEER  MAHAMOOD  C  HOWKEEDAR 
(No.  19,)KH0SAL  SHEIKH  (No.  20,)KEFAITOOLLAH 
(No.  21,*)  MADAllI  MOLLAH  (No.  22,)  TARIKOOL- 
LAH  (No.  23,*)  NAMDAR  (No.  24,*)  MOKIM  .slRDAR 
(No.  25,)  JAMUL  (No.  26,)  BYCUNT  KAPALI  (No.  27,) 
GOBIND  CHOWKEEDAR  (No.  28,)  KHODABUX  BIS- 
WAS  (No.  29,)  MOLAMDHI  KHALASI  (No.  30.) 
JALAL  SHEIKH  (No.  31,*)  MAD ARI  CHOWKEEDAR 
(No.  32,)  DOAD  MULLIOK  (No.  33.)  SEl^TARAM 
SINGH  ALIAS  HINDOO  SINGH  (No.  34,0  SHUKUL 
TACOOR  ALIAS  HUNOOMAN  SINGH  (No.  35,)  BURIAR 
SINGH  (No.  36,)  PURUSHOOLLAH  SHEIKH  (No.  37,) 
MANICK  SHEIKH  KHALASI  (No.  38,)  JHUROO 
SHEIKH  (No.  39,)  MANICK  SHEIKH  (No.  40,)  GO- 
BURDHUiN  GHOSE  (No.  41,)  and  CHAMARl  SHEIKH 
(No.  42  ) 

CBiidE  Charged. — Isfc  count,  all  the  defendants  are  charged 
with  committing  a  riotous  attack  upon  the  Indigo  Factory  of 
Muttrapore  attended  with  arson,  the  severe  wounding  of 
Mr.  George  Oram  and  shght  wounding  of  Ramnarajun  Singh 
and  others,  the  plunder  of  property  valued  at  Rs.  308-9,  belonging 
to  tlie  Gaud  Ghaut  concern  and  Rs.  405-4,  belonging  to  Mr- 
George  Oram  and  with  resiNtance  of  the  Police  on  the  4th  of 
May,  1857,  corresponding  with  the  23rd  of  Bysack,  1264,  B.  S. ; 
2nd  count,  all  the  defendants  are  charged  with  forcibly  carrying 
away  and  illegally  con  lining  Mr.  George  Oram  and  the  wit- 
nesses Nos.  2,  3,  4  and  5. 

Ckime  Estarlisued. — All  the  defendants  are  convicted  on 
the  1st  count,  of  committing  a  riotous  attack  upon  the  Indigo 
Factory  of  Muttrapore  attended  with  arson,  the  severe  wounding 
of  Mr.  George  Oram  and  slight  wounding  of  Rainnarayun  Singh 
and    others,   the    plunder   of    ])roperty    valued   at  Rs.    308-9, 

•  Acquitted  by  the  Lower  Court. 
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belonging  to  the  Gaud  Ghaut  concern  and  Bs.  405-4,  belonging        1858. 

to  Mr.  George  Oram,  and  with  resistance  of  the  Police,  and  on "^-^ 

the  2nd  count,  of  forcibly  carrying  away  and  illegally  confining   •'*'^'^*'7  27. 
Mr.  Greorge  Oram  and  the  witnesses  Nos.  2,  3,  4  and  5.  C**®  <>f 

Committing    Officer.— Mr.   E.   W.   Molony,  Magistrate    of  g^^^^^ 

^^^"^^  others!^ 

Tried  before  Mr.  W.  S.  Seton  Karr,   Officiating  Sessions 
Judge  of  Jessore,  on  the  31st  August,  1857.  sentence      of 

RemarlcB  by  the  Officiating  Sessions  Judge, — The  prisoners  imprisonment 
are  all  charged  with  a  violent  attack  on  the  Muttrapore  Factory,  T^^J^^^^' 
followed  by  outrage  and  plunder,  and  arson,  and  by  the  severe  years,  others 
wounding  of  Mr.  Oram,  an  Indigo-planter  ordinarily  residing  were  sentenced 
at  the  Factory  of  Gaud  Ghaut.  This  gentleman  having  given  to  five  years* 
in  a  compromise  in  the  case,  in  which  the  BajaofNuldunga  had  imprisonment 
at  first  been  implicated,  the  prosecution  was  conducted  on  the  1^^  hiurd  la- 
part  of  Government,  Mr.  Oram,  being  named  as  the  first  weros^ten^ 
witness.  On  the  day  when  the  trial  commenced,  Mr.  Oram  to  one  year's 
did  not  make  his  appearance,  but  not  wishing  to  delay  the  case  imprisoDment 
owing  to  the  immense  number  of  witnesses  in  attendance,  who  ^^b  hard  la. 
were  kept  away  from  their  homes  and  fields  at  an  important  hor.  In  appeal, 
season  of  the  year,  and  believing  that  Mr.  Oram  would  make  of  the  Visions 
bis  appearance  in  a  day  or  two,  I  commenced  the  trial.  When  Judge  was  af- 
it  had  proceeded  to  some  length,  a  medical  certificate  was  for-  firmed  with  re- 
warded by  Mr.  Oram,  signed  by  the  Civil  Assistant  Surgeon  of  S^^^  ^  *<>me 
the  24-Pergunnahs  in  which  this  witness  was  stated  to  be  ill  ^*J^®  defond- 
from  fever  and  unable  to  leave  his  bed.  The  certificate  bears  ^^,^"^ithpe^ 
date  the  26th  of  August,  but  it  is  not  shewn  how  long  pre-  gard  to  others 
Tiously  the  witness  had  been  ill,  nor  whether  any  thing,  or  the  Court  at. 
what,  prevented  him  from  appearing  on  the  22ud  of  August,  t^^hing  less 
due  notice  having  been  r^ularly  issued  to  him.  This  conduct  T^*??***  ^  ^^t 
is  not  satisfactory  and  requires  explanation,  and  the  Magistrate  certaTu  "wit- 
has  been  directed  to  call  on  Mr.  Oram  to  show  cause  why  his  nesses,  upon 
recognizance  should  not  be  declared  forfeited.  This  being  the  whom  the  Ses. 
case,  it  became  a  question  whether  the  trial  should  not  be  "ons  J  udge 
postponed  in  order  to  procure  the  evidence  of  the  principal  ™^®^»,°"*J® 
witness.  Had,  however,  this  been  done,  either  the  witnesses  ^f^^t^e  phvsi^ 
must  have  been  kept  in  constant  attendance,  or  they  must  have  cal  impossibi- 
been  allowed  to  depart  to  their  homes.  In  the  first  case  they  lity,that  a  dis- 
would  have  been  put  to  great  hardship,  and  in  the  second  it  is  interested  and 
very  doubtful  whether  they  would  ever  have  been  all  collected  in<iependent 
again,  and  in  this  latter  case,  most  of  them  being  summoned  for  durinr^ariot 
the  defence,  the  prisoners  would  have  been  the  sufferers,  gee  with  his 
Moreover,  it  appeared  in  the  proceedings  that  every  main  own  eyes,  so  as 
feature  in  the  attack  on  the  Factory  was  deposed  to  by  many  to  be  able 
independent  witnesses :  that  all  the  points  to  be  established  to  name  them 
could  be  established  by  other  witnesses  than  Mr.  Oram,  and  \!^^^^^*^l 
that  in  the  matter  of  recognition  and  identity  his  evidence  was  fifty  ^len  en- 
not  of  much  importancOi  as  he  did  not  profess  to  have  recognized  gaged  in  it. 
ToL.  vm.  D 
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1958.        above  half  a  dozen  individuals,  only  four  of  whom  were  amongst 
^    the  prisoners.      Considering,  then,  the  length  to  which  the 
January  ^.   ^^  y^^^  proceeded  in  expectation  of  Mr.  Oram's  daily  appear- 
^^  ^      ance,  the  hardship  to  the  witnesses,  and  to  the  Jury,  if  the  trial 
Shbikh  and   ^*®  delayed,  as  well  as  the  ends  of  justice,  I  continued  the 
others,       proceedings  and  supplied  the  deficiency,  of  whatever  importance 
it  might  be  deemed,  by  calling  up  witnesses  to  swear  to  the 
The  Court  oon-  deposition  of  Mr.  Oram  before  the  Magistrate, 
aider  the  Sea-      The  witnesses  for  the  prosecution  may  be  divided  into  three 
"^'^^  ^^      *  ®®^*  •  (^»)  certain  burkundazes  in  the  service  of  the  Factory,  who 
Se  "state  ^^  ^*''®*^^  ^^*^  ^^'  ^^^  ^^^  *^®   house   when  the  rioters 
the    law    re«  attacked  it,  and  who  were  themselves  either  injured,  or  assaulted 
garding    the  and  confined  in  a  separate  building ;    (2,)  The  Darogah,  two 
erectionof  new  jemadars,  and  other  Police-men  most  of  whom  had  been  for 
***""  to°  bl!^  ®^™®  ^^^^  stationed  at  the  spot  to  prevent  a  breach  of  the 
S»"of  long  peace ;  (8,)  The  Boses  of  Ehejura,  and  others  of  the  inhabitants, 
standing,  and  These  witnesses  are  in  all  twenty-seven  in  number,  and  their 
the  powerless-  evidence  tallies  in  all  essential  points  with  regard  to  the  attack, 
ness   of   the     j^  appeared  that  some  months  previously  a  dispute  had  arisen 
Ir^  m^^to  ^^^^^  *^«  ^J*  ^^  Nuldunga  and  Mr.  Oram  regarding  the 
repress    such  ^^^^^^^^   ^^  *  ^^^   bazar  by  the  former.      The  case   being 
outrages    de-  brought  under  Act  lY.  of  1840  by  the  Magistrate  was,  by  him, 
serving  of  the  decided  in  favor  of  Mr.  Oram,  but  in  appeal  this  decision  was 
attentionof  feverged  and  possession  adjudged  to  the  Kaja.     The  Court  of 
tbvemment.   ggggiQug  considered  that,  however  the  erection  of  such  a  bazar 
might  be  made  for  the  purpose  of  annoyance,  and  however 
prejudicial  to  order,  peace,  and  security  might  be  the  proximity 
of  a  new  bazar  to  one  of  old  standing,  yet  that  neither  in  the 
state  of  the  law,  nor  in  the  particulars  of  the  case,  was  there 
any  thing  to  deprive  the  Baja  of  the  right  to  establish  his  new 
bazar  on  a  piece  of  ground  of  which  he  had  taken  a  lease  for  the 
purpose.    He  had  bad  uninterrupted  possession  of  this  piece  for 
more  than  a  month,  and  Mr.  Oram  had  failed  to  prove  previous 
possession  or  forcible  dispossession  within  the  limit  of  time 
allowed  by  the  law.     So  matters  stood  towards  the  close  of 
February.     The  Police  were  sent  to  prevent  a  breach  of  the 
peace  in  the  bazar,  as  well  as  to  guard  against  oppression  or 
affrays  arising  out  of  the  sowing  of  Indigo,  the  season  for  which 
was  rapidly  approaching.    The  question  at  issue  between  Mr. 
Oram  and  his  ryots  with  regard  to  advances  will  be  noticed  sub- 
sequently.   The  main  features  of  the  attack,  which  we  now 
eome  to,  are  as  follows. 

On  the  morning  of  the  4th  of  May  last,  the  witness  No.  8, 
who  was  then  acting  as  jemadar  of  the  Balagashti  burkundazes, 
witness  No.  9,  a  burkundaz,  No.  12,  also  a  burkundaz,  and 
witness  No.  18,  who  is  the  gomasMah  of  the  Factory,  with  some 
others,  went  to  sow  Indigo  in  the  village  of  Keturakandi  which 
is  about  iwo  mUes  distant  from  the  Factory.    On  their  arrival 
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at  the  field  where  indigo  was  to  be  sown,  two  of  the  ryots  ran       185S. 
away,  but  indigo  was  sown  in  some  land  regularly  prepared  for  ■ 

the  reception  of  seed.  The  jemadar  witness  No.  8,  says  that  ••^'**'7  **• 
indigo  was  sown  in  lands  where  rice  and  millet  had  already  been  ^^  ^' 
sown :  the  ^onuuktah  and  others  declare  that  it  was  on  land,  q^^^a 
belonging  to  two  ryots  who  had  received  advances  for  the  pur-  others, 
pose,  and  that  the  land  had  been  prepared  solely  with  a  view  to 
indigo.  Bat  operations  had  not  been  long  commenced,  when  a 
man  came  to  recall  the  party  to  the  factory  as  a  large  body  of 
men  were  assembled  near  it,  with  hostile  or  riotous  intent. 
What  follows  is  collected  from  the  evidence  of  twenty-seven 
witnesses,  which  agree  in  all  essentials,  and  which  it  is  needless 
to  review  in  detail.  But  by  their  united  testimony  it  is  clearly 
Mid  indisputably  established  that  Mr.  Oram,  about  8  or  9  o'clock 
in  the  morning,  hearing  of  the  approach  of  a  large  body  of  men 
went  out  and  called  on  the  Darogah  and  Police  either  to  disperse 
or  apprehend  them,  that  the  Police  were  quite  unable  to  do 
any  thing,  the  jemadar  having  fallen  from  his  horse,  and  the 
others  having  fled  at  once ;  that  Mr.  Oram,  with  a  few  of  his 
servants  and  the  witness  Kalinath  Bose  No.  14,  retreated  to  his 
factory,  having,  in  the  retreat,  been  fired  at  by  an  up-country 
burkundaz  and  hit  in  the  leg:  that  the  factory  was  almost 
immediately  surrounded  by  a  very  large  body  made  up  partly 
of  kUHals  but  mainly  of  ryots,  who  threw  brick-bats,  shot  pellet- 
bows,  and  made  use  of  their  sticks  where  possible ;  that  doors 
and  windows  were  broken  in  and  ladders  applied  to  the  walls  by 
the  rioters,  down  which  the  witnesses  Nos.  8,  4  and  5,  who  were 
kurt  in  the  assault,  were  made  to  descend,  they  being  afterwards 
taken  to  the  house  of  one  Boton  Majumdar  adjoining  the  pre- 
mkes ;  that  Mr.  Oram,  finding  the  case  disperate,  rushed  from 
the  upper  story  to  which  he  had  retreated,  down  the  winding 
stair-case,  with  a  wei^on  in  his  hand,  and  endeavoured  to 
eut  bis  way  through  the  crowd ;  that  losing  his  weapon,  he 
made  for  the  river  which  runs  close  to  the  factory,  but  falling 
in  some  jungle,  he  was  immediately  assaulted  by  Bamjewan,  a 
laUial  recognized  by  several  witnesses,  but  not  apprehended,  and 
by  a  man  named  Kalachand  Majumdar ;  that  he  was  seized  and 
taken  forcibly  away  to  a  village  nearly  three  miles  off,  whence 
he  was  released  towards  evening  by  the  Magistrate,  to  whom 
information  had  been  conveyed  of  the  riot,  and  who,  at  once 
mounted  his  horse  and  proceeded  to  the  scene  of  the  occurrence 
which  is  eight  miles  from  the  station. 

That- the  attack  took  place  as  above  described,  that  a  building 
used  as  an  office  was  fired  by  the  rioters,  and  that  Mr.  Oram 
was  severely  wounded  by  spears,  sticks  and  stones,  (evidence  of 
the  Civil  Assistant  Surgeon)  cannot  admit  of  the  smallest 
doubt.  The  evidence  is  far  too  ample  as  well  as  satisfactory,  to 
admit  of  question  on  this  head.  The  points  remaining  for 
J)  2 
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consideration  are,  who  were  the  persons  concerned  in  the  out- 
'  rage,  and  whether  any  oppressive  or  illegal  conduct  on  the  part 
of  the  factory  people  had  led  to  the  above  results. 

The  latter  point  will  be  first  considered.  All  the  witnesses 
who  could  afford  any  light  on  this  subject,  have  been  severely 
cross-examined  as  to  the  state  of  feeling  of  the  ryots  in  the 
neighbouring  villages  of  Azimpore,  Kodalia,  Agrail  and  Cham- 
patollab,  and  as  to  any  endeavours  on  the  part  of  Mr.  Oram  or 
his  men  to  sow  indigo  by  force.  It  will  be  recollected  that  the 
jemadar,  who  accompanied  the  sowing  party  on  the  morning 
of  the  riot,  deposes  to  seed  having  been  scattered  in  the  lands 
prepared  for  other  produce,  if  not  already  sown  with  such 
produce,  and  to  the  hasty  departure  of  the  ryots  whose  fields 
were  being  sown.  Was  this  illegal  act,  then,  the  last  in  a 
series  of  other  oppressive  or  illegal  acts,  which  exhausted 
the  forbearance  of  the  cultivators,  and  led  them  to  assemble  to- 
gether for  purposes  of  summary  retaliation  ?  There  is  not  a 
shadow  of  evidence  to  support  such  a  view  of  the  case.  The 
village  in  question  is  at  some  distance  from  the  factory :  the 
party  there  had  done  but  little  when  they  were  informed  of  a 
large  and  riotous  assemblage  of  persons,  who  could  never  have 
been  collected  together  on  such  slender  provocation,  or  in  such 
a  short  space  of  time.  Moreover,  the  villages  in  which  indigo 
is  proved  to  have  been  sown  this  year  are  those  of  Chundipore, 
Kissubpore  and  others,  from  none  of  which  do  any  of  the 
defendants  come  :  the  Police,  who  were  stationed  to  prevent 
breaches  of  the  peace  as  well  as  oppression,  do  not  speak  to  any 
attempt  to  sow  by  force ;  no  such  attempt  is  pleaded  as  a  set- 
off by  any  of  the  prisoners  and  the  only  petitions  presented 
before  the  outrage,  against  the  people  of  the  factory,  do  not  lead 
to  any  such  inference.  For  instance,  on  the  13th  of  April  last, 
two  ryots  of  the  village  of  Agrail  presented  a  petition  against 
Mr.  Oram,  whereupon  ihe  jemadar  reported,  that  though  for- 
merly indigo  had  been  cultivated  in  that  village,  there  were  no 
advances  given  or  received  now.  Other  petitions  were  pre- 
sented relative  to  the  new  bazar,  but  they  were  against  the 
Boses,  and  by  person*  not  implicated  in  the  present  charge  and 
from  two  proceedings  recorded  by  the  Magistrate  dated  the 
25th  and  26th  of  April  last  respectively,  it  appears  that  when 
Mr.  Molony  went  to  inspect  the  villages  of  Azimpore  and 
ChampatoUah  shor'dy  before  the  outrage,  he  saw  no  indigo 
sown,  though  he  saw  the  stumps  of  last  year's  indigo,  and  on 
his  appearance,  the  ryots  taking  him  for  Mr.  Oram,  ran  to  their 
villages  and  commenced  shouting  to  each  other.  From  the 
first  proceeding  of  the  25th,  it  appears  that  a  visit  to  Agrail 
and  Kodalia  shewed  the  same  results,  the  stumps  of  last  year 
being  visible  and  no  indigo  being  sown  this  year  and  no  com* 
plaints  being  preferred  of  any  attempt  to  sow  by  violence. 
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-  It  is  necessary  to  go  somewhat  into  detail  into  these  points 
iu  order  to  arrive  at  the  conclusion  that  the  ryots,  instigated, 
no  doubt,  by  some  more  powerful  individual,  had  r^ularly 
leagued  themselves  together  to  deny  the  receipt  of  advances, 
and  to  refuse  to  cultivate,  and  that  the  outrage  on  the  factory, 
so  far  from  being  a  sort  of  rough  and  summary  revenge  for 
a  long  course  of  oppression,  was  a  cowardly,  deliberate,  unjusti- 
fiable, and  unprovoked  attack.  And  at  this  conclusion  I  have 
arrived,  without  hesitation  or  doubt,  after  a  very  careful 
enquiry. 

Two  other  points  force  themselves  on  the  notice  of  the  Court, 
and  I  deem  it  right  to  advert  to  them,  as  illustrative  of  the 
difficulty  of  preventing  or  repressing  agrarian  outrage  in  this 
part  of  the  country.  The  first  is,  the  state  of  the  law  regarding 
the  erection  of  new  or  rival  bazars,  close  to  bazars  of  long 
standing.  There  is  nothing  now  to  prevent  any  rich  or 
powerful  person  from  setting  up  a  new  bazar,  with  the  obvious 
intention  of  ruining  or  annoying  an  adversary.  From  this 
cause  ineyitably  ensue,  attacks  on  the  unofiending  parties  in 
order  to  force  them  to  desert  the  old  bazar,  and  to  purchase  at 
the  new  one,  retaliations  from  the  opposite  party,  breaches  of 
the  peace,  subversion  of  quiet  and  order,  and  protracted  litiga« 
tion.  This  state  of  the  law,  which  b  considered  to  be  essential 
to  trade  or  favorable  to  an  abundance  of  the  necessaries  of  life, 
is,  I  have  no  hesitation  in  saying,  quite  unsuited  to  the  con- 
dition of  this  country,  unsound  in  theory,  and  unsafe  in  practice. 
It  is  not  once  in  ten  times  that  a  new  bazar  is  opened  to  meet 
the  advanced  increased  wants  of  the  community,  or  to 
supply  a  mart  essential  -for  the  necessaries  of  life.  In  most 
cases  it  is  opened  from  purposes  of  revenge  and  annoyance,  and 
we  all  know  to  what  this  leads  in  such  a  country  as  Bengal. 
But  while  such  be  the  state  of  the  law,  the  Court  can  only  take 
care,  that,  right  or  wrong,  convenient  or  inconvenient,  it  shall 
be  impartially  carried  out.  The  obvious  remedy  is  for  the 
legislative  to  enact  that  new  or  rival  bazars  shall  not  be  estab- 
lished within  a  certain  distance  of  old  ones,  without  the  consent 
of  the  civil  authority.  If  a  new  mart  be  really  wanted  for  the 
convenience  of  buyers  and  sellers  there  could  be  no  difficulty  in 
procuring  such  consent.  If  it  be  to  be  established  as  is  so 
often  the  case,  for  unfair  purposes,  incompatible  with  peace  and 
order,  it  should  be  peremptoiily  closed,  or  consent  be  refused  for 
its  establishment. 

The  other  point  is  the  conduct  of  the  Police.  Considering 
the  number  of  officials  and  the  general  requirements  of  the  dis- 
trict, a  fair  body  of  Police  had  been  stationed  near  the  scene  of 
the  occurrence.  There  were  two  jemadars,  several  burkundazes, 
and  a  Darogah  of  a  neighbouring  thannah,  who,  it  is  to  be 
observed,  had  come  there  the  day  before  in  order  to  apprehend 
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some  defendants  in  another  case,  and  whose  evidence  is  remark- 
able from  its  clearness  and  impartiality.  Yet  this  body  of  men 
were  absolutely  powerless.  They  should  in  such  a  case,  have 
had  fire-arms  with  them,  and  on  seeing  a  body  of  men  amount- 
ing, it  is  stated,  to  eight  hundred,  and  certainly  to  be  numbered 
by  hundreds  they  should,  if  unable  to  disperse  them,  have 
retreated  with  Mr.  Oram  to  the  factory,  and  have  defended  him 
and  his  property  by  using  their  weapons  freely.  There  can  be 
no  doubt  that,  in  the  case  of  such  an  unprovoked  outrage,  Mr. 
Oram  himself  or  the  Police,  or  both,  would  have  been  fully 
justified,  in  the  eye  of  the  law,  in  shooting  some  of  the  fore- 
most rioters  dead. 

We  now  come  to  the  last  point,  which  is  the  identification  of 
the  defendants.  The  facts  being  proved  without  question,  and 
not  being  challeuged  by  the  Counsel  for  the  defendants,  there 
must  still  remain  room  for  doubt  as  to  the  real  implication  of 
the  persons  named.  Now  admitting  generally  that  it  is  custo- 
mary in  Bengal  for  prosecutors  and  witnesses  to  include 
unoffending  persons,  against  whom  they  may  have  a  grudge,  in 
charges  indisputably  true,  and  that  the  evidence  against  each 
person  requires  to  be  very  carefully  scrutinized,  yet  there  is 
nothing  in  the  testimony  of  the  main  witnesses  to  shake  con- 
fidence in  their  general  accuracy.  An  attempt  was  made  by 
the  Counsel  to  impugn  the  evidence  of  the  Boses  in  totOy  as 
persons  interested  in  the  old  bazar,  which  had  been  ruined  or 
impaired  by  the  establishment  of  the  new  one,  and  therefore 
likely  to  indulge  malice  against  such  ryots  as  had  left  them  for 
the  Raja.  But  I  see  nothing  at  all  to  induce  me  to  reject  the 
evidence  altogether.  The  attack  was  made  against  Mr,  Oramy 
by  ryots  and  not  by  shop-keepers,  aided  by  laUials,  there  is  no 
question  that  the  Boses  live  on  the  spot,  one  of  them  was 
actually  in  the  factory  at  the  time  and  another  No.  13  is  the 
Qomashiahy  and  may  be  supposed  to  know  most  of  the  villagers 
by  sight.  Due  weight  has,  moreover,  been  given  to  such  pleas 
of  enmity  as  rested  on  apparently  substantia  grounds.  Again, 
there  was  nothing  in  the  way  in  which  the  witnesses  gave  evi- 
dence to  lead  to  a  supposition  that  they  were  actuated  by  a 
strong  personal  feeling  against  all  the  parties.  Some  of  the 
defendants  named  before  the  Police  and  the  Magistrate,  are  not 
named  by  them  in  the  Sessions,  which  does  not  look  like  per- 
tinacious animosity,  and,  above  all,  the  rapidity  with  which  the 
investigation  was  followed  up  by  the  Police,  precludes  all 
suspicion  of  general  connivance,  and  must  have  rendered 
nugatory  any  attempt  to  implicate  innocent  individuals  by 
wholessJe.  The  outrage  occurred  on  the  fourth,  and  on  that 
very  evening  the  depositions  of  witnesses  Nos.  2, 3, 4  and  5,  were 
taken.  On  the  following  morning  Nos.  6,  8,  9, 10,  11, 12, 13, 
14, 15, 16, 17, 18  and  21,  were  taken,  and  the  remainder  the 
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have  been  named  firom  the  first  and  named  consistently  before  "J ■~' 

each  CJourt,  and  in  identification  before  the  Sessions,  the  defend-  •'*°"*"7  ^* 
ants  were  not  pointed  out  in  any  order,  but  selected,  here  and      ^^  ^ 
there,  as  they  stood  or  sat  in  three  rows.  SMM^wid 

The  Jury  after  a  patient  hearing,  which  occupied  eight  entire  others, 
days,  were  divided  in  opinion  as  to  the  guilt  of  the  prisoners. 
One  Juryman  found  all  guilty  except  Nos.  9  and  81.  Another 
would  have  acquitted  Nos.  9,  14  and  15,  for  one  reason,  and 
Nos.  20,  21,  22,  23,  24,  26,  28,  29,  81,  87,  89  and  41,  because 
he  would  reject  generally  the  evidence  of  the  Boses.  And  the 
third  agreed  with  the  above  and  would  have  acquitted  No.  27 
besides. 

But  I  see  no  reason  whatever  for  such  a  general  mistrust  of 
the  evidence  of  these  witnesses,  and  in  an  equally  general  way, 
but  with  more  truth,  it  may  be  said  that  these  ryots,  defendants, 
came  from  the  associated  villages  and  were  urged  on  by  a 
more  powerful  hand,  to  attack  the  factory  and  to  ruin  Mr.  Oram. 
There  can  be  little  doubt  that  the  population  of  those  villages 
turned  out  in  a  hody  to  the  attack,  and  the  proper  question  for 
enquiry  seems  to  be,  not  who  of  those  villi^^rs  were  present^ 
but  who  through  chance  or  foresight,  had  been  absent  from  such 
a  gathering.  But  I  now  proceed  to  record  my  finding  against 
each  defendant  in  succession,  with  the  reasons  for  conviction. 

Daneth  No,  10  was  mentioned  before  the  Police  and  the 
Magistrate,  and  is  identified  before  the  Sessions  by  witnesses 
Nos.  4  and  6,  who  however  (No.  6,)  did  not  mention  him  at 
first,  and  by  Nos.  13, 14, 16,  17  and  22.  His  defence  is  that 
he  was  told  to  give  evidence  in  the  case  and  refused,  which  plea 
is  improbable  and  unsupported,  and  an  alibiy  which  is  unsatis- 
factory. 1  convict  this  defendant  of  the  charges.  And  when,  it 
may  be  asked,  could  he  have  been  so  told  to  give  evidence,  the 
riot  occurring  on  the  fourth  and  the  evidence  being  recorded 
the  next  day,  and  meanwhile  the  villages  having  been  literally 
emptied  of  their  inhabitants  p 

Nu89ruddi  No.  11  is  recognized  by  witnesses  Nos.  8,  7,  18, 
14, 15, 16,  17  and  22,  in  the  Sessions,  as  well  as  before  the 
Police.  His  defence  is  that  he  refused  to  g^ve  evidence,  though 
it  does  not  appear  either  in  his  case  or  in  that  of  others  how  he 
should  ever  have  been  asked  to  give  evidence,  and  an  alibiy 
which  is  not  made  out.     1  convict  this  prisoner. 

Arzan  Mundle  No.  12  was  recognized  in  the  Mofussil  and 
before  the  Sessions  by  witnesses  Nos.  7,  13,  14,  17,  21  and  22. 
His  defence  is  that  he  changed  from  the  old  to  the  new  bazar. 
But  many  other  ryots,  witnesses,  admit  that  they  have  done  this 
and  they  are  not  made  defendants.  His  defence  is  also  an  alibi, 
which  1  cannot  believe.  I  convict  this  prisoner  also. 

Haehim  No.  18  is  recognized  by  witnesa  No.  5,  who  picked 
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him  out  of  the  other  defendants  without  knowing  his  name,  hj 
'  Nos.  7,  13, 14, 15,  16,  17  and  20,  which  last  however  termed 
him  Ussimoolla  and  by  No.  22.  This  prisoner  was  mentioned 
from  the  first  before  the  Police.  His  defence  is  that  he  refused 
to  give  evidence,  and  an  alibi,  in  regard  to  which  two  witnesses 
depose  that  they  know  nothing,  while  the  rest  do  not  satisfac- 
torily establish  it.     I  convict  this  prisoner. 

If 08, 16  and  17  are  not  mentioned  by  many  witnesses  as  hav- 
ing taken  a  prominent  pai't  in  the  attack  on  the  factory,  but  the 
testimony  of  a  perfectly  independent  witness,  No.  29,  shows 
that  they  were  of  the  party  who  were  carrying  away  Mr.  Oram 
at  the  very  moment  when  the  Magistrate  came  up.  It  is 
proved  by  this  man  that  Mr.  Oram  was  made  over  to  him  by 
the  defendants  and  others  and  then  taken  away  again  from  him 
in  order  that  he,  Mr.  Oram,  miglit  be  put  into  a  palanquin. 
It  is  urged  for  the  two  defendants  that  Mr.  Oram  did  not 
mention  their  names  in  his  deposition  but  it  is  not  shown  how 
he  should  have  known  their  names.  And  there  is  nothing 
whatever  to  invalidate  the  clear  evidence  of  witness  No.  29. 
The  defence  of  the  defendants,  an  alibi,  is  utterly  to  be  distrusted 
and  there  is  not  even  a  plea  of  enmity.  I  convict  both  these 
men. 

2^0.  19,  Mikeer  Matnood  is  a  chowkeedar  of  one  of  the  neigh- 
bouring villages.  Such  a  person  would  be  likely  to  be  recog- 
nized by  many  and  he  has  accordingly  been  identified,  and 
spoken  of  as  amongst  the  foremost,  by  witnesses  Nos.  3,  6,  7,  8, 
13,  14,  16,  17,  21,  22  and  27.  This  last  witness  who  is  a 
jemadar  of  Police,  declares  that  seeing  the  defendant  amongst 
the  rioters  and  knowing  him  to  be  a  watchman,  he  asked  him 
what  he  meant  by  joining  the  rioters,  when  the  defendant  had 
the  impudence  to  say  that  he  was  come  to  report  the  riot.  The 
defence  is  that  the  chowkeedar  gave  evidence  in  the  case  of 
Act  IV.  and  that  when  Mr.  Oram  came  to  sow  indigo  in  the 
village  of  Teli  Dankura,  on  the  very  day  of  the  riot,  he,  the 
defendant,  opposed  Mr.  Oram,  when  this  gentleman's  lattials 
burnt  the  houses  of  several  villagers.  But  there  is  not  a  shadow 
of  corroboration  for  this  statement  and  it  is  utterly  refuted  by 
the  reports  of  the  Police  and  the  careful  investigation  held  on 
the  occurrence.  It  is  in  fact  a  mere  baseless  insinuation,  that 
whatever  Mr.  Oram  suffered,  he  sufiered  at  the  hands  of  his 
own  men.     I  convict  this  defendant. 

No.  20,  Khosal  Sheikh  was  spoken  of  before  the  Police  and 
the  Magistrate,  and  is  identified  in  the  Sessions  by  witness 
No  5,  who  did  not  mention  his  name  before  the  Police,  and  by 
Nos.  7,  13,  14  and  16, 1  consider  the  evidence  against  this  man 
quite  sufficient  for  conviction  and  convict  him  of  the  offence 
charged.     His  defence  is  an  alibi  at  a  village  hardly  a  mile  off. 

Noi.  21  and  22  were  mentioned  before  the  Police  and  the 
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16  and  17,  and  the  latter  by  witness  No.  21  also.  The  case  against  "Z ~" 

these  men  also  is  complete.     The  defence  of  the  former  is,  the   ''*°^**^  ^• 
evidence  of  some  witnesses  who  say  that  he  came  to  tell  them      ^"^  ®^ 
that  lattiaU  were  robbing  and  plundering  the  village  of  Teli  gHKra^imd 
Dankura  which  statement  was  nntrue,  and  the  defence  of  the       others, 
latter  is  an  alibi  on  which  I  place  no  reliance  whatever.    I  con- 
vict both  these  men. 

No,  25,  Mokim  Sirdar  was  identified  in  Court  by  witness 
No.  7,  though  not  named  by  him  before  the  Police  and  by  wit- 
nesses Nos.  13,  14,  16,  17,  18  and  21.  His  defence  is  an  alibi 
which  is  not  satisfactory,  and  that  he  was  asked  to  give  evi- 
dence, of  which  there  is  neither  probability  nor  proof.  1  convict 
this  man  also. 

No,  26  was  deposed  to  before  the  Police  by  more  witnesses 
than  in  the  Sessions.  But  Nos.  13,  16  and  17,  sufficiently  bring 
the  case  home  to  him.  His  defence  is  an  alibi  resting  on  the 
evidence  of  two  unsatisfactory  witnesses.  I  convict  tliis 
defendant. 

No,  27,  Bycunto  Kapali  was  mentioned  before  the  Police 
and  is  clearly  identified  by  witnesses  Nos.  13, 14,  15, 16, 17,  18, 

20  and  21.  His  defence  is  an  alibi  at  the  Busunti  bazar  some 
sixteen  miles  off,  on  which  I  cannot  rely,  and  old  age,  which 
fact  has  been  taken  into  consideration  in  his  sentence.  I  con- 
sider the  case  against  this  man  amply  sufficient  for  conviction. 

Nos,  28  and  29  were  deposed  to  before  the  Police  and  are 
clearly  recognised  by  one  or  other  of  witnesses  Nos.  13,  14,  16, 
17, 18  and  21.  They  plead  alibis  which  are  not  satisfactory. 
I  convict  them  both. 

No.  30,  Molamdi  Khalassi  was  one  of  the  most  active 
amongst  the  rioters,  and  was  spoken  to  before  the  police,  as  well 
as  identified  in  the  Sessions,  by  a  number  of  witnesses  as 
Nos.  3,  6,  7,  13,  14,  15,  16,  17  and  18,  which  last  witness 
however  mistook  his  name  and  called  him  Hisabdi,  and  Nos.  21 
and  22,  and  he  is  mentioned  in  Mr.  Oram's  deposition.  This 
man's  defence  is  that  he  was  a  servant  of  Mr.  Oram  and  that 
he  refused  to  give  evidence  in  the  case  under  Act  iV.  of  1840 
about  which  time  he  left  the  service  of  that  gentleman  because 
he  could  not  get  his  wages.  This  latter  excuse,  if  true,  would 
be  a  very  good  reason  for  his  joining  in  an  attack  on  the  factory, 
and  his  aUbi  is  not  satisfactory.   I  convict  this  man  of  the  charge. 

No.  32,  Madari  Chowkeedar  was  mentioned  before  the  Police, 
and  is  identified  in  Court  by  witnesses  Nos.  7, 13,  14,  15,  16,  20, 

21  and  22.  His  defence  is  that  he  had  a  quarrel  some  time  back 
with  the  Boses,  who  turned  him  out  of  a  jumma,  which  might 
be  a  very  good  reason  why  he  should  bear  them  a  grudge,  and  an 
alibi,  on  which  no  reliance  can  be  placed.  1  convict  him  of  the 
charge. 
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No.  83,  Doad  Mulliek  was  deposed  to  before  the  Police  and 
is  clearly  identified  by  witness  No.  8,  who  however  had  not 
mentioned  him  previously,  Nos.  7, 18,  14,  \  5, 16, 17,  20,  21  and 
22,  besides  biding  mentioned  in  Mr.  Oram's  deposition.  His 
defence  is  that  he  had  a  quarrel  with  Mr.  Oram,  whose  servants 
took  away  his  cows,  but  he  admits  that  though  he  complained 
about  it,  he  only  got  back  one  cow  out  of  twelve.  This,  so  far 
from  telling  in  his  favor,  would  be  a  very  good  reason  why  he 
should  entertain  hostile  feelings  to  Mr.  Oram.  He  also  pleads 
an  alibi,  which  is  unsatisfactory,  and  old  age,  which  has  been 
considered  in  the  very  lenient  sentence  passed  on  him.  I  con- 
vict him  of  the  charge. 

No9.  84,  85  mnd  86,  Seetaram  alitu  Hindoo  Singh,  Shukul 
Thakur  alic»  Hunooman,  and  fiuriar  Singh  who  appears  to  have 
been  known  sometimes  as  Natu  Singh,  are  three  up-country- 
men,  who  were  foremost  amongst  the  rioters.  They  were  men- 
tioned before  the  Police,  and  are  identified  by  one  or  other,  or 
all  of  the  witnesses  Nos.  6,  7,  8,  9,  11,  12,  13,  14,  15,  16,  17, 
18,  20,  21  and  22.  That  these  men  were  employed  to  head  the 
attack,  I  have  not  the  smallest  doubt.  The  identification  was 
complete  and  satisfactory  in  every  respect,  and  that  there 
should  be  any  doubt  as  to  one  man's  precise  name,  (evidence  of 
witness  No.  6,)  or  that  most  of  the  witnesses  should  only  know 
these  men  as  strong  up-country  hired  servants,  or  kUtiaU,  is 
only  what  was  to  be  expected.  Their  defence  is  that  they  were 
at  All  pore  near  Calcutta  on  the  day  of  the  riot,  to  sappoit  which 
they  have  summoned  several  burkundazes  of  the  Collectorato 
gus^  there.  I  have  no  doubt  that  they  went  off  to  Calcutta 
immediately  after  the  riut,  for  it  was  the  knowledge  of  the  fact 
that  several  up-countrymen  had  gone  to  Calcutta  after  the 
affair,  that  led  to  their  pursuit  and  apprehension  there.  I  can 
put  no  reliance  on  the  arfiatement  of  their  witnesses,  who  profess 
to  remember  accurately  the  day  when  they  appeared  at  Alipore. 
Indeed  the  evidence  for  the  prosecution  and  against  these  men 
IS  too  overwhelming  to  be  contended  against.  1  convict  them  all 
three. 

Ho.  87,  PurwthooUah  was  deposed  to  by  witnesses  Nos.  7 
and  21,  in  the  Mofussii  and  in  the  Sessions,  and  identified  by 
witnesses  Nos.  13, 14^  16  and  17,  in  the  Sessions.  His  defence 
is  an  alibi^  which  is  unsatisfactory.  1  convict  him  of  the 
charge. 

No.  88,  Manih  Sheikh  KhaUusi  was  deposed  to  in  the 
Mofussii  and  in  the  sessions  by  witness  No.  3,  recognized  in 
the  Sessions  by  No.  6,  and  sworn  to  by  Nos.  7,  13  and  15 
though  not  mentioned  in  the  Mofussii,  and  by  Nos.  16,  17,  20, 
21  and  22  in  both  places.  He  is  spoken  to  by  several  witnesses 
as  the  man  who  set  fiire  to  the  house.  His  defence  is  that  ho 
had  had  service  at  the  factory  but  left  because  six  months'  wage» 
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weire  owing  to  him,  which,  if  true,  tells  hy  inference  against        186a 

him,  and  an  aUbi^  which  is  as  unsatisfactory  as  the  generality  of  ""^ ~* 

these  pleas  in  this  case.     I  convict  him  of  the  charge.  January  27. 

JVb.    39,   Jhurroo  Sheikh, — against  this  man,   besides  the       Case  of 
evidence  of  witnesses  Nos.  15, 16  and  17,  there  is  that  of  No.  26,  g^^j^^ 
the  Darogah,  from  whose  custody  the  defendant  esci^ed  at  the       others, 
time  of  the  riot  to  join  the  rioters  in  the  attack,  his  defence  is 
that  he  ran  away  from  the  Darogah,  which  he  had  no  business 
to  do,  and  went  to  his  village,  which  I  have  no  doubt  he  did 
after  the  riot.     I  convict  him. 

Ifb.  40,  Manik  Sheikh  was  mentioned  before  the  Police  and 
identified  in  the  Sessions  Court  by  witnesses  Nos.  8,  7, 18, 14, 
15,  16  and  17.  His  defence  is  an  (Utln  which  is  not  established^ 
I  convict  him  of  the  charge. 

No9,  41  and  42,  Goburdhun  Ghose  and  Chamari  Sheikh  wer6 
mentioned  before  the  Police  and  in  the  Sessions  by  either 
Nos.  6,  7, 13, 14, 16, 17  and  21.  Their  defence  is  an  aUbi,  not 
established.     1  convict  these  men  of  the  offence. 

After  the  above  review,  1  sentence  the  defendants  PanaooUah 
C^o.  16,)  Benode  Mallah  (No.  17,)  Fakeer  Mahomed  (No.  19,) 
Mokmdhi  Khalasdi  (No.  30,)  Madari  Chowkeedar  (No.  82,) 
Seetaram  Singh  aliae  Hindoo  Singh  (No.  84,)  Shukul  Taooor 
alias  Hunooman  (No.  35,)  Buriar  Singh  (No.  86,)  and  Manik 
Sheikh  Khalassi  (No.  88,)  to  seven  years'  imprisonment  with 
hard  labor  as  being  foremost  in  the  business  and  most  to  blame. 

The  defendants  Danesh  Sheikh  (No.  10,)  Nussroddi  (No.  11,) 
Arzan  Mundle  (No.  12,)  Hachhn  (No.  13,)  Ehosal  Sheikh 
(No.  20,)  KefaitooUah  Sheikh  (No.  21,)  Madari  Mollah 
(No.  22,)  Mokim  Sirdar  (No.  26,)  Jamal  (No.  26,)  Gobind 
Chowkeedar  (No.  28,)  Khodabux  Biswas  (No.  29,)  PurushoUah 
Sheikh  (No.  87,)  Jhuroo  Sheikh  (No.  89,)  Manik  Sheikh 
(No.  40,)  Goburdhun  Ghose  (No.  41,)  and  Chamari  Sheikh 
(No.  42,)  are  sentenced  to  five  years'  imprisonment  with  hard 
labor. 

The  defendants  Bycunto  Kapalee  (No.  27,)  and  Dead  Mul- 
lik  (No.  88,)  are  sentenced  to  one  year's  imprisonment  with 
hard  labor,  part  of  the  charge  proved  being  arson,  the  labor  is 
not  commutable  to  a  fine.  The  Magistrate  acted  on  hearing  of 
the  riot,  with  great  energy  and  promptness  and  with  judgment 
in  the  conduct  of  the  case. 

Bemarhs  hy  the  Niaamut  Adawlut, — (Present:  Mr.  D.  I. 
Money.)  The  Sessions  Judge  has  given  the  evidence  in  this 
case  at  full  length. 

These  gross  outrages  by  armed  retainers  are  so  common  in 
Bengal,  and  have  been  so  little  checked,  the  principals  in  almost 
every  instance  escaping,  that,  for  the  ends  of  justice  it  is  to  be 
regretted,  any  compromise  should  have  been  effected. 

The  Scions  Judge  has  shown,  after  careful  enquiry,  how  the 
B  2 
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1858.        outrage  upon  the  factory  must  have  been  instigated  ;  and  has 
""J  ~"  aptly  stigmatised  it  as  a  "  cowardly,  deliberate,  unjustifiable  and 

January  27.    ^mprovoked  attack." 

Case  of  ujg  remarks  upon  the  state  of  the  law  regarding  the  erection 

Sheikh  wid  ^^  "®^  bazars  contiguous  to  bazars  of  long  standing,  and   the 
others.       absolute  powerlessness  of  the  Police  without  fire-arms  to  repress 
such  outrages,  deserve  the  attention  of  the  Government. 

The  facts  of  the  case,  as  proved  by  the  evidence,  have  been 
correctly  stated  by  the  Sessions  Judge.  The  only  question  for 
the  Court  to  determine  is,  whether  upon  the  evidence,  the  pri- 
soners, all  of  whom  have  appealed  and  been  defended  by  Baboos 
XJnodapersad  Banerjea  and  Sreenath  Doss,  are  all  or  any  of  them 
guilty. 

After  most  carefully  going  through  the  whole  evidence  on  the 
record,  and  comparing  the  statements  made  by  the  witnesses 
before  the  Police  and  the  Magistrate  with  their  subsequent 
depositions  in  the  Sessions  Court,  I  differ  (mly  from  the  Sessions 
Judge  regarding  the  testimony  of  the  Boses,  which  is  not  in  my 
opinion  entitled  to  the  amount  of  credit  he  attaches  to  it. 

Putting  aside  interested  motives,  by  which  they  may  or  may 
not  have  been  influenced,  there  is  much  in  their  evidence  to 
create  a  doubt,  whether  they  depose  correctly  to  what  came 
under  their  own  observation. 

Let  us  take  the  evidence  of  witness  No.  13,  Mbhunchunder 
Bose,  who  being  the  gomashta  of  the  Factory,  and  being  present, 
undoubtedly  must  have  seen  a  good  deal  of  what  took  place,  and 
may  be  supposed  to  know,  as  the  Sessions  Judge  remarks,  most 
of  the  villagers  by  sight. 

Now  he,  and  the  other  Boses,  and  Issur  Doss,  a  Kellassee  in 
Mr.  Oram's  service,  witnesses  Nos.  14,  15,  16,  17,  18  and  21, 
depose  together  before  the  Darogah,  that  the  attack  upon  the 
factory  and  Mr.  Oram  was  made  by  about  one  hundred  and  three 
men,  whom  they  name.  Before  the  Magistrate  witness  No.  18 
names  one  hundred  and  fifty,  and  identifies  twenty-four  as  being 
present  and  concerned  in  the  outrage.  Before  the  Sessions  Judge 
he  identifies  thirty-four.  Some  named  before  the  Darogah  are  not 
named  before  the  Magistrate,  and  others  named  are  omitted. 
There  is  the  same  difference  in  the  testimony  of  the  witnesses  upon 
this  point  before  the  Sessions  Judge.  1  would  not  lay  much  stress 
upon  this  fact.  It  is  natural.  It  must  occur  where  so  many  are 
concerned.  The  contrary, that  is,  a  clear  and  distinct  identification 
of  the  same  individuals,  especially  where  the  number  is  so  large, 
would  be  much  more  open  to  suspicion.  But  what  throws  great 
doubt  upon  the  identification  of  those  alleged  to  be  actually 
present  and  joining  in  the  attack  is  the  number  named  at  first. 
It  may  be  very  true  that  the  population  of  the  associated 
villages  turned  out  in  a  body,  as  the  Sessions  Judge  remarks, 
and  were  urged  on  under  a  powerful  influence  to  attack  the 
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Factory  and  ruin  Mr.  Oram ;  but  any  one  who  has  had  Mofos- 
sil  experience  of  bodies  of  men  collected  for  such  purpose,  and 
apparently  acting  in  concert  under  such  instigation,  must  be 
well  aware,  that  many  take  no  part  in  the  outrage,  though  they 
swell  the  number  from  fear  and  submission,  and  that  those  who 
carry  out  the  orders  they  have  received  to  the  very  letter,  at  all 
hazards,  are  the  armed  retainers  and  hired  latHals,  who  may  be 
aided  and  abetted  in  the  act  by  the  more  interested  or  more 
venturesome  of  the  villagers.  There  are  besides  always  a  large 
number  of  tunuuha-beens,  or  lookers-on  to  see  the  row.  Although 
therefore  legally  all  who  are  present,  and  take  no  steps  to 
prevent  the  affray,  are  more  or  less  implicated,  it  would  be  most 
unjust  not  to  make  a  broad  distinction,  and  it  is  the  more 
necessary  for  the  ends  of  justice,  that  the  Court  should  be  in 
possession  of  clear  and  consistent  and  reliable  evidence  regarding 
those  who  actually  took  part  in  the  perpetration  of  this  outrage. 

Now  it  is  a  physical  impossibility  under  the  circumstances  of 
the  case,  that  a  disinterested  and  independent  witness  should 
see  with  his  own  eyes,  so  as  to  be  able  to  name  them  after- 
wards, one  hundred  and  fifty  men  engaged  in  the  attack.  He  is 
never  likely  to  be  near  enough  to  distinguish  them  all,  and  even 
if  he  was,  the  noise  and  confusion  and  excitement  would  prevent 
such  wholesale  recognition. 

The  witness  No.  13  was  some  distance  off  under  a  tree,  but, 
to  get  over  the  difficulty,  he  explains,  that  he  was  in  different 
places,  and  as  there  was  an  attack  on  Mr.  Oram  near  the  river 
subsequent  to  the  attack  on  the  Factory,  which  he  witnessed, 
he  states  that  he  was  first  on  one  side  and  afterwards  on  the 
other  side  of  the  river.  The  evidence  of  the  other  Boses  is  of 
the  same  character.  I  think  such  evidence  should  be  received 
with  great  caution. 

It  has  been  urg^  in  defence  of  the  prisoners,  that  the  witness 
No.  20  states  in  his  evidence  that  the  village  of  Doorgapore, 
where  the  Boses  reside,  is  distant  two  days'  journey  from  the 
Factory,  and  it  was  unlikely,  therefore,  that  they  should  have 
been  present  to  see  what  they  describe.  This  is  the  statement  of 
only  one  witness,  and  the  fact  is  not  confirmed  by  any  other 
evidence  on  the  record.  But,  be  this  as  it  may,  I  have  no  doubt 
in  my  own  mind  from  the  whole  evidence,  that  they  were 
present  as  represented,  though  I  doubt  that  they  saw  all  they 
describe. 

Inasmuch,  therefore,  as  there  are  facts  deposed  to  by  them, 
upon  which  dependence  may  be  placed,  I  would  reject  only 
such  portions  of  their  testimony  as  are  not  corroborated  by 
other  reliable  evidence. 

The  Sessions  Judge  has  trusted  their  evidence  as  to  some  of 
the  prisoners,  and  rejected  it  as  to  others. 
Witnesses  Nos.  16,  17,  18,  20  and  21,  as  well  as  witness 
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1858.        No.  4,  dwear  to  the  prisoner  No.  9  being  present,  armed  with  a 

"T  TT"  stick  amongst  the  rioters  ;  yet  the  Sessions  Judge,  not  without 

*°"*'y     •   reason,  disbelieves  their  testimony  and  acquits  the  prisoner. 

Case  of  rj^Y^Q  prisoners  Nos  14  and  16,  are  acquitted  for  reasons  given 

fiHsn^Mid  ^y  ^^^  Sessions  Judge,  although  their  participation  in  the  riot 

others.       ^  sworn  to  by  the  Bases  and  some  of  the  Police. 

The  prisoner  No.  23  is  mentioned  by  only  two  of  the  Boses, 
and  justly  acquitted. 

The  prisoner  No.  24  is  justly  acquitted,  although  the  Boses 
mention  him,  because  the  witnesses  Nos.  8,  4  and  7,  who  had 
named  him  in  the  MofUssil  investigation,  could  not  identify 
him  before  the  Magistrate. 

The  prisoner  No.  26  is  convicted  chiefly  upon  the  evidence  of 
three  of  the  Boses. 

It  is  extraordinary,  but  so  it  is  in  almost  every  outragcL 
instigated  as  this  appears  to  have  been,  that  the  Darogah  and 
the  Police  recognise  so  few. 

The  prisoners*  pleaders  admit  that  their  evidence  is  disinter* 
ested  and  most  to  be  relied  upon. 

If  out  of  an  immense  body  of  rioters,  many  of  whose  faces 
must  be  famiUar  to  them,  the  Police  can  recognize  so  few,  and 
if  their  testimony  is  honest,  it  throws  of  course  greater  doubt 
upon  the  evidence  of  those  witnesses  who  identify  them  en 
masse. 

Belying  upon  the  testimony  of  the  Boses,  for  the  reasons 
above  stated,  only  when  such  testimony  is  corroborated  by  other 
evidence  on  the  record,  I  acquit  the  prisoners  Nos.  21,  22,  26, 
28,  29  and  87,  and  direct  their  immediate  release. 

I  also  acquit  and  direct  the  release  of  the  prisoners  Nos.  25, 
27  and  41.  The  evidence  against  them  is  not  so  clear  and 
satisfactory  as  I  could  wish,  and,  as  I  am  not  satisfied  from  that 
evidence  of  their  participation  in  the  crime  charged,  I  think 
they  are  entitled  to  the  benefit  of  the  doubt. 

I  see  no  reason  to  disturb  the  sentences  passed  by  the 
Sessions  Judge  upon  the  remaining  prisoners,  and  therefore 
reject  their  appeal. 


JesBore. 
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Pbesevt  : 
D.  I.  MONEY,  Esq.,  Officiating  Judge. 

GOVERNMENT 
versus 
TeIAL  No.  1,  FOB  OCTOBIB.   1857.  1868. 

MEHUR    OOLLAH    (No.  7,)   BATU  SIRDAR   (No.    8.)  "T 

JUNOO    SIRDAR    (No.    9,)     MOSSABDY    SIODAR  ^"^""^  ^^' 
(No.  10,)  KALACHAND  MOJOOMDAR  (No.  11,)  Air©      Case  of 
KAMAL  SHEIKH  (No.  18.)  ^!^ 

No.  1  JOB  Septembbb,  1857.  ^d  others. 

MANGUN  SIRDAR  (No.  2.) 
Cbime  Chaboed. — Committing  a  riotous  attack  upon  the  In  appeal  the 
Indigo  Factory  of  Muttrapore  attended  with  arson,  the  severe  ^J^S?  ^^ 
woanding  of  Mr.  George  Oram  and  slight  wounding  of  Ram-  ^^^J  Judge 
narain  Singh  and  others,  the  plunder  of  property  valued  at  was  affirmed 
Bs.  808-9,  belonging  to  the  Gaud  Ghat  concern,  and  Rs.  405-4  with  regard  to 
belonging  to  Mr.  George  Oram,  and  with  resistance  of  the  ■<>™®  o^  the 
Police  on  the  4th  May,  1857,  corresponding  with  the  23rd  of^®^®^^*/]^ 
Bysack,  1264,  B.  S. ;  2nd  count,  forcibly  carrying  away  and  ^thi^I^ 
illegally  confining,  Mr.  George  Oram,  Ramnarain  Singh,  Nufrsrut  others.  See 
Khan,  Arman  Khan  and  Reazoodhi.  remarks  of  the 

Cbiibb  Established. — The  same  as  crime  charged.  Court  in  the 

Committing  Officer.— Mr,   E.  W.   Molony,  Magistrate  of  *P^  ^^j^^^*^ 
Jessore.  andothers,de- 

Tried  before  Mr.  W.  S.  Seton  Karr,  Officiating  Sessions  Judge  fendantsinthe 
of  Jessore,  on  the  24th  October,  1857.  samecase.27th 

Remarks  bg  the  Officiating  Sessions  Judge, ---In  trial  No.  1,  January,  1857. 
for  October,  1857.  This  case  is  supplementary  to  the  Calendar  of  ^®  ^^  ^' 
the  Magistrate,  No.  6  for  July  last.  The  prisoners  were  entered  j^  in    this 
by   the   Magistrate  in  two    distinct   Ciuendars,   the   prisoner  casehavefound 
Mangun  (No.  2,)  whose  case  stands  over  for  his  witnesses,  being  someof  thepri* 
the  first  in  one  Calendar,  and  the  prisoner  Mehur  Oollah  the  soners    guilty 
first  in  the  second.     But  as  the  case  against  all  the  prisoners  "P^"^  *^®  ^^^ 
relates  to  precisely  the  same  events,  and  is  supported  by  exactly  ^chSevdis- 
the  same  evidence,  both  the  Calendars  have  been  dealt  with  as  one  trusted  in  the 
continuous  Calendar,  to  avoid  confusion,  and  a  needless  repetition  former     case, 
of  the  same  evidence  in  a  separate  bundle.    The  prisoners  in  and  on  which 
the  Sessions  Court,  are  consequently  marked  as  numbers  2  to  ©therprisonere 
18.     The  history  of  the  case,  which  is  that  of  the  attack  on  ^^^^^ 
the  Muttrapore  Factory  belonging  to   Mr.  Cboi'ge  Oram,  is 
fully  narrated  in  the  jail  delivery  statement  No.  6  for  August 
last,  (a  copy  of  which  has  not  here  been  given  owing  to  its  being 
a  very  long  one,  and  as  it  has  gone  to  the  Sudder  in  appeal)  on 
the  trial  of  thirty-three  prisoners,  qommitted  in  the  first  Calen?* 
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dar  above  noted.  As  to  the  truth  of  the  facts,  there  can  be  no 
■  sort  of  question.  The  only  question  for  the  Court  to  determine 
is,  were  the  present  parties  concerned  in  the  attack. 

The  Jury  which  consisted  of  the  same  persons  as  had  sat  on 
the  original  trial,  found  all  the  parties  guUty  with  the  exception 
of  Nos.  3,  4  and  6. 

My  opinion  as  regard  each  is  as  follows. 

Prisoner  No.  7  is  identified  by  witnesses  Nos.  2,  4,  6,  7  and  8, 
of  whom  the  four  first  have  mentioned  his  name  all  along.  His 
defence  is  that  he  had  an  old  quarrel  with  the  Boses,  in  which 
he  admits,  that  he  entered  a  razinamah,  and  some  witnesses 
who  know  nothing  at  all  about  him.  The  evidence  against  him 
is  clear  and  consistent.     I  convict  him. 

Prisoner  No.  8  is  mentioned  by  witnesses  Nos.  1,  2,  4,  5,  6 
and  8,  of  whom  Nos.  2,  4, 5  and  6,  have  mentioned  him  from  the 
first.  His  defence  is  an  old  quarrel  about  a  tree,  which  the 
Darogah  made  up,  and  some  of  his  witnesses  know  that  a  person 
named  Neamut  bought  a  tree  from  the  prisoner  some  seven  or 
eight  years  ago,  which  Mohan  Bose  objected  to  being  carried 
away.  The  other  witnesses  know  nothing.  The  defence  appears 
to  me  frivolous,  and  the  evidence  for  conviction  clear. 

Prisoner  No.  9  is  identified  by  witnesses  Nos.  2,  4,  6  and  8, 
of  whom  the  three  first  have  mentioned  him  all  along.  His 
defence  is  that  he  was  sued  unsuccessfully  by  a  brother  of 
Mohan  Bose  on  a  bond,  and  an  alibi.  I  consider  the  defence  to 
fail  and  the  evidence  to  be  quite  sufficient  for  conviction. 

Prisoner  No.  10  is  identified  by  witnesses  Nos.  1,  2,  4,  5, 6 
and  7,  all  of  whom,  except  Nos.  1  and  7,  named  him  before  the 
Police,  his  defence  is  an  old  quarrel  and  an  alibi  neither  of 
which  are  proved  in  any  way.     I  convict  him. 

Prisoner  No.  11  is  iden tided  by  all  the  witnesses,  and  only 
Nos.  1  and  8,  failed  to  name  him  at  first.  He  is  moreover 
proved  to  have  been  prominent  in  attacking  Mr.  Oram  per- 
sonally, thrusting  at  him  with  a  spear  when  that  gentleman 
was  doWn  on  the  ground,  after  escaping  from  the  Factory. 
His  defence  is  an  alibi,  supported  by  two  witnesses,  whose 
evidence  I  do  not  believe.     I  convict  this  prisoner. 

Prisoner  No.  13  is  identified  by  witnesses  Nos.  2,  4,  6  and  8, 
of  whom  the  three  first  named  him  before  the  Police,  he  pleads 
sickness  and  an  alibi,  and  brings  two  witnesses  to  support  his 
plea,  whose  evidence  I  cannot  accept.     I  convict  this  prisoner. 

Prisoner  No.  11  is  sentenced  to  seven  years*  imprisonment 
with  hard  labor,  and  prisoners  Nos.  7,  8,  9,  10  and  13,  to  five 
years*  imprisonment  with  ditto,  arson  being  part  of  the  charge 
proved. 

In  trial  No.  1  for  September,  1857,  in  continuation  of  trial 
No.  1  for  October,  1857.  The  prisoner  is  a  notorious  character, 
and  his  apprehension  was  only  effected  after  a  large  reward  had 
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Case  of 

MJlVQVV 
SiRDAB 

and  others. 


been  offered  for  him.     The  evidence  of  witnesses  Nos.  1,  2,  4,        1858. 

6,  7  and  8,  is  clear  and  positive  as  to  his  presence,  and  he  has  "T TZ 

been  named  by  them  all  from  the  first  with  the  exception  of  ^*°^^*^  27. 

witness  No.  1  who,  however,  may  very  well  have  not  known  his 

name  when  giving  evidence  before  the  Police.     He,  the  prisoner, 

had  summoned  eight  witnesses  in  his  defence,  of  whom  some 

only  could  be  found  and  they  declared  that  they  did  not  even 

know  him  by  sight.    The  prisoner  then  declared  that  he  had 

summoned,  not  these  witnesses,  but  others  of  the  same  name 

from  a  different  village  of  the  same  name,  and  claimed  that  they 

should  be  heard.     They  have  accordingly  been  sent  for  and  the 

case  suspended  as  far  as  he  is  concerned. 

The  witnesses  of  the  defendant  Mangun  were  this  day  heard. 
Their  evidence  as  to  an  alibi  was  of  the  vaguest  and  most 
uncertain  kind.  Of  the  Jury  who  sat  on  the  case  two  were 
present,  the  third  being  unavoidably  absent  through  severe  ill- 
ness, and  they  found  a  verdict  of  guilty,  in  which  I  entirely 
concur.  The  prisoner  is  a  notorious  and  desperate  character. 
I  sentence  him  to  seven  (7)  years'  imprisonment  with  hard  labor 
in  irons. 

Remarks  hy  the  Nizamut  Adawlut — (Present:  Mr.  D.  I. 
Money.)  "With  reference  to  my  remarks  on  the  evidence  of 
the  Boses  in  the  appeal  of  the  prisoner  in  No.  697, 1  acquit  the 
prisoner  No.  2,  Mangun  Sirdar,  No.  7,  MehurooUah,  No.  9,  Junoo 
Sirdar  and  No.  18,  Eamal  Sheikh  and  direct  their  immediate 
release.  I  see  no  reason  to  interfere  with  the  sentences  passed 
by  the  Sessions  Judge  upon  the  prisoners  No.  8  Batu  Sirdar, 
No.  10,  Mossabdy  Sigdar  and  No.  11,  Kalachand  Mojoomdar  and 
reject  their  appeal.  I  observe  that  the  Jury  in  this  case  have 
found  some  of  the  prisoners  guilty  upon  the  very  same  evidence, 
that  of  the  Boses,  which  they  distrusted  in  the  former  case,  and 
on  which  other  prisoners  were  acquitted  by  them. 
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PhESENT : 

D.  I.  MONEY,  Esq.,  Officiating  Judge, 
GOVERNMENT 


Dacca. 
1858. 


January  80. 
Case  of 

PUBBAN 

Mebah  and 
others. 

The  sentence 
oi  the  Sessions 
Judge  affirm- 
ed in  appeal. 
Held  that  the 
collection  of  a 
large  bodj  of 
armed  men, 
even  if  they 
possessed  the 
right  to  sow 
indigo,  and 
were  in  the  ex- 
ecution of  a 
lawful  object, 
was  calculated 
to  excite  alarm 
and  threaten 
the  peace  of 
the  neighbour- 
hood,       and 


PUBBAN  MEEAH  (No.  1,)  KUMMEEllUDDY  (No.  2,) 
GOGUN  TAGORE  (No.  3,)  BUSSEERUDDY  SIRDAR 
(No.  4,)  TOZUMMUL  HOSSEIN  alias  TOZAUDDY 
(No.  6,)  MEKR  BISSOOALLY  alias  SURFURUZALLY 
(No.  7,)  MEER  RUSTOMALLY  (No.  8,)  MEER  SAM- 
SHEREALLY  (No.  9,)  MEER  GOLAM  ALLY  (No.  10,) 
ANESH  TAGORE  (No.  11.)  MEER  GOLAM  ALLY 
KHOLEEFA  (No.  12,)  SHEIKH  MANGUL  (No.  1  ,) 
SULLEEMUDDY  (No.  14,)  HARANOOLLAH  (No.  15,) 
MAHOMED  BASERE  (No.  16,)  OOMUR  KHAN 
(No  17,)  OOMACHURN  SINGH,  (No.  18,)  MOHUN 
CH UNDER  BISWAS  alias  KISTOMOHUN  BISWAS 
(No  19,)  DHUNNOONJOY  KUR  (No.  20,)  PRANKIS'lO 
SARUN  (No.  21,)  MUDDUN  MEEAH  allis  BUDDAN 
(No.  22,)  RAMKOOMAR  SARUN  (No.  23,)  PRANNA TH 
SARUN  (No.  24,)  and  MADARY  KHAN  (No.  25.) 

CuiHE  Charged. — Affray  attended  with  the  wilful  murder  of 
Adam  Sheikh  and  wounding  Meer  Golam  Ally  the  defendant 
No.  12. 

Cbime  Established. — Affray  in  which  Adam  Khan  was 
killed  and  Golam  Ally  wounded. 

Committing  Officer. — Mr.  J.  H.  Ravenshaw,  Officiating 
Joint-Magistrate  of  Furreedpore. 

Tried  before  Mr.  R.  Abercrombie,  Officiating  Sessions  Judge 
of  Dacca,  on  the  22nd  October,  1857. 

Bemarks  hy  the  Officiating  Sessions  Judge, — On  4th  April 
corresponding  with  23rd  Cheit,  B.  S.  an  affiray  took  place  be- 
tween the  retainers  of  Mr.  McArthur,  manager  of  the  Meer- 
gunge  Indigo  Factory,  on  the  one  side,  and  the  villagers  of 
Jypassah  on  the  other.  As  would  appear  from  the  Officiating 
Joint-Magistrate's  abstract,  these  villagers  are  rather  a  refrac- 
tory set,  refusing  to  pay  rent  to  Mr.  McArthur,  who  is  the 
putneedar,  or  to  sow  indigo.  This  was  the  cause  of  the 
affray. 

As  usual  in  cases  of  this  description,  there  are  amongst  the 

witnesses  partizans  of  both  sides,  each  anxious  to  attach  the 

greatest,   if  not  all   the  blame,   to  the  opposite  party.     It  is, 

however,  established  beyond  a  doubt  by  the  evidence  of  the 

«  irrvL  Iff     1  o  oo     ;i  oa      PoUce,*  who  wcrc  on  the  spot 

♦  Witneesee  Nos.  1,  2,  23  and  24.  ,     '.,  j    xu 

'   '  and  witnessed  the  occurrence, 
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that  the  affray  was  mutual,  and  that  both  parties  were  armed.        1858. 

The  attack  was  certainly  commenced  by  the  factory  people,  who  T ~" 

came  with  a  body  of  three  or  four  hundred  armed  men,  but  it    •'*'^^**'y     • 

i»  a  fact  equally  established  by  the  evidence  of  numerous  wit-       <^«»«  of 

nesses,  that  the  villagers  were  quite  prepared  to  give  tliem  a  -^^^^^ ^ 

warm  reception,  and  turned  out  against  them  in  equal  numbers       others. 

armed  with  weapons.     During  the  affray  that  ensued,  one  man 

named  Adam  Khan  was  killed,  having  received  a  wound  from  a  shewed,    that 

m  TIT  .L        XT    o«  soolfee  in  the  chest,   described  instead  of  re- 

Witnes.  No.  29.  ^^  -/^^  ^^.^  ^g. J^^.  ^  ^^^  ^.^rtin^^to  the 

of  a  very  serious  nature,  the  iron  head  of  the  weapon  remaining  pumog^  of 
in  the  body  of  the  deceased  until  extracted  by  the  Doctor  some   establishing 

X  -D  •         1M     10  days  after  death.     Another  man  theirright  and 

t  FnsonerJNo.  12.  Golam     Ally     Khalleefaf     was  obtaining   re- 

wounded.  It  is  a  disputed  point  to  which  side  the  man  who  j*?"^^*-®^^*^ 
was  killed  belonged,  both  parties  claiming  him  and  the  evidence  p^i*^^"  'tJ, 
of  both  sides  being  pretty  evenly  balanced.  The  wound  which  take  the  law 
caused  the  death  is  not  proved  to  have  been  inflicted  by  any  of  into  their  own 
the  pnsoners  present,  nor  does  it  appear  certain  by  whom  the  hands ;  that 
Moolfee  was  thrown.  JJ«  legality  of 

All  the  prisoners  plead  n^t  guUty,  Nos.  1,  2,  4,  7,  8,  10,  13,  ^Z  ""suet*  dJ.' 
14,  15,  17,  20,  21,  23  and  25,  set  up  an  alibi  stating  that  they  cumstancea 
were  in  their  houses  at  the  time  of  the  affray,  that  is,  in  the  would  be  no 
village  Jypassah,  on  the  borders  of  which  the  fight  took  place,  justification. 
The  other  prisoners  plead  enmity  as  the  cause  of  their  being  *^ough  it 
named  amongst  the  defendants.  They  have  all  failed  to  afford  ™^^*^  «.ound 
satisfactory  proof  of  the  defence  set  up.  fo,.  the  miti- 

Tbe  Law  Officer  in  his  fatwa  pronounces  all  the  prisoners  gation  of  pun- 
except  No.  5  guilty  of  '^  affray  in  which  Adam  Khan  was  killed  ishment. 
and  Gollam  Ally  wounded"  but  acquits  them  of  wilful  murder. 

I  concur  in  the  above  verdict  and  taking  into  consideration 
the  fact  that  the  factory  people  commenced  the  affray,  I  sen- 
tence prisoners  Nos.  1,  2,  3  and  4,  to  seven  (7)  years'  imprison- 
ment with  labor  in  irons,  and  prisoners  Nos.  6,  7,  8,  9,  10,  11, 
12,  13,  14,  15,  16,  17,  18,  19,  20,  21,  22,  23,  24  and  26,  to  five 
(5)  years*  imprisonment  with  labor  in  irons. 

Against  Panchcowry,  prisoner  No.  5,  there  is  no  proof,  the 
witnesses  having  failed  to  identify  him.  He  is  therefore  acquit- 
ted and  released. 

Bemarks  by  the  Nizamwt  Adawlut, — (Present:  Mr.  D.  I. 
Money.)  The  prisoners  Nos.  1,  2,  3  and  4,  have  been  defended 
by  Mr.  Peterson  and  Mr.  Allan  and  the  prisoners  from  No.  6  to 
No.  25  by  Moulvee  Aftaboodeen  and  Baboo  Unokoolchunder 
Mookerjee. 

It  has  been   ui^ed   principally   in   behalf  of  the   prisoners 

Noii.  1,  2,  3  and  4,  that  they  were  on  the  spot,  where  the  affray 

took  place,  for  a  legal  purpose ;  that  the  lauds  belonged  to  Mr. 

McArthur  as  included  in  hi&putnee,  that  they  had  a  right  to 
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80W  the  indigo,  that  they  were  armed  only  for  their  own 
protection  and  that  if,  in  the  exercise  of  the  legal  right,  they 
opposed  an  attack  from  the  opposite  party,  they  could  not  be 
considered  the  aggressors^  and  should  not  have  been  subjected 
to  a  greater  punishment.  It  was  also  argued  that  inasmuch 
as  they  had  the  right  to  sow  the  indigo,  the  opposite  party  by 
disturbing  them  in  the  execution  of  a  legal  right,  were  answer- 
able for  the  consequences  under  the  provisions  of  Section  15, 
Regulation  Vlll.  of  1819  and  lastly,  that  if,  notwithstanding 
the  lawful  right  to  sow  the  indigo,  it  be  proved,  that  the  pri- 
soners, by  resisting  the  attack  made  upon  them,  were  guilty  of 
any  offence,  both  parties  were  in  pari  delicto. 

The  affray  attended  with  the  homicide  of  one  person  and  the 
wounding  of  another  is  clearly  and  distinctly  proved. 

Begarding  the  murdered  man,  the  Magistrate  states  that  he 
has  no  doubt  from  the  evidence  but  that  he  was  a  servant  of  the 
factory,  though  it  is  not  proved  on  whose  part  he  was  present. 
He  considers  the  affray  to  have  been  premeditated  by  the 
Factory  people  and  that  they  were  the  aggressors,  insomuch  as 
they  endeavoured  to  compass  a  legal  end  by  illegal  means  ;  but 
as  the  ryots  had  no  right  to  resist  them  he  considers  both 
parties  equally  culpable. 

The  Sessions  Judge  is  of  opinion  that  the  cause  of  the  affray  was 
the  refusal  of  the  villagers,  stated  to  be  '^  rather  a  refractory  set, 
to  pay  rent  to  Mr.  McArthur,  who  is  the  putneedar  or  to  sow 
indigo.'*  He  finds  that  '*  the  affray  was  mutual,  and  that  both 
parties  were  armed,"  but  that  "  the  attack  was  certainly  com- 
menced by  the  Factory  people,  who  came  with  a  body  of  three 
or  four  hundred  armed  men." 

It  is  not  proved  to  which  party  Adam  Khan,  who  was  killed, 
belonged,  and  the  same  doubt  exists  as  to  the  wounded  man, 
Qolam  Ally  Khuleefa,  prisoner  No.  12,  inasmuch  as  he  gives  a 
different  account  of  himself  before  the  Sessions  Judge  from  what 
he  first  gave  before  the  Darogah.  The  presumption  is  that  he 
is  one  of  the  villagers. 

Regarding  the  right  of  the  Factory  people  to  sow  the  indigo, 
it  is  not  proved  whether  Mr.  McArthur  was  in  actual  possession 
of  the  lands,  nor  whether  the  ryots  had  entered  into  any  con- 
tracts which  they  refused  afterwards  to  fulfil. 

It  is  clear,  however,  from  the  evidence  on  the  record,  that  the 
Factory  people  came  in  a  large  body  armed  for  the  purpose  of 
sowing  iudigo,  and  evidently  prepared  to  carry  out  that  object 
by  force,  if  they  were  opposed. 

Admitting  that  they  had  the  right  to  sow  the  indigo,  and 
were  in  the  execution  of  a  lawful  object,  and  admitting  also  the 
difficulty  which  Indigo  Planters  have  to  contend  against,  where 
villagers  are  refractory  and  oppose  them,  the  collection  of  so 
large  a  body  of  armed  men,  the  leaders  of  which  some  of  the 
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witnesses  state  were  mounted  on  an  elephant  and  horses,  to 
carry  out  at  all  risks  a  common  design  pre-determined  and  ' 
pre-arranged,  was  calculated  to  excite  alarm  and  threaten  the 
peace  of  the  neighbourhood  and  shewed,  that  instead  of  re- 
sorting to  the  law  for  the  purpose  of  establishing  their  right 
and  obtaining  redress,  they  were  determined,  if  resisted,  to  take 
the  law  into  their  own  hands.  The  legality  of  the  object,  if 
admitted,  is  under  such  circumstances,  no  justification,  though 
it  may  form  some  ground  for  the  mitigation  of  punishment. 
Had  it  not  been  for  so  large  an  armed  force,  and  shew  of 
violence,  it  is  doubtful  whether  there  would  have  been  any 
affray,  or  at  any  rate  whether  the  consequences  would  have  been 
so  serious. 

Had  they  quietly  and  peaceably  assembled  to  carry  out  a 
legal  object,  and  in  the  execution  of  it  been  attacked  by  the 
opposite  party,  it  would  certainly  be  a  question,  how  far,  if  at 
all,  in  defending  themselves  they  would  have  been  accountable 
for  the  consequences. 

After,  however,  carefully  examining  the  whole  evidence, 
I  think  it  bears  out  the  conclusion  at  which  the  Lower  Courts 
have  arrived,  and  I  see  no  reason  to  interfere  with  the  sentence 
passed  upon  all  the  prisoners  by  the  Sessions  Judge,  and  reject 
their  api>eal. 

The  sentence  is  a  lenient  one,  when  it  is  considered  that  these 
agrarian  outrages  attended  with  loss  of  life  are  very  common. 
In  another  case  of  a  similar  character,  attended  with  culpable 
homicide  and  wounding,  the  servants  of  Mr.  McArthur's  Factory 
were  found  guilty,  and  sentenced  by  the  Sessions  Judge  to  five 
years'  imprisonment,  and  his  sentence  was  confirmed  in  appeal 
by  this  Court  on  the  I7th  April,  1857. 
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VUBBAS 

Mbeah  and 
otbert. 
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SUMMARY  CASES. 

January,  1858. 


PUKSSNT  : 

G.  LOCH  AND  H.  V.  BAYLEY,  Esqs., 
Officiating  Judges. 


GOVERNMENT  akb  othsbs,  pbosscutobs 

versus 

RAMLOLL  PATRO  SURNOKAR. 

Cbtks  GHAJtOBD. — Ist  ooont,  wilful  murder  of  Khetroraonea 
Sumokaraee,  daughter  of  the  prosecutor  Goshain  Doss  Sumo- 
kar,  and  wife  of  the  prisouer,  on  the  15th  July,  1857,  corre- 
sponding with  Ist  of  SrawuD,  1264,  B.  S. ;  2nd  count,  culpable 
homicide  of  the  said  Khetromonee  Sumokamee. 

Committing  Officer. — Lord  H.  Ulick  Brown,  Officiating 
Magistrate  of  Hooghlj. 

Tried  before  Mr.  J.  E.  S.  Lillie,  Officiating  Additional  Sessions 
Judge  of  Hooghly,  on  the  80th  November,  1867. 

Remarks  hy  the  Officiating  Additional  Sessions  Judge.'-^The 

prisoner  pleads  guilty.  It  has 
been  proved*  that  he  freely  and 
voluntarily  confessed  both  before 
the  Darogah  and  before  the 
Magistrate.  It  appears  that 
the  prisoner's  wife  had  recently  quitted  her  father^s  house  to 
cohabit  with  her  husband.  The  husband  and  wife  were  sleeping 
together  on  the  night  in  question,  when  a  dispute  arose  because 
she  expressed  a  wish  to  return  to  her  fatlier's  house.  The 
husband  became  enraged,  attacked  his  wife,  and  pressed  violently 
upon  her  chest  and  throat  with  his  hands  and  feet.  He  heard, 
as  he  avers,  the  noise  of  creaking  of  bones  issue  from  her  wind- 
pipe ;  and  she  died  shortly  afWrwards.  He  stated  before  the 
Magistrate  that  his  intention  was  to  chastise  his  wife,  and  not 
to  kill  her. 

The  prisoner's  fatherf  deposes  that  he  was  awoke  by  his  son, 

who  told  him  that  his  wife  had 
died  from  a  snake-bite;  and  a 
cousin^  of  the  prisoner  deposes 
that  he  was  also  sleeping  in  the 
house,  and  that  he  was  told  that 
the  woman  had  died  from  a  snake-bite. 


•  Wit.  No.  8,  Hanrisohunder 
Roy. 
„       „  10,  MeherooUah  Ohnp- 
rassee. 


Hooghly. 
1858. 

January  19. 

OaMof 

Baxloll 

Patso  Sua- 

KOKAB. 

Bemarkt  on 
necessity  of 
enquiries  into 
sanity  before 
a  Magistrate 
commits  apri- 
soner ;  and  on 
the  data  of 
the  statements 
of  Medical 
Officers  on  the 
point  of  pre- 
vious insanity. 


t  Wit.  No.  14,  Bheem  Sumokar. 


X  Wit.  No.  18,  Sreemunt 
nokar. 


Sur- 
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Case  of 

Rahloll 

Patro  Sue- 

irOKAB. 


The  Civil  Assistant  Surgeon*  proves  that  on  opening  the 

•  Wit.  No.  1.  Dr.  B.  C.  Thorp.        '}^^,,'>^  ^''t  u'*"*'*^  r^*  /""^'* 
^        that  the  vertebr»  were  fractured ; 

he  is  of  opinion  that  "  the  fracture  had  evidently  been  caused 

by  the  head  being  violently  twisted  round,  which  must  have 

caused  almost  immediate  death." 

The  prisoner's  relations  mentioned  above  having  stated  that 
he  had  shown  symptoms  of  insanity,  I  directed  that  the  Civil 
Assistant  Surgeon  should  enquire  into  the  state  of  his  mind. 
The  Civil  Assistant  Surgeon  now  deposes  that,  in  his  opinion, 
the  prisoner,  is  perfectly  sane,  and  that  no  traces  of  recent  in- 
sanity can  be  detected.  He  further  thinks  that  it  is  not 
possible  that  the  prisoner  could  hav^  be^3i  in  an  unsound  state 
of  mind  at  the  time  of  the  murder. 

The ^^uja  of  the  Law  Officer  convicts  the  prisoner  of  wilful 
murder,  and  deckres  him  liable  to  kisaas, 

I  agree  with  the  Law  Officer.  It  is  evident  that  the  prisotier 
killed  his  wife  in  a  very  deliberate  and  determined  manner. 
Seeing  no  extenuating  circumstance,  I  would  recommend  a 
capittd  sentence. 

I  have  pointed  out  to  the  Magistrate  that  enquiry  into  the 
state  of  the  prisoner's  mind  should  have  preceded  the  sessions 
trial ;  and  that  the  second  count  was  superfluous. 

Resolution  of  the  Nizamut  Adawlut, — (Present :  Messrs.  G. 
Loch  and  H.  Y.  Bayley  )  No.  50,  dated  the  19th  January, 
1H58. 

The  prisoner  confessed  to  the  Police,  the  Magistrate  and  the 
Sessions  J  udge.  To  a  separate  question  put  on  the  24th  August, 
irrespective  of  his  general  defence  before  the  Magistrate  on  the 
19th,  the  prisoner  states  that  it  was  not  his  intention  to  kill,  but 
to  chastise  his  wife.  With  this  exception  the  prisoner's  con- 
fessions shew  that  bis  intent  was  to  take  the  deceased's  life. 
He  details  his  twice  twisting  her  neck,  his  squeezing  her  wind* 
pipe,  and  simultaneously  pressing  down  her  chest,  and  then 
kicking  her,  and  adds  that  afber  eocAof  these  various  attacks,  she 
was  unable  to  speak.  There  is  nothing  to  lead  the  Court  to 
doubt  that  these  con^sions  represent  truly  the  acts  and  intent 
t>f  the  prisoner  toward  his  wife,  the  deceased.  But  there  is  one 
point  in  the  case  whieh  should  have  been  in  the  first  instance 
carefully  investigated,  and  which  has  been  very  imperfectly  and 
unsatisfactorily  enquired  into,  i.  e.  that  of  the  prisoner's  sanity. 
Witness  No.  14  the  fkther  of  the  prisoner  does  not  state  any 
thing  of  prisoner's  insanity  in  his  deposition  before  the  Police. 
He  does  distinctly  depose  before  the  Magistrate  and  Sessions 
Judge  to  prisoner  having  been  insane,  off  and  on,  about  the  time 
of  the  crime  being  committed.  The  Magistrate  also  records  in 
Column  14  of  the  Calendar  :  "  The  Darogah  and  prisoner's 
father  state  that  the  prisoner  is  not  in  his  right  mind,  and  his 
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^pearance  and  manner  reader  this  not  improbable."     The        166a 

erime  was  committed  on  the  17th  July,  and  this  opinion  of  the '• 

Magistrate  is  recorded  in  September.     (The  Magistrate  does  J*^"*^  ^^' 
not  state  on  what  date.)     The  Darogah's  report,  immediately       Case  of 

■        -  -  -  "  RlMLOLL 


after  the  apprehension  of  the  prisoner,  is  that  then  he  was  like 
a  demented  person.  On  the  other  hand,  it  is  clearly  in  evidence 
that  the  prisoner  assigned  as  the  cause  of  his  wife^s  death,  a 
snake-bite ;  and  detailed  hb  cause  of  quarrel  with  her  in  a  clear 
manner.  FurUier,  the  Civil  Surgeon  states  on  oath  that  the 
prisoner  is  sane,  and  that  he  does  not  consider  that  he  was  ever 
otherwise.  But  this  opinion  does  not  appear  based  on  any 
precise  or  detailed  data;  while  satisfactory  proofs  of  the  in- 
sanity of  the  prisoner  about  the  date  he  committed  the  crime, 
might  probably  have  been  obtained  by  the  evidence  of  neigli- 
hours,  and  others  resident  where  prisoner  lived,  or  who  were 
intimate  with  him.  This  evidence  should  have  been  sought  for 
hf  the  Magistrate  in  the  first  instance,  instead  of  his  holding, 
^ud  acting  upon  the  opinion,  that  "  it  will  be  time  enough  to 
make  enquiries  on  this  subject  when  he  has  been  convicted  of 
the  above  charges." 

The  Additional  Sessions  Judge  will  proceed  to  take  evidence 
of  the  nature  above  indicated ;  and  also  re  examine  the  Civil 
Assistant  Surgeon  more  fully  as  to  the  grounds  of  liis  opinion 
that  the  prisoner  had  not  been  before  insane  ;  and  then  re-sub* 
mit  the  case  to  this  Court,  with  his  own  opinion. 


Patuo  Su^ 

NOKAB. 


PBESEirr : 

G.  LOCH  AND  H.  V.  BAYLEY,  Esqs., 
Officiating  Judges. 

GOVERNMENT 

versus 

MUSST.  CHUNDRA. 

Cbim:b  Chabc^ed. — Having  grievously  wounded  Mussamut 
Nullita,  the  fatal  effects  of  wliich  caused  her  death,  after 
nine  days. 

Committing  Officer. — Baboo  Joy  Ghunder,  Deputy  Magis- 
trate of  Manickgunge. 

Tried  before  Mr.  R.  Abercrombie,  Officiating  Sessions  Judge 
of  Dacca,  on  the  17th  December,  1857. 

Bemarks  by  the  Officiating  Sessions  Judge. — In  this  case  the 
prisoner   and   the   principal   witnesses   are   all   near   relations. 

*  xB"^        Iff    1  From  the  deposition  of  Musst.  Shanto  •  a 

•  Witness  No.  1.  •        r  aiT    j  i     '^  i  j 

cousin  of  the  decea:3e(i,  it  would  appear 

o  2 


Dacca. 
1868. 


January  19. 

Case  of 

Musst. 

Chukdba. 

Bemarks 
upon  a  com- 
mitment on  a 
higher  charge 
than  that  to 
which  prison- 
er had  plead- 
ed ;  and  on  the 
sentence  of  im« 

prisonment 
with  irons  on 
the    prisoner, 
a  female.   Re- 
trial ordered. 
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January  19. 

Case  of 

MirssT. 

Chuitpba. 


♦  Witneaa  No.  2. 


that,  in  consequence  of  the  absence  from  home  of  her  husband, 

the  prisoner  slept  in  her  house  on  the  night  preceding  the 

occurrence.      Early   in   the  morning    the  prisoner  rose,  and 

desired  Musst.  Fellee,*  daughter  of  the 

deceased,   to   open   the  door.      The  girl 

complied  with  her  request,  when  the  prisoner  struck  her  on  the 

head.     Deceased  asked  her  what  she  meant   by   beating  her 

daughter.     On  this  the  prisoner  seized  hold  of  her,  threw  her 

down,  and  commenced  striking  her  on  the  head  with  a  brass 

ornament  called  kkaroo,  weighing  22}  tolahs.     The  witness  went 

.  ^.         «.    g  out  and  called  her  mother ,t  and  on  her 

'      ^  °  *   *         return   found  the   prisoner  still  beating 

Nullita,     When  spoken  to  she  desisted,  and  went  off.     The 

poor  woman  was  perfectly  senseless  and  bleeding  profusely  from 

the  head.     She  died  on  the  9th   day.     The    above  facts  are 

corroborated  by  witnesses  Nos.  2  and  3,  who  witnessed  the 

♦  ixr-f        V    A  greater  part  of  the  occurrence,  as  well  as 

I  witneea  jNo.  4.         ^^  Hookma  Chowkeedar,J  who  came  in 

at  the  end  and  saw  the  last  blow  inflicted. 

Manik  Manjee,§  husband  of  the  deceased,  deposed  that  he 

S  Wt        N    9  ^^  absent  from  home  at  the  time  of  the 

$      I  ness    o.   .         occurrence,  but  on  his  return  he  found  his 

wife  lying  senseless  and  speechless  with  her  skull  broken,  from 

the  effects  of  which  she  died.     He  heard  of  the  circumstances 

attending  her  being  wounded,  but  refused  to  prosecute. 

The  severe  treatment  which  the  deceased  underwent  is  fully 
proved  by  the  testimony  of  the  Medical 
Officerjl  who  examined  the  body.  He 
states  that  the  bones  of  the  skull  on  the  left  side  were  broken 
into  fragments  and  depressed  inwards  on  the  brain.  There  was 
a  large  wound  of  the  integument  of  the  skull  corresponding,  and 
a  quantity  of  blood  effused  upon  the  brain.  He  adds  his 
opinion  that  the  wounds  on  the  skull  were  the  cause  of  death. 
In  addition  to  the  above,  three  ribs  were  broken. 

In  her  defence  before  the  Deputy  Magistrate  the  prisoner 
states  that  the  wounds  on  the  deceased  were  inflicted  on  her 
by  some  man  who  came  into  the  house  during  the  night  and 
wounded  her  (prisoner)  also.  At  the  Sessions  trial  she  simply 
denied  having  wounded  the  deceased,  and  added  that  the  kharoo, 
the  instrument  with  which  the  deed  was  committed,  was  not 
her  property. 

The  Town  Cazee  who  sat  with  me  on  the  trial,  convicted  the 
prisoner  of  severely  wounding  the  deceased  on  the  head  from 
the  effects  of  which  death  ensued,  and  pronounced  her  liable  to 
punishment  by  tazeer. 

All  the  witnesses  concur  in  stating  that  the  prisoner  was 
subject  to  flts  of  madness,  which  lasted  for  a  few  days,  during 
which  she  used  to  talk  a  great  deal  of  nonsense,  but  was  never 


WitncsaNo.  8. 
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guiltj  of  any  acts  of  violence,  and  it  bad  never  been  found 
necessary  to  subject  her  to  any  restraint  while  labouring  under  ' 
them.  In  the  face  of  the  evidence  of  the  Civil  Surgeon,  1  am 
inclined  to  consider  this  statement  of  tbe  witnesses,  who  are 
relatives  of  the  prisoner,  as  an  attempt  to  extenuate  her  offence. 
The  prisoner  after  arrest  remained  some  time  under  charge  of 
the  doctor  in  the  Lunatic  Asylum,  who  recorded  the  following 
opinion  in  regard  to  her  state  of  mind.  "  I  did  not  consider 
her  to  be  insane  whilst  she  was  in  the  Lunatic  Asylum  under 
my  charge.  She  appeared  to  be  a  woman  of  violent  temper. 
Her  actions  and  words  seemed  to  display  anger  at  being,  what 
she  considered,  unjustly  detained."  He  added  that  she  did  not 
give  him  the  idea  of  being  a  person  subject  to  fits  of  madness. 

I  concur  in  the  verdict  of  the  Mahomedan  Law  Officer,  and 
convict  the  prisoner  of  culpable  homicide ;  and  beheving  the 
crime  to  have  been  committed  by  her  when  laboring  under  a 
paroxysm  of  passion,  would  recommend  that  she  be  sentenced  to 
imprisonment  for  fourteen  years  with  labor  in  irons. 

I  regret  to  remark  that  considerable  delay  occurred  in  the 
preliminary  investigation  held  by  the  Police.  The  case  was 
not  an  intricate  one,  and  the  proceedings  of  the  Police  might 
have  been  conducted  and  finished  in  three  days  with  ease.  Tliey 
extended  over  a  period  of  eight  days.     Notwithstanding  the 

•  Wtn     No  4  crime  was  witnessed  by  a  Police  OiKcer,* 

it  was  not  reported  at  the  thannah  for 

two  days.     It  also  appears  to  me  a  pity  that  the  wounded 

woman,  who  survived  eight  days,  was  not  sent  in  for  medical 

treatment. 

The  charge  is  very  carelessly  worded.  It  ought  to  have  been 
"  wilful  murder."  The  abstract  in  the  Calendar  is  evidently 
the  production  of  a  person,  who  possesses  a  very  limited  and 
imperfect  knowledge  of  the  English  language.  If  the  Deputy 
Magistrate  does  not  understand  English,  he  should  make 
out  his  Calendar  in  Bengali,  and  either  forward  it  to  the 
Magistrate's  Office  to  be  translated,  or  submit  it  in  that  lan- 
guage. 

A  copy  of  these  remarks  will  be  forwarded  to  the  Magistrate, 
who  is  requested  to  convey  the  purport  of  them  to  the  Deputy 
Magistrate  of  Manickgunge. 

.Resolution  of  the  Nizamut  Adawlut. — (Present :  Messrs.  G. 
Loch  and  H.  V.  Bayley.)  No.  47,  dated  the  19th  January, 
1858. 

The  Court,  having  perused  the  papers  above  recorded,  observe 
that  the  charge  on  which  the  prisoner  has  been  committed  for 
trial  to  the  Sessions  does  not  distinctlv  comprehend  a  criminal 
offence,  for  the  intent  of  the  prisoner  in  committing  the  crime, 
which  is  especially  necessary  to  be  charged  in  such  a  case  as 
this,  is  not  entered.     As  the   charge  at  present  stands   the 


1858. 


Januarj  19. 

CaM  of 

MussT. 

Orxjvdra. 
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1668.        "  grieroiuljr  woundiDg**   might    have  been  the  result  of  an 

"T  TT"  accident.     The  charge  should  have  expressed  the  inieni  of  the 

*'^'**'^     *    prisoner  to  kill  or  to  do  some  grie?ous   bodily  harm.     The 

^^o{      proper  charge,  however,  under  the  circumstances  was  "wilful 

C^KDBA     ni^rder."      The  Officiating  Sessions  Judge  on  discovering  the 

error  of  the  Committing  Officer  should,  as  required  by  Circular 

Order  of  14th   November,  1851,  No.  70,  have  returned  the 

record  to  the  Magistrate,  and  directed  him  to  amend  the  charge, 

and  recommit  the  prisoner. 

The  Officiating  Sessions  Judge  finds  the  prisoner  guilty  of 
culpable  homicide,  and  recommends  a  sentence  of  foiurteen  years' 
imprisonment  with  labor  and  irons.  This  finding  is,  undier  the 
terms  of  the  charge  on  which  the  prisoner  has  been  committed, 
incorrect,  inasmuch  ss  the  conviction  is  for  a  higher  offence  than 
that  charged  in  the  Calendar,  and  for  an  offence  for  which  the 
prisoner  has  not  been  put  on  her  trial.  The  sentence  proposed 
by  the  Officiating  Sessions  Judge  as  regards  "  irons"  is  also 
opposed  to  the  rule  laid  down  in  Circular  Order  of  1 1th  October, 
J  839,  No.  81,  (page  231  of  Carrau's  Edition)  wliich  prohibits 
the  use  of  irons  as  regards  female  prisoners,  except  under  parti- 
cular circumstances.  The  Court  therefore  quash  the  proceedings, 
and  direct  the  Officiating  Sessions  Judge  to  return  the  record 
to  the  Committing  Officer,  instructing  him  to  recoounit  the 
prisoner  on  a  proper  charge,  taking  care  that  any  further  wit- 
nesses she  may  wish  to  cidl  are  in  attendance.  The  Officiating 
Sessions  Judge  will  then  proceed  to  try  the  case  dc  novo,  taking 
a  fresh  defence  from  the  prisoner,  and  re-examioiug  her  witnesses 
if  requisite. 
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Pebritaey,  1858. 


Pbesent  : 

J,  S.  TORRENS,  Esq.,  Jv4ge,  D.  I.  MONEY  and  H, 

Y.  BAYLEY,  Esqs.,  Officiating  Judge*. 


GOVERNMENT 

SUKCHAND  DHOOBY.  ^ 

Cbocb  Chabged.— Wilful  murder  of  his  mother  Golock- _^f^l_ 
monee  Bewah.  February  16. 

Committing  Officer. — ^Mr.  C.  E.  Chapman,  Officiating  Magis-      q^,^  ^f 
trate  of  Rajshahye.  Sukohahd 

Tried  hefore  Mr.  L.  Jackson,  Officiating  Sessions  Judge  of    Dhoobt. 
Bajshahye,  on  the  15th  December,  1857. 

Bemark9  hy  the  Seuione  Judge.— T\kQ  prisoner  Sukchand  "^^  P™^" 
Dhooby  is  charged  with  the  foulest  crime  perhapi  which  man  ^emw^tyof 
can  commit,  the  deliberate  and  wilful  murder  of  his  own  mother,  the  Court  not 
for  the  sake  of  her  property.  oonsidering, 

The  evidence  is  altogether  circumstantial,  no  eye  having  t^beoircamttaii. 
witnessed  the  commission  of  the  deed,  and  no  ear  having  heard  **^.  t^^^^^ 
the  cry  of  the  murdered  woman.  But  on  consideration  I  can  JJS^t  for 
come  to  no  other  conclusion,  but  that  the  murderer  is  the  his  oonyiction, 
prisoner,  her  son. 

The  facts  in  evidence  are  these : 

Ist.^    That  the  prisoner  was  a  man  of  dissolute  and  extra- 

•  Witnewe.  No.  6,  Butikant        J^^^*  ^^W^?  ^^^^  separated 

and  others.  ^^^   ^*»  ^^®  ^\  ^^^»   "^^^ 

a    NoUeen^    and   indulging    in 

luxuries  unusual  with  people  of  his  class. 

2«iJ.t    That  he  was  on  bad  terms  with  his  mother,  did  not 

+  Ho.  1,  M.dh«b  Bhoemalee.  ^'«  ^  ^^^  ^*""!x.*u  **  ^^a  *  w 

'  quent  quarrels  with  her,  and  that 

the  old  woman  had  money. 

Zrd.X    That  on  the  evening  before  the  murder,  the  prisoner 

«.  «    <  T     X  •»!.        1  ^^  ^®*  <^os&  to  the  southern 

7  M^nr^Stto^  ^^"^  ^^ ^'*  mother's  house,  and 

Z    S,  Puddo  Boistomee.  stated  that  she  had  fever,  and 

was  unable  to  eat,  and  that  ho 

had  covered  her  up  with  a  hentha  or  coverlet. 
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Case  of 
Sfkchaitd 
Phoobt. 


^th.*     That  on  the  following  morning,  he  was  again  at  his 

mother's  door  directing  the  ope- 

•  No.  5,  LnnUi^^T^d.  y^tions  of  two  men   who   were 

"  lllOojirdi'tto.**  ploughing    some    land    of   his. 

That  on  heing  asked  he  said  his 

mother  was  better,  bat  unable  to  move,  and  that  he  brought  a 

hookah  and  tobacco  from  inside  the   house  for  the  men  to 

smoke. 

5th,'f    That  about  noon  of  that  day,  the  prisoner  sent  his  son 

A  XT     ,o  fi  J      m.  X Bodun,  to  his  mother's  house  to 

t  No.  18,  Bodun  CJhoknu  ^.^^^^  ^  ^^^^^  ^^.^j^  ^^  ^^  j^^^ 

there,  when  the  boy  found  bis  grandmother  lying  dead  with  her 
throat  cut. 

6th.X  That  about  two  and  half  prohurs  the  same  day,  the 
4.  1^    io  tr      ^   m.     u..^  chowkeedar    met    the   prisoner 

told  him  without  any  expression  of  grief  that  his  mother's 
throat  had  been  cut  and  asked  him  what  he  was  to  do,  that 
they  both  went  to  view  the  body  which  was  lying  covered 
with  a  sheet,  that  prisoner  removed  the  sheet,  so  as  to  expose 
the  wound. 

7th.^    That  the  deceased  had  her  head  nearly  severed  from  her 
body,the  blood  congealed  thouffh 

I  No-  *.  J^*^  ^•^-  not  perfectly  dryf  having  run 

**    3*  ToripuL  ®^^^  ^^®   ^^^^   down  the  door- 

step and  over  the  threshold. 

The  chowkeedar  also  states  that  in  his  rounds  the  preceding 
night,  he  first  hailed  the  deceased  at  one  and  half  jprohur  when 
he  received  the  reply  "  jao"  pass  on,  subsequently  at  two  and 
hMprohur  on  calling  again,  he  heard  nothing  but  a  noise  like 
clearing  the  throat. 

It  will  be  seen  that  whereas  the  boy  Bodun\\  says  he  vras  sent 

II  Properly  B«l«L  }l  ^''  ¥^^'  *\?'""?p  *  I'^'K' 
"        *^   ^  the     prisoner     himself     stated 

before  the  Magistrate  that  he  sent  his  son  to  see  where  his 

mother  had  gone,  upon  which  the  boy  made  the  discovery  of 

her  death,  while  before  the  Parogah  he  had  said  that  he  himself 

made  that  discovery  having  personally  gone  to  see  after  his 

mother,  these  are  important  discrepancies. 

There  are  three,  and  I  believe  only  three  conceivable  ways 
in  which  the  deceased  could  have  come  by  her  death. 

I. — Suicide,  death  by  her  own  hand. 

II. — Murder,  by  strangers  or  thieves. 

III. — Murder  by  the  prisoner,  her  son. 

The  nature  of  the  wound,  with  the  whole  circumstances,  put 
the  notion  of  siucide  out  of  the  question.  Mr.  White  tells  us 
that  no  person  could  with  his  own  hands  inflict  such  a  wound. 
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would  ensue        1^58. 


it  bein^  obyiouB  thai  death  or  uneonBoioasnesfl 
before  the  injury  was  half  completed. 

The  Magistrate  suggests  considerations  which  make  the 
supposition  of  murder  by  strangers  highly  improbable,  but  to 
confine  ourselves  to  the  matter  in  evidence,  I  think  it  must  be 
said  that  such  a  theory  is  untenable,  in  the  first  place,  there  is 
not  a  suspicion  or  suggestion  as  to  who  the  assassin,  if  a 
stranger,  could  be ;  next,  if  theft  had  been  the  object,  murder 
would  not  have  been  necessary  to  a  stranger.  The  old  woman 
could  have  been  easily  overpowered  or  her  property  might  have 
been  removed  without  her  knowledge ;  then  at  what  time  could 
the  act  have  been  committed  by  a  stranger,  not  certainly  in  broad 
day-Hght  with  neighbours'  houses  close  at  hand,  which  is  further 
shown  by  the  fact  of  the  blood  being  congealed.  But  if  the  act 
had  been  committed  by  others  in  the  night,  the  prisoner,  who 
was  about  his  mother's  house  all  the  morning  and  brought 
tobacco  from  it,  mwt  have  heeome  aware  pf  the  fact,  not  merely 
from  his  mother's  not  moving,  but  because  the  blood  must  have 
been  plainly  visible  trickling  over  the  ^'  angimay*  and  moreover, 
we  have  the  prisoner's  own  declaration  to  the  witness  Lunta 
that  his  mother  was  better,  indicating  that  he  had  ascertained 
her  state  at  that  time.  But  again,  when  the  ehowkeedar  went 
with  prisoner  to  inspect  the  body,  he  found  it  covered  with  a 
sheet.  Now  it  is  certain  that  if  the  murder  had  been  the  act 
of  a  stranger  or  common  thief,  the  corpse  would  have  been  left 
lying  as  it  happened  to  be  when  life  left  it  and  we  should  un* 
doubtedly  have  had  from  the  prisoner  an  account  of  the  manner 
in  which  he  found  the  body,  and  how  he  covered  his  mother's 
remains,  but  he  tells  us  nothing  of  the  kind,  we  are  reduced 
therefore  to  the  third  supposition,  viz. : 

That  the  prisoner  murdered  his  mother.  Let  us  see  whether 
such  an  act  was  likely,  whether  it  is  consistent  with  the  cir- 
cumstances that  are  known,  and  how  far  we  are  led  to  the  belief 
by  the  prisoner's  own  words  and  actions.  We  have,  in  the  first 
place,  a  palpable  motive.  The  prisoner  had  expensive  habits 
beyond  his  own  means.  His  mother  had  money  and  goods. 
Years  of  alienation  and  constant  quarrels  had  made  this  mother 
his  enemy  as  well  as  the  obstacle  to  his  enjoyment  of  these 
advantages. 

The  great  restraining  influence,  filial  affection,  being  thus 
removed,  is  there  any  thing  in  the  facts  before  us  inconsistent 
with  the  belief  that  prisoner  killed  his  mother  ?  Is  not  rather 
his  demeanour  just  what  might  have  been  expected  from  a  de- 
graded half  imbecile  yet  cunning  wretch  as  he  seems  to  be  who 
meditated  and  who  had  committed  such  a  deed.  He  told  the 
neighbours  of  his  mother's  sickness.  He  hovered  contrary  to 
his  habit,  about  her  door  that  night  and  the  next  morning. 

But  if  the  deceased  had  been  suffering  from  fever,  how  is  it 
H  2 
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that  none  of  the  neighhonrs  knew  it,  that  neither  of  the  old 
'  Boistomee  women  who  lived  close  hy  had  heen  called  in  to  see 
her,  that  she  was  left  to  the  ministrations  of  her  undutifol  and 
estranged  son. 

There  was  dehheration  manifest  in  the  circumstances,  the 
deadly  nature  of  the  wound  inflicting  instant  and  inevitable 
death,  the  concealment  of  the  fatal  weapon,  all  of  which  indi- 
cated preparation,  an  assured  opportunity  and  leisure,  and  the 
prisoner's  demeanour  when  met  by  the  chowkeedar  is  quite  in- 
consistent with  the  midden  discovery  that  his  mother  had  just 
died  a  sudden  and  a  fearful  death. 

One  expression  of  the  prisoner's  is  worthy  of  special  noitce, — on 
being  asked  in  the  morning  how  his  mother  was,  he  answered 
**  she  is  better  (or  the  fever  has  left  her)  ;  but  she  is  motionless 
(or  senseless.)"  There  is  a  horrible  equivoque  in  this  sentence 
worthy  of  an  accomplished  villain  and  fitly  paralleled  by  the 
notion  of  sending  his  son,  a  boy  of  ten  years  old,  to  the  house 
where  the  dead  woman  was  lying,  so  as  to  make  this  unhappy 
•hild  the  means  of  divulging  the  fearful  story. 

It  appears  to  me  therefore  that  the  prisoner  designed  his 
mother's  death,  and  in  the  intention  of  destroying  her  had  gone 
to  her  house  in  the  evening  before  she  died,  that  being  met 
there  by  the  witnesses  Lunta  and  others  he  accounted  for  his 
going  there  by  saying  that  his  mother  was  ill.  It  is  just 
possible  that  he  may  at  that  time  have  already  committed  the 
murder,  it  is  also  possible  that  the  old  woman  may  have  been 
unwell  so  as  to  keep  her  in  the  house,  but  if  the  murder  had 
been  then  committed,  we  must  conclude  that  the  reply  to  the 
ehowkeedar's  first  hail  was  made  by  the  prisoner  himself, 
remaining  in  the  house  for  that  purpose. 

It  is  probable  that  the  deceased  was  murdered  in  the  night 
and  that  the  instrument  of  death  was  then  hidden,  as  well  as 
the  several  steps  of  digging,  itc.  to  which  the  Magistrate  refers, 
taken.  That  in  the  morning,  watchful  to  prevent  premature 
discovery  and  still  uncertain  what  further  course  to  take,  tbe 
prisoner  remained  about  the  house,  answering  all  enquiries,  and 
procuring  whatever  was  wanted  from  the  premises., 

That  finally  at  mid-day  when  concealment  could  no  longer 
be  delayed,  he  derived  the  plan  of  sending  his  son  to  discover 
the  body  of  the  grandmother.  It  is  remarkable  that  the  pri- 
soner has  not  throughout  the  case  made  any  attempt  to  account 
for  himself  during  the  night  of  his  mother's  death  or  called  any 
witness  in  his  defence. 

Before  this  Court  he  simply  pleads  not  guilty^  and  urges 
the  improbability  of  his  killing  the  mother  who  bore  him  in 
her  womb,  but  makes  no  statement  and  suggests  no  explanation 
of  the  tragedy. 

The  case  was  tried  by  a  Jury  of  five  respectable  natives  who 
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bave  ttnanimoosly  returned  a  verdict  of  aequittal  which,  however, 
I  can  scarcely  think  surprising.  I  have  never  seen  a  native 
Jury  convict  upon  exclusively  circumstantial  evidence.  They 
are  so  used  to  hearsay  and  conjecture,  (which  are  matters  too 
freely  admitted  in  some  of  our  trials,)  that  unless  some  two  or 
three  persons  appear  to  give  their  belief,  that  the  prisoner  is 
guilty,  they  do  not  consider  the  accusation  substantial,  on  this 
very  trial  the  Jury  man  who  acted  as  the  mouth-piece  for  hit 
fellows,  actuaUy  said  to  me,  '*  Why,  none  of  the  witnesses  have 
eaid  that  Sukchand  committed  the  murder !"  It  would  have 
been  useless  to  repeat  to  them  what  I  had  already  explained, 
that  this  was  for  them  to  say,  and  not  for  the  witnesses,  at  any 
rate  I  must  dissent  from  the  verdict  and  record  my  profound 
conviction  that  the  prisoner  is  guilty,  and  the  deceased  could 
have  met  her  death  by  no  other  hand  but  his. 

I  can  recommend  no  other  sentence  in  such  a  case  but  that  of 
death.     And  so  I  leave  the  decision  for  a  higher  authority. 

JRemarke  by  the  Nizamut  Adavolut, — (Present :  Messrs.  J.  S. 
Torrens,  D.  I.  Money  and  H.  V.  Bayley.) 

Mr.  D,  L  Money, — Both  the  Magistrate  and  the  Sessions 
Judge  appear  to  have  most  carefully  considered  all  the  cir- 
cumstances connected  with  this  murder. 

The  facts  are  stated  by  them,  as  they  are  found  by  the 
evidence,  and  this  evidence,  entirely  circumstantial,  has  been 
weighed  by  them  with  all  the  attention  so  serious  and  difficult 
a  case  deserves. 

It  is  not  to  be  wondered  at,  that  a  native  Jury  in  considering 
the  evidence  should  be  at  fault.  Where  the  conviction  depends 
entirely  upon  circumstantial  evidence,  they  are  incapable  gene- 
rally of  examining  the  train  of  circumstances,  and  giving  due 
weight  to  each  link  that  forms  the  chain. 

The  murder  was  committed  in  secret,  and  we  have  no  direct 
evidence  but  that  of  circumstances. 

Are  these  circumstances,  as  stated  by  the  Sessions  Judge,  such 
as  would  necessarily  attend  the  fact  of  the  murder,  and  be 
inconsistent  with  any  other  conclusion  than  that  the  prisoner 
was  guilty? 

In  all  such  cases  the  links  in  the  evidence  must  be  so  con- 
nected, the  chain  of  circumstances  must  aiford  such  amount 
of  proof,  as  would  be  inconsistent  with  the  prisoner's  innocence, 
and  leave  no  doubt  upon  the  mind  of  his  actual  guilt. 

The  chain  is,  I  think,  very  complete.  The  mother's  wealth, 
the  character  and  position  of  the  son,  the  previous  differences 
between  them,  the  prisoner's  preventing  his  own  child  from 
sleeping  at  her  house  on  the  night  of  the  murder,  as  ho  had 
been  wont  to  do,  his  being  seen  and  accosted  that  night  near 
the  house,  the  nature  of  his  reply,  his  entering  the  house  in  the 
morning,  when  the  murder  must  have  been  already  committed. 
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1858.        his  equivocal  answer  regarding  her  health  when  questioned,  the 

^  manner  in  which  he  communicated  her  death  to  the  Police,  and 

February  16.  ^^  defence  at  the  trial,  all  raise  a  violent  presumption  of  his 

Case  of  guilt. 
^KOHAiTD  jf  J  could  believe  from  the  evidence  that  it  was  possible,  that 
HOOBT.  ^1^^  murder  had  been  committed  after  the  prisoner  had  brought 
the  tobacco  out  of  the  house,  I  might  come  to  the  conclusion 
that  all  the  facts  above  stated  were  not  inconsistent  with  his 
innocence.  But  as  I  think  it  is  clear  from  the  evidence,  that 
the  murder  must  have  been  committed  before,  and  as  in  that 
case  blood  must  have  been  visible  over  the  threshhold  of  the 
door,  his  entering  the  house  and  bringing  out  tobacco  and  a 
ehillutn  for  the  ttoo  Boistomees,  and  giving  out  that  his  mother 
was  better  or  in  words  strangely  equivocal  ^  she  remains  sUetU** 
or  **  motionless,^  such  conduct  on  his  part  is  inexplicable,  except 
on  the  presumption  that  he  was  guilty. 

This  appears  to  me  to  be  the  strongest  link  in  the  chun  of 
presumptive  evidence  against  the  prisoner. 

The  variations  in  the  story  given  by  the  prisoner's  son  at  the 
thannah  and  before  the  Magistrate  and  Sessions  Judge  rather 
strengthen  than  rebut  these  violent  presumptions;  and  the 
slight  discrepancies  in  the  evidence  of  the  witnesses  Nos.  5,  6. 
and  7,  as  given  before  the  Darogah  and  in  the  Lower  Courts, 
are  reconcilable  with  each  other. 

After  duly  weighing  all  these  circumstances,  I  can  come  to 
no  other  conclusion,  than  that  the  prisoner  is  guilty  of  the 
murder,  and  would  therefore  sentence  him  to  suffer  death. 

As  cases  of  this  nature  are  from  the  absence  of  direct  and 
positive  evidence  the  most  difficult  to  deal  with,  inasmuch  as  a 
moral  conviction  of  guilt  is  sometimes  produced,  where  there  is 
a  doubt  whether  all  the  presumptions  are  such  as  to  amount  to 
conclusive  legal  proof,  I  shall  be  glad  to  have  the  concurrent 
voice  of  another  Judge. 

Mr,  J.  8,  Torrens. — It  appears  to  me,  however  strong  the 
suspicions  are  against  the  prisoner,  that  none  of  the  circum- 
stantial evidence  on  which  the  Judge  has  formed  his  conviction 
is  sufficiently  clear  or  connected,  to  warrant  our  concurrence  in 
the  conviction.  The  case  is  one  of  those  which  whilst  there 
is  QVQTj  reason  to  incline  to  the  conclusions  to  which  the  Magis- 
trate and  the  Judge  have  arrived,  there  is  the  want  of  any  train 
of  evidence  either  circumstantial  or  otherwise  which  could  be 
considered  sufficient  to  find  the  prisoner  guilty.  I  therefore 
have  to  come  to  the  same  opinion  as  that  formed  by  the  Jury 
who  tried  the  case  along  with  the  Judge,  and  I  would  acquit 
the  prisoner  from  want  of  proof. 

Mr.  R,  V,  Bayley, — In  this  case  the  Sessions  Judge  would 
convict.  The  Jury  would  acquit.  On  a  reference  to  this  Court, 
Mr.  Money  would  convict,  and  Mr.  Torrens  acquit. 
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The  record  has  come  to  me  for  a  third  Toice. 

The  Medical  Officer  deposes  that  the  deceased  had  her  head  ' 
nearly  severed  from   her  hody,  that  death   must   have   heeii 
instantaneous,  and  could  not  have  heen  caused  hy  her  own 
hand. 

There  is  no  direct  evidence  against  the  prisoner ;  no  weapon 
or  property  has  heen  traced  connecting  him  with  the  murder. 

The  case  against  the  prisoner  rests  mainly  on  the  circumstances 
stated  in  the  4th,  5th,  and  6th  paras,  of  the  Judge's  letter. 

It  is  to  he  seen  first  whether  the  evidence  to  those  circum- 
atances  is  consistent  and  trustworthy ;  and  next,  if  it  he  so, 
whether  the  circumstances  are  such  as  to  admit  of  no  other  rea* 
sonahle  conclusion  than  that  the  prisoner  committed  the  murder. 

The  chief  circumstance  alleged,  as  connecting  the  prisoner 
with  the  murder,  is  that  of  his  having  heen  seen  near  the  de- 
ceased's house  ahout  the  midnight  preceding  the  discovery  of 
the  murdered  hody.  The  witnesses  to  this  circumstance  are 
liunta,  Bukeekunt  and  Maduh  Dutt.  The  statements  of  these 
three  at  the  Police  were  recorded  as  one  statement.  It  is 
there  recorded  that  they  said  that  it  was  a  dark  night,  and  the 
prisoner  was  not  at  first  recognised,  hut  that  he  came  out  from 
deceased's  kirki  door.  Lunta  to  the  Magistrate  says,  he  does 
not  know  whether  prisoner  came  out  of  the  house  of  deceased  or 
whence ;  that  it  was  dark,  and  that  he  did  not  state  to  the 
Police  that  he  had  seen  prisoner  come  out  of  the  house  of  the 
deceased;  he  adds  that  prisoner  was  seen  hy  him  fifteen  or  sixteen 
cuhits  off  that  house.  This  witness  states  at  the  Sessions  that 
he  saw  the  prisoner  fifteen  or  sixteen  cuhits  off  his,  prisoner's 
house.  But  this  is  reconcilahle,  as  it  is  proved  that  prisoner's 
and  deceased's  houses  are  within  a  heegah  or  two  of  each  other. 
The  next  of  these  three  witnesses,  Maduh,  states  to  the  Magis- 
'brate  and  Judgpe  that  he  did  not  see  prisoner  on  the  night  in 
question,  when  he,  Lunta  and  Buteekunt  were  together,  hut 
thought  it  was  prisoner's  voice.  Buteekunt  also  deposes  that  he 
did  not  see  prisoner ;  that  it  was  a  dark  night ;  and  to  the  Ses- 
sions Judge,  he  states  that  the  voice  was  like  that  of  prisoner. 
Looking  at  the  character  of  the  ahove  evidence,  I  think  it  in- 
sufficient satisfactorily  to  prove  that  prisoner  was  on  the 
premises  of  the  deceased  at  that  hour  of  the  night  hefore  the 
murdered  hody  was  discovered,  which  is  deposed  to.  The  evidence 
as  to  the  sound  of  a  moan  that  night  is  of  little  worth.  The 
witnesses  cannot  say  whether  the  sound  was  of  a  human  heing 
or  cattle ;  and  the  evidence  of  the  Medical  Officer  is  clear  that 
death  must  have  heen  instantaneous,  and  that  a  person  wounded 
as  deceased  was,  "  would  not  have  heen  able  to  cry  out." 

There  still  remain  many  very  suspicious  circumstances  against 
the  prisoner.  His  enmity  with  his  mother  and  his  disputes 
with  her  about  property  are  proven.     It  is  proved  that  next 
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1858.        morning  he  told  Lunta  in  reply  to  his  enquiries  abont  the  de- 
ceased  that  she  was  better.     In  order  to  give  this  reply  he 

February  16.  ^ust  have  seen  deceased  or  answered  Lunta  without  seeing  her, 
Case  of      and  if  he  did  see  her,  he  would,  it  is  presumable^  have  seen  she 

^f??^^  had  been  murdered.  There  is  evidence  that  he  went  to  his 
mother's  house  that  same  morning  to  fetch  tobacco.  It  is  a  strong 
presumption  that  he  then  saw  that  she  was  murdered,  although 
it  is  not  directly  shewn  that  he  did.  But  he  did  not  then  mention 
to  any  one  that  he  had  seen  her  murdered.  The  prisoner's  infor- 
mation to  the  Police  was  that  he  had  found  her  murdered.  To  the 
Magistrate  he  states  that  he  sent  Bodun  his  son,  to  see  where 
she  was.  Bodun  states  that  his  father  sent  him  to  the  de- 
ceased's home  to  get  a  cloth  ;  and  he  found  the  corpse.  Bodun's 
deposition  on  oath  is  only  taken  at  the  Sessions.  He  says  he  went 
to  sleep  at  deceased's,  on  the  night  of  the  murder,  but  did  not 
sleep  there,  owing  to  deceased  havmg  abused  him.  He  also  de- 
poses to  the  Judge  that  he  used  to  sleep,  and  eat,  and  be,  at  his 
father's.  In  Bodun's  statement  to  the  Magistrate,  it  is  not 
recorded  that  he  deposed  on  oath  or  made  a  Statement  under 
Section  15,  Act  II.  of  1855. 

I  think  there  is  not  that  amount  of  proof  from  the  oiroum- 
stantial  evidence,  as  to  lead  to  the  conclusion  that  no  other 
than  prisoner  committed  the  murder,  and  I  would  therefore 
acquit  him. 
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BISSUN  CHUNDEE  BABOO  (No.  6.)  ^»»^ 

CRm  Chaugbd. — ^Wilful  murder  of  Puddu  Cbashani.  1858. 

Committing  Officer. — Mr.  H.  B.  Lawford,  Officiating  Magis- — — 

trate  of  zUlah  East-Burdwan.  February  18. 

Tried  before  Mr.  H.  M.  Beid,  Officiating  Sessions  Judge  of      OiBe  of 
East-Burdwan,  on  the  80th  December,  1857.  Bisstrv 

JSemarks  hy  the  OffieiaHng  8e$tion8  Judge.— This  case  was  Cg^«>» 
oommenced  on  the  31st  March  last,  but  was  ordered  to  stand  ^^^^ 
over  as  the  prisoner,  when  brought  up  for  trial,  at  first  stood  The  prisoner 
mute  and  then  only  muttered  a  few  incoherent  words,  and  could  acouitted  on 
not  be  induced  to  plead,  and  as  it  appeared  from  an  examination  ***«  groundof 
of  the  Foujdary  papers  that  previously  to,  that  is  to  say,  on  tlie  i"**^*y«  ^- 
day  before,  the  ease  bemg  committed  for  trial,  the  prisoner's  uiToonflicdng 
son  had  petitioned  the  Magistrate  to  the  effect  that  his  father  naturo  of  the 
was  of  unsound  mind  prior  to  the  occurrence  of  the  crime,  and  medical  evi- 
praying  that  the  Magistrate  would  make  enquiry  into  the  sub-  dence.  The 
ject.  The  Magistrate  did  not,  however,  comply  with  ^^^^^^J^^^ 
prayer  contained  in  the  petition.  The  Court  therefore  directed  ^^kl  ex- 
the  Magistrate  to  complete  the  necessary  enquiry  in  the  manner  pressed  by 
pointed  oat  by  the  Nizamut  Circular  Order  of  the  11th  Feb-  Taylor  in  his 
ruary,  1825,  and  also  to  make  enquiry  as  to  the  prisoner's  state  Medical  Juris- 
<rf  health  through  the  Medical  Officer  then  in  charge  of  tl»e  P^?^^^^^ 
station  (Baboo  Oomachum  Sett,  Sub-Assist^Cht  Surgeon,)  and,  ^^  for^irre- 
if  necessary  also,  through  his  successor  Dr.  Williams,  whose  gponsibility  in 
arrival  was  shortly  expected,  and  on  completion  of  his  enquiry,  ambiguous 
and  on  the  prisoner  being  in  a  sufficiently  sane  state  of  mind  c^^m  appears 
to  undergo  his  trial,  the  Magistrate  was  to  communicate  to  the  J?  ^'^  -a^ 
Court  to  that  effect.  These  orders  having  been  carried  out,  and  g^^he  tkne^ 
the  prisoner  having  been  reported,  by  the  Medical  Officer  in  the  oommis- 
charge  of  the  Insane  Asylum  at  Dullundah,  under  whose  charge  sion  of  the 
he  had  lately  been  placed,  to  be  in  a  fit  state  of  mind  to  undergo  crime,  had  ot 
his  trial,  he  was  again  brought  before  the  Court  on  the  I8th  ^?  "<'*  *  **/' 
December.  ^  ^  ^ntHTo 

The  prisoner  on  being  called  on  to  answer  to  the  charge,  merely  gof^em  Ms  ac 
muttered  a  few  words  to  the  effect  that  he  was  the  Maharajah  Hons,"  looking 
of  Burdwan,  and  Baboo  Nobokishen  Mookerjee,  a  Pleader  of  the  a*  the  act  of 
Sudder  Court,  having  been  nominated  by  me  to  conduct  *^e  Ju?  ^^"®  h*^ 
prisoner's  defence  recorded  a  plea  that  the  prisoner  was  "  not  antecedentand 
gmUg^'*  and  that  he  was  of  unsound  mind  at  the  time  when  the  subsequent 
act  ohaj^^  against  him  was  eommitted.  conduct      in 

TOL.   VIII,  I 
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1868.  The  details  of  the  case  are  as  follows.     Nuudlal  Chowkeedar* 

FebruuT  1&  •  Wit.  No.  1.  Nundld,  Chowkeedar.     ^f^J!!^^\  ^'^   ^^  ""™f 

^"®*'*  dar.  about  seven  ghuntas  of  the 

^^??^  „      „    3,  Nundlal  Pandeh.  day  (7  A.  M.)  of  the  last  Sur- 

Baboo  "      »    4,  Nobokisto  Ohoae.  Mo-     #u/^tf^  PomaA  (80th  January, 

^''T^r  ""k!^^  ^*^'"     1857,)  when  a  woman,  whom 
tpate*8  Office.  ,       j.  j         .    i  i 

connection  he   did   not   know,   who  was 

with  it,  the  passing  the  Phanree  told  him  that  the  prisoner  Bissen  Chunder 
'^onomBxwA  Baboo  was  beating  some  one  at  his  house.  Upon  this,  he  by 
the  Maharaja  ^^^^^  ^^  Hingun,  Jemadar  (witness  No.  2,)  who  was  also  at  the 
of  Burdwan,  Phanree,  went  to  see  what  was  the  matter,  and  on  reaching  the 
the  apparent  prisoner's  house,  he  saw  him  sitting  on  the  deceased,  who  was 
motive  influ-  his  mistress,  and  in  the  act  of  striking  her  with  a  kataree, 
^M^  ^y  f^  Upon  the  witness  threatening -him,  the  prisoner  went  and  sat 
and^v^Tw-  ^^^'^  ^^  ^^®  ^^'  '^^®  witness  called  to  the  Jemadar,  who 
cial advertence  coming  to  the  spot  told  him  to  go  and  give  information  to  the 
tothetestimo- thannah,  but,  before  he  could  return  to  the  prisoner's  house 
ny  of  the  Civil  with  the  thannah  Mohurrir,  the  Deputy  Magistrate  Baboo 
^^^"^^^^h^  Poomoo  Chunder  Baneijea  had  himself  arrived  there,  and  had 
'mi^iUined  ^  commenced  making  an  investigation  into  the  case,  and  had 
that  the  pri-  hound  the  prisoner,  after  the  weapon,  with  which  the  wounds 
Boner  was  in-  had  been  inflicted,  had  been  wrested  from  him. 
•ane,held,that  The  wounded  woman  was  at  once  sent  to  the  Hospital  where 
h^    ^t^^h  ®^®  ^^  about  three  hours  afterwards,  but  before  her  death 

time  when  he'  +  Wit.  No.  4.  Nobokisto  Ghose.  J^«  "^^l^^^  \  ^^^"^L^^P^T 

camnMed  the        „      „    6,  Sheikh  Ramjan.  ^^^^     ^^^^^     ^^^    ^^^    ^^^J 

fatal  act,  that  attested.f  and  which  is  to  the 

power  ^  coil-  effect  that  the  prisoner  struck  her  the  first  blow  with  the  dao 
t^  ^^^w^  while  she  was  asleep,  and  that  on  her  waking  he  repeated  the 
amanofsound  ^1^^^»  ^^^  *^**  ^^  ^^^  ^^^^  without  her  having  given  him  any 
mind  possess-  cause  for  doing  it. 

es,  and  there-  The  prisoner  on  being  arrested  confessed  J  before  the  Deputy 
fore  acquitted  .  -^..  .,     .  ^f.  ,  , .  ,    ^,  Magistrate  that  he  had  killed 

him,  and  di- 1  Wit.  No.  4,  Noboki^  Ghoie.  thedeceased  because  she  did 

rectidhimto       ..      .»    5,  Sheikh  Eamjan.  the  deceased  because  she  did 

be  kept  in  safe  not  wish  to  remain  with  him 

custody  under  ^^7  longer,  but  to  go  to  some  one  else.  He  repeated  his  con- 
the  provisions  fessions  but  in  varied  forms,  in  two  subsequent  occasions,  in 

o^     otion  in.  ofi  iLT    T  xxr  A  one  of  whichS  he  told  the  Jail 

A        IV.     of   §  Wit.  No.  26,  Mr.  J.  W.Angus.         j^^^^     ^J.^^^^    ^^     ^^ 

that  he  had  killed  the  deceased  because  she  had  done  something 

yWit.No.22,BabooSreenathMoo.  *?v,*T7  ?'??'    -f^    """J^^ 

kerjee,     contractor  other,||  he  told  witnesses  Nos. 

of  the   Dullondah  22  and  56,  that  he  and  the 

Insane  HospitaL  deceased  had    been   drinking 

->.,,,           ,       *r  .,  together,   and  that   deceased 

»     »    '''''Jlr°'f"itta"'  bad  sat  down  ou  his  f*^.  or, 

as    tlie  witness  No.   56  ex« 
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•  Wit.  Ko.  4,  Nobokisto  Ghose. 
M       „    6,  Sheikh  Ramjan. 
^       „    Sf  Baboo  Oomachom 

Sett,  Sub-AssiBtant 

Surgeon. 


t  Wit.  Ko.  11,  Monmobinee  Bewa. 
y,      „    13,  Bunjoo  Debia  Boia- 

tomee. 
„      „    13,  Brahmo  Koomarinee. 
n      »    1^  Horroo  Bewa. 
„      „    15,  Muimoo  Beebee. 
n      „    18,  Hurree  Boy. 
M      »    19,  Nuffer  Ghoee. 


Oaso  of 

Biasuv 

cuttkdbb 

Baboo. 


presses  it,  had  placed  her  private  parts  on  his  face,  upon  which        1858. 
he  being  enraged  had  wounded  her,  but  whether  fatally  or  not  "TT  17" 

he  did  not  know.  ®  "w^y 

The  result  of  the  j?M^  mortem  examination*  shews  that  the 

head,  forehead  and  face  of  the 
deceased  were  completely 
covered  with  wounds  inflicted 
with  some  heavy  cutting  in- 
strument such  as  the  kataree 
found  on  the  spot,  and  that 
the  wounds  were  the  cause  of  death. 

It  appears  from  the  evidence  of  one  of  the  witnessesf  for  the 

prosecution,  who  have  been 
examined  as  to  the  prisoner's 
state  of  mind  prior  to  the 
committal  of  the  murder,  that 
he  was  of  sane  mind  at  the 
time  in  question,  while  others 
have  deposed  that  they  cannot 
say  whether  he  was  mad  or 
not.  Some  of  the  above  witnesses  have  deposed  that  the 
prisoner  used  to  go  by  the  name  of  the  ^  kh^a  Baboo,"  and 
that  he  used  to  be  continually  singing  and  shouting.  The 
evidence  of  most  of  these  witnesses  is  materially  descrepant  from 
that  given  by  them  in  the  Foujdary  Court  and  not  much 
weight  can  be  given  to  it,  the  witnesses  being  persons  of  a  very 
low  status. 

From  the  evidence  of  Dr.  Cantor,J  Superintendent  of  the 

Dullundah  Insane  Asylum, 
under  whose  charge  the  pri* 
Boner  remained  from  the  2l8t 
August  to  the  Ist  December, 
1857,  as  well  as  from  that  of 
two  of  the  subordinate  officers 
of  that  Establishment  (wit- 
nesses Nos.  22  and  56,)  it 
appears  that  during  the  time 
the  prisoner  remained  at  Dullundah  he  exhibited  no  symptoms 
whatever  of  insanity,  but  that  he  feigned  insanity,  and  pretended 
in  the  presence  of  Dr.  Cantor  that  he  had  lost  the  use  of  his 
legs,  and  would  only  mutter  a  few  words  to  the  effect  that  he 
was  the  Muharajah  of  Burdwan.  Dr.  Cantor  however  ascertained 
by  the  appliance  of  splints  that  the  prisoner  had  not  lost  the 
use  of  his  legs,  and  the  witnesses  Nos.  22  and  56,  have  proved 
that  the  prisoner  at  times  when  the  Medical  Officer  was  not 
present  could  walk  and  talk  just  as  well  as  any  one  else,  and 
also  that  he  confessed  in  their  presence  to  having  wounded  the 
deceased. 

I  2 


t  Wit.  No.  21,  Dr.  Theodore  Cantor, 
Superintendent  of 
the  Dullundah  Na- 
tire  Insane  Aajhim. 
„  „  22,  Baboo  Sreenat  Moo* 
keijea,  contraetor 
of  ditto. 
„  „  56,  Muthoonnohun,Naib 
Jemadar  of  ditto. 
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February  18. 
Caae  of 

BlBSUX 

Chunder 
Baboo. 


•  Wit.  No.  24,  Boidonath  Baboo. 
^,      ^    29,  Baladeen  Jemadar. 
„      „    81,  Neamut  Baboo. 
„      „    84,  Dhunna  Bewa. 
M      „    68»  Mtineelal  Muree. 


The  defence  set  up  ie,  thai  the  prisoner  was  insane  when  he 

committed  the  crime  charged. 
In  support*  of  it,  the  son  of 
the  prisoner,6oidonath  Baboo, 
(witness  No.  24,)  has  deposed 
that  his  father  has  been  of 
unsound  mind  for  the  hist 
three  years,  and  that  in  the  month  of  Bhadun  1268,  (August 
1 856,)  on  his  (witnese)  going  to  him  to  ask  him  to  take  some 
food,  he  having  heen  fasting  for  four  days  previously,  he  ahused 
liim  for  not  treating  him  with  proper  respect  as  the  Muharajah 
of  Burdwan  and  pushed  him  into  a  wel^  and  nearly  drowned 
him,  and  threw  a  stone  at  him  while  he  was  in  the  well,  he, 
witness,  being  rescued  with  great  difficulty  hy  the  neighbours. 
This  evidence  is  supported  hy  that  of  Baladeen  Jemadar,  wit- 
ness No.  29,  who  is  in  the  emplov  of  the  father-in-law  of  wit- 
ness No.  24,  hut  no  intimation  of  the  occurrence  was  made  to 
the  Magistrate  or  to  the  Police,  and  no  proper  steps  were  taken 
to  secure  the  prisoner's  future  safe  custody.  The  witness 
No.  24,  further  states  that  his  father  was  in  the  habit  of  imi- 
tating the  voice  of  drums,  dogs,  oocks  and  jackals,  and  that  on 
one  occasion  he  petitioned  the  Magistrate  to  the  effect,  that 
witness  and  his  father-in-law  owed  him  three  to  three  and  half 
lacs  of  rupees.  Witness  No.  81,  Neamut  Bahoo  deposes  that 
the  prisoner  was  in  the  hahit  of  making  noises,  like  cocks,  calling 
out  jEo  £a,  dancing  naked,  &o.  and  that  he  was  not  in  his  proper 
senses  for  ahout  two  and  half  years  prior  to  the  murder* 
Witness  No.  84,  Dhunna  Bewa  deposes  to  his  having  become 
dqft  about  two  years  ago,  and  to  having  before  that  been  in  a 
good  state  of  health.  Witness  No.  58,  Muneelal  Misree,  a  native 
doctor  or  Sakeem^  deposes  to  having  attended  the  prisoner  for 
four  months  from  Asein  1268,  and  to  having  given  him  medi- 
cine and  rubbed  some  ointment  on  his  head,  and  that  he  waa 
then  in  a  kh4»pa  or  mad  state,  though  he  was  at  times  sensible. 
Witnesses  Nos.  57  and  59,  depose  to  their  having  conducted 
two  separate  investigations,  the  former  in  the  month  of  Novem- 
ber, 1856,  and  the  latter  in  the  month  of  January,  1857, 
regarding  claims  advanced  by  the  prisoner,  and  to  their  having 
respectively  reported  to  the  Darogah  that  the  prisoner  was  noi 
in  his  right  senses ;  and  it  appears  from  an  order  passed  by  the 
Deputy  Magistrate  on  a  petition  presented  to  him  on  the  part 
of  the  prisoner  in  the  month  of  January,  1857,  that  the  Deputy 
Magistrate  sent  it  in  to  the  Magistrate  vrith  a  remark  that  tb^ 
petitioner  was  '*  oonmad*^  (  ^V(m  )  or  a  perfect  mad  man. 

Dr.  Williams,  Civil  Assistant  Surgeon  of  Burdwan,  witness 

No.  25,t  under  whose  observa- 
tion the  prisoner  was  placed 
from   the  20th   May  to   the 


t  Wit.  No.  26,  Dr.  H.  P.  WilliainB, 
0.  A.  Surgeon. 
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ilai  AugUBl  Iwt,  has  given  it  as  his  opinion  that  the  prisoner       1868. 

was  not  in  a  sound  state  of  mind  during  the  period  in  question,  -. . 

and  sinoe  his  return  from  Dullundah  Insane  Asylum  he  oon*     LT^**^  ^ 

siders  him  to  be  much  in  the  same  state  of  mind  as  before  he      ^^  of 

went  there.    Dr.  WiUiams  is  further  of  opinion,  from  a  pemsal    /w^J^L 

of  the  evidence  and  from  hearing  some  of  the  witnesses  ex*      Baboqw 

amined  in  his  presence,  that  the  prisoner  was  not  of  sound  mind 

wlien  committing  the  murder.     He  cannot,  however,  depose  to 

the  exact  phase  of  insanity,  or  as  to  whether  it  was  such  as 

to  render  the  prisoner  insensible  that  he  was  doing  a  wrong  act 

when  committing  the  crime.     The  particular  symptoms  of  the 

prisoner's  unsoundness  of  mind  which  Dr.  Williams  has  deposed 

to  as  having  oome  under  his  personal  observation  are,  that  he 

was  always  exceedingly  taciturn,  that  he  stated  himself  to  be 

the  Maharajah  ofBiirdwan,  and  did  not  appear  to  take  any 

notice  of  his  caste.    Also  that  his  general  bearing  was  that  of  a 

person  of  aoaound  mind.   Dr.  Williams  also  founded  his  opinion 

partly  on  the  reports  of  his  subordinates,  but  none  of  those 

individuals  have  been  called  for  as  witnesses  on  the  part  of  the 

.«T..  ^    «^  ^-.    »  «r  .  prisoner  excepting    the    late 

•Wit.No.26,Mr^j;W^^gui,        J^^^    ^^     ^^^    ^j^^^ 

g^  No.  26,*  whose  evidence  tends 

entirely  to  overthrow  the  plea 
of  insanity  which  has  been  set  up.  Mr.  Angus  has  deposed  to 
the  prisoner  having  been  very  much  excited  when  first  brought 
to  the  jail,  and  to  his  having,  ou  a  subsequent  occasion,  been  very 
violent.  On  the  other  hand  he  has  deposed  to  hb  having  been 
particular  about  bis  caste,  and  to  his  having  been  in  the  habit 
of  freely  conversing  with  him  until  he  was  first  sent  up  to  the 
Sessions  Court  for  trial  in  the  month  of  March  last,  since  when 
he  left  off*  speaking  to  him.  This  witness  also  deposes  to  the 
prisoner  having  confessed  to  him  that  he  had  committed  the 
murder. 

Of  the  remaining  witnesses,  who  had  been  cited  for  the 
defence,  one  of  the  number,  the  prisoner's  eldest  son  (witness  No. 
28,)  was  not  in  attendance,  and  the  Counsel  for  the  defence  de- 
clined exaoaining  the  others. 

Two  of  the  Jury  (Baboo  Brijnath  Chowdry  and  Bakhaldas 
Sircar)  acquit  the  prisoner  of  the  crime  charged,  on  the  ground 
of  insanity.  The  third  juror,  Moonshee  Zabadaily  convicts  him 
of  wilful  murder. 

I  am  unable  to  concur  with  the  majority  of  the  Jury  in  their 
verdict  of  acquittal.  I  do  not  think  any  reliance  can  be  placed 
on  the  evidence  of  the  witnesses  Nos.  24  and  29,  regarding  the 
prisoner  having  pushed  the  first  named  witness  into  the  well, 
and  the  evidence  which  has  been  adduced  of  his  having  previous 
to  the  commission  of  the  crime,  been  in  the  habit  of  singing 
and  shouting,  dancing  naked,  and  imitating  the  noises  of  dogs. 
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1858.       jackals,  cocks,  &o,  has  not  been  corroborated  by  the  evidence 

"7 TT"  adduced  as  to  his  subsequent  behaviour  while  in  jail.      The 

February  18.  ^vi^jence  of  the  witnesses  Nos.  67  and  69,  and  the  oi^er  passed 
Case  of  by  the  Deputy  Magistrate  on  the  prisoner's  petition  which  was 
Ch^dxr  pj^sented  to  him  a  few  days  before  the  murder  occurred  would 
BABoa  certainly  tend  to  show  that  the  prisoner  was  at  that  time  more 
or  less  in  an  unhealthy  state  of  mind,  but  it  is  clear  from  the 
evidence  of  witness  No.  26,  (Mr.  An^us,  the  Jail  Darogah)  that 
the  prisoner  was  in  full  possession  of  his  senses  from  the  date 
when  he  was  brought  to  jail  (30th  January,  1867,)  up  to  the 
date  of  his  being  Rrst  brought  before  the  Sessions  Court  for 
trial  (31st  March,  1857,)  and  it  is  equally  clear  from  the  evi- 
dence of  witnesses  Nos.  21,  22  and  66,  that  the  prisoner  was 
not  insane,  but  that  he  was  feigning  insanity  while  in  the 
Dullundah  Insane  Asylum  from  the  2l8t  August  to  1st  Decem- 
ber, 1867.  During  part  of  the  intervening  time  between  the 
81st  March  and  2l8t  August,  (that  is  to  say,  from  20th  May 
to  21st  August)  there  is  the  evidence  of  Doctor  WilUams  to 
show  that  the  prisoner  was  not  in  a  healthy  state  of  mind,  but 
on  a  full  consideration  of  the  evidence  of  the  witnesses  Nos.  26, 
21,  22  and  66, 1  can  arrive  at  no  other  conclusion  than  that  the 
prisoner  must  have  been  feigning  insanity  to  a  greater  or  less 
extent  during  the  period  that  he  was  under  Dr.  Willams' 
observation.  Taking  Dr.  Williams'  evidence  into  due  consider- 
ation, in  conjunction  with  that  which  has  been  adduced  for  the 
defence  to  support  the  plea  of  insanity,  I  am  of  opinion  that  it 
has  not  been  proved  that  the  prisoner  was  in  such  an  unhealthy 
state  of  mind  as  to  render  him  insensible  that  he  was  doing  an 
act  forbidden  bv  the  law  of  the  land  when  committing  the 
murder.  I  would  convict  the  prisoner  of  wilful  murder.  There 
is  no  apparent  cause  for  the  committal  of  the  deed,  and  it  is  not 
shewn  that  there  was  any  previous  quarrel  or  enmity  between 
the  prisoner  and  the  deceased.  Indeed  the  latter  had  been 
living  with  the  prisoner  for  the  last  two  years  as  his  mistress. 
Moreover  the  murder  was  committed  at  an  hour  of  the  day 
(7  A.  ic.)  in  a  house  situated  on  a  public  thoroughfare,  and 
under  such  circumstances  generally,  as  would  have  rendered 
concealment  of  the  crime  next  to  an  impossibility,  I  am 
strongly  inclined  to  believe,  therefore,  that  the  murder  was 
made  not  a  premeditated  one,  and  being  of  that  opinion,  1  think 
that  the  prisoner  should  not  be  sentenced  capitally,  but  be 
transported  for  life. 

Bemarks  hi/  the  Nizamut  AdatoltU. — (Present:  Mr.  D.  1. 
Money.)  The  circumstances  of  thb  case  have  been  fully  detailed 
by  the  Sessions  Judge. 

There  is  no  doubt  whatever,  so  clear  and  consistent  is  the 
evidence,  that  the  prisoner  committed  the  act  with  which   he  is 


CASES  IN  THE  NIZAMUT  ADAWLUT.  68 

changed,  but  I  have  very  great  doubt  whether  he  was  of  sane        1B58. 
mind  when  he  committed  it.  "ZT         TT 

He  has  been  defended  by  Mr.  Norris  upon  the  ground  of    ®  ™"^     ' 
insanity.  .         .      '.  b"*  ''^ 

In  coming  to  a  conclusion  upon  this  point,  it  would  not  be  chuSSbb 
safe  to  place  too  much  reliance  upon  the  evidence  of  the  native  Baboo. 
witnesses,  who  were  examined  on  the  trial,  regarding  the  state 
of  the  prisoner's  mind,  although  it  would  appear  from  their 
statements  that  he  went  by  the  name  of  "  the  mad  Baboo,"  and 
was  at  times  very  strange  in  his  conduct,  that  he  considered 
himself  the  Maharajah  of  Burdwan,  and  on  one  occasion  pushed 
his  son  into  a. well  for  not  treating  him  as  such  with  sufficient 
respect,  and  on  another  lodged  a  complaint  as  Maharajah,  in 
which  he  stated,  that  his  son  accompanied  with  several  others 
attacked  his  house,  and  robbed  him  of  three  and  half  lacs  of 
jewels,  &e.  whereas  upon  enquiry  it  was  ascertained,  that  the 
whole  of  his  property  amounted  only  to  10  Bs.  It  is  on  the  record 
that  when  this  plaint  was  preferred  on  the  22nd  Jauuary,  1857, 
only  eight  days  before  the  murder,  the  Deputy  Magistrate 
wrote  on  the  back,  that  as  the  petitioner  was  **  stark  mad*'  the 
petition  was  to  be  sent  to  the  Magistrate  for  such  orders  as 
he  might  think  proper  to  pass.  I  do  not  lay  much  stress  on  the 
lact  of  the  son  giving  no  intimation  to  the  Magistrate  or  the 
Police  of  his  father's  conduct  to  him,  as  he  would  naturally  be 
averse  to  expose  it. 

Then  there  is  the  testimony  of  the  native  Doctor  who 
attended  him  for  some  months. 

But  the  doubt  which  all  these  facts  and  all  this  evidence 
create  is  increased  tenfold  by  Dr.  Williams'  testimony,  and  that 
doubt  is  not  removed  by  the  subsequent  testimony  of  Dr. 
Cantor.  The  evidence  of  these  two  gentlemen  is  of  the  greatest 
importance. 

Dr.  Cantor  states, ''  I  have  been  close  upon  two  years  Super* 
intendent  of  the  European  Insane  Hospital  at  Bhowanipore, 
and  of  the  Native  Insane  Hospital  at  Dullundah.  The  prisoner 
at  the  bar  was  sent  to  me  for  treatment  to  the  latter  Asylum 
on  the  21st  Augxist  last,  and  he  was  discharged  therefrom  on  or 
about  the  1st  December  (instant).  From  the  date  of  his 
admiasion  to  the  date  of  his  discharge  the  prisoner  Bisun- 
ch  under  Baboo,  has  shewn  no  symptoms  of  insanity  but  a  strong 
determination  to  feign  insanity.  Throughout,  he  pretended  to 
have  lost  the  use  of  his  legs,  and  that  he  could  neither  stand 
nor  walk.  Having  satisfied  myself  that  there  was  nothing  the 
matter  with  the  legs,  my  judgment  was  further  corroborated  by 
appliances,  and  by  making  him  walk  and  run,  when  compelled 
by  two  servants  of  the  Hospital.  In  my  presence  he  generally 
continued  obstinately  silent,  but,  when  he  was  compelled  to 
exercise  his  legs^  he  would  suddenly  abuse  the  servants  and 
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'^rr ~  a  day  during  the  period  that  he  was  in  the  Asylum  ;  hut  heing 

raary   o.  n^gp^^ed,  I  kept  him  under  continual  surveillance ;  and  it  was 

.^^^  ^      the  duty  of  my  suhordinates  to  report  to  me  what  the  prisoner 

touspBB     ^^^'  *^     ^^^^'^^  reports  further  confirmed  my  opinion  that  he 

Baboo.      ^^  ^^^  ^^  unsound  mind  during  his  detention  for  ohservation 

in  the  Asylum  at  DuUundah,  I  know  nothing  of  the  man's 

previous  state  of  mind,  hefore  he  was  sent  to  the  Asylum,  no 

report  regarding  him  having  reached  me ;  and  I  have  therefore 

studiously  desOTihed  only   what  came  under  my  observation 

during  the  period  of  his  detention  in  the  Asylum,  viz.  between 

the  21st  August  and  the  beginning  of  December. 

Q. — Did  you  see  him  on  the  first  day  of  his  arrival  and  in 
what  state  was  he  then  P 

A. — I  am  not  prepared  to  answer  whether  I  really  saw  him 
on  the  first  day  of  his  arrival.  It  would  depend  on  whether  he 
arrived  in  the  morning  or  in  the  evening.  My  impression  is 
that  I  did  see  him  the  first  day.  On  that  day,  I  could  not 
form  any  opinion  as  to  the  state  of  his  mind.  He  was  admitted 
for  observation  and  I  expected  that  he  was  labouring  under 
insanity,  till  protracted  observation  convinced  me  that  he  was 
not. 

Q. — ^What,  in  your  opinion,  are  the  principal  characteristics  of 
insanity,  mental  and  physical  9 

A. — Your  question  is  so  vastly  comprehensive  that  it  would 
take  me  a  very  long  time  to  answer  it,  and  it  would  require  a 
very  much  larger  acquaintance  with  the  subject  than,  1  faiicy, 
the  Counsel  for  the  defence  possesses  of  it,  to  enable  him  to 
understand  my  answer  when  given.  The  question  implies  of 
the  nicest  points  Psychology,  Pathology,  and  other  branches  of 
science. 

Q. — Be  so  good  as  to  give  the  ground  for  your  having  formed 
the  opinion  that  the  prisoner  is  not  of  unsound  mind  ? 

A, — ^They  were  formed  partly  from  my  own  observation,  and 
partly  from  that  of  servants  of  the  Asylum,  whose  business  it 
was  most  narrowly  to  watch  him.  These  details,  which  were 
reported  to  me,  have  already  been  embodied  in  mv  letter*  to  the 
Magistrate  of  the  24-Pergunnahs  which  is  before  the  Court, 
and  my  subordinates,  who  watched  the  prisoner,  have  already 
attended  the  Court,  and  have  given  their  depositions. 

Q. — Will  you  state  some  details  of  the  conversation,  alluded 
to  in  the  latter  part  of  the  4th  para,  of  your  letter,  where  he 
muttered  a  few  words  to  the  effect  that  he  was  the  Rajah  of 
Burdwan  P 

A. — I  heard  him  mutter  a  few  words  in  Hindoostanee,  and 
on  asking  my  subordinates  what  he  said,  they  replied  that  he 
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stated  himself  to  be  the  Bajah  of  Burdwan,  but  of  this  I  have        1858< 
bub  a  very  imperfect  impression. 
"  Q. — Can  you  say  whether  the  prisoner  is  still  insane  ? 
"  A. — I  cannot  depose   on  the   subject,   merely   from  seeing 
hira  for  a  short  time  in  Court  to-day.     All  I  can  depose  to  is 
that  while  under  my  observation  from  the  2l8t  August  to  the 
1st  December,  1857,   he  was  throughout  in  a  sane   state  of 
mind." 

Dr.  Williams'  statement,  when  examined,  is  as  follows : — 

"In  the  month  of  May  last  the  prisoner  Bissun  Chunder 
Baboo  was  placed  under  my  observation,  and  he  was  for  a  con- 
siderable time  in  the  Hospital,  during  which  period  I  carefully 
observed  him  during  my  daily  visits.  T  also  made  several 
enquiries  from  the  native  Doctors  and  attendants  as  to  his 
general  habits,  &c.  He  was  discharged  from  the  Hospital  to 
the  jail  where  I  was  in  the  habit  of  frequently  seeing  him. 
The  conclusions  which  I  drew  from  the  above  observations  were, 
that  the  prisoner  was  not  of  sound  mind.  ; 

"  Q. — What  grounds  had  you  for  drawing  the  above  conclu* 
sionsp 

**  A  — From  his  general  bearing  on  all  occasions  on  which  I  saw 
him,  and  from  tli3  reports  made  to  me  regarding  his  conduct 
during  my  absence. 

"  Q  — What  particular  symptoms  of  unsoundness  of  mind  did 
he  exhibit  P 

"  A, — He  was  always  exceedingly  taciturn.  He  stated  in 
Hindoostanee  that  he  was  the  Maharajah  of  Burdwan,  and  at 
the  same  time  did  not  appear  to  take  any  notice  of  his  caste. 
I  was  also  informed  by  the  native  Doctor  that  he  sometimes 
was  in  the  habit  of  drinking  the  water  which  be  used  on  the 
occasion  of  washing  himself  after  defecation.  He  could  never 
be  induced  to  give  any  reply  to  my  questions,  and  in  order  to 
compel  him  to  do  so,  I  threatened  him  with  the  application  of 
blisters  if  he  would  not  inform  me  whether  his  head  ached  or 
not.  On  applying  or  attempting  to  apply  a  liquid  blister,  he 
became  much  infuriated,  and  endeavoured  to  strike  the  attend- 
ants. 

"  Q, — How  long  did  he  remain  under  your  observation  ? 

"  A. — Up  to  the  period  of  his  transmission  to  Alipore  in  the 
month  of  August  last. 

"  Q. — Did  you  write  to  the  Magistrate  on  the  10th  June  last, 
giving  your  opinion  of  the  prisoner's  then  state  of  health  ? 

"  A. — Yes,  I  was  then  of  opinion  that  he  was  of  unsound 
mind. 

**  Q. — Have  you,  since  the  prisoner's  transmission  to  Alipore, 
and  his  return  therefrom,  had  any  reason  to  change  the  above 
opinion  ? 
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"  A, — Since  the  prisoner's  return  I  have  seen  him  several  times 
jTebruarvTs"  *"^  ^®  appears  to  me  to  be  in  much  the  same  state  as  before  he 
'  went  with  the  exception  of  being  reduced. 

"  Q. — Are  you  still  of  opinion  that  the  prisoner  is  of  insane 
mind? 

'*  A. — From  his  antecedents,  and  the  evidence  of  the  witnesses 
in  Court,  as  well  as  the  open  manner  in  which  the  murder 
appears  to  have  been  committed,  coupled  with  my  observations 
of  him  since  fin»t  seeing  him,  I  am  of  opinion  that  the  prisoner 
is  not  of  sound  mind. 

"  Q» — From  a  perusal  of  the  evidence,  and  from  hearing  that  of 
other  witnesses  who  have  been  examined  in  your  presence,  can 
you  form  any  opinion  as  to  what  was  the  prisoner's  state  of 
mind  at  the  time  of  his  committing  the  murder  ? 

"  A. — I  am  strongly  inclined  to  believe  that  at  the  time  of  the 
committal  of  the  murder  the  prisoner  was  not  of  sound  mind  ? 

*'  Q. — Is  it  possible  that  he  may  have  recovered  his  reason 
after  going  to  Alipore  P 

''  A, — It  is  difficult  for  me  to  state  to  what  amount  he  might 
have  recovered  his  reason. 

"  Q  — Did  you  prescribe  for  the  prisoner,  or  give  him  any 
medicine  while  he  was  in  Hospital  p 

"  A, — With  the  exception  of  the  application  of  blisters  I  did 
not  give  him  any  medicine  more  than  on  two  or  three  occasions 
at  most,  but  on  this  point  I  am  not  quite  positive. 
.  *'  Q. — Did  the  prisoner  make  any  noises  of  dogs,  jackals,  cocks 
&o.  while  under  your  observation  P 

*•  A, — No,  not  in  my  presence,  or  to  my  knowledge. 

"  Q. — From  what  you  have  lieard  of  the  evidence,  do  you  think 
that  the  prisoner  was  of  such  an  uNBound  state  of  mind,  when 
committing  the  murder,  as  to  render  him  insensible  that  he  was 
doing  a  wrong  act  P 

"^. — I  cannot  depose  to  the  exact  plea»  of  insanity,  but  I  am 
of  opinion  that  the  prisoner's  mind  was  then  not  in  a  healthy 
state ;  keeping  his  antecedents  in  view  as  well  as  the  evidence 
of  the  witnesses,  coupled  with  my  after  observations. 

"  Q. — At  the  time  the  prisoner  was  under  your  observation  was 
his  madness  of  such  a  description  as  to  make  him  insensible  of 
what  was  going  on  around  him  P 

•*  A. — I  cannot  positively  speak  as  to  the  above." 

These  conflicting  opinions  render  it  difficult  for  the  Court 
to  come  to  a  conclusion  regarding  the  sanity  of  the  prisoner, 
and  whether  he  was  responsible  for  the  act  he  committed. 

A  man  might  be  suffering  from  monomania,  and  yet  be  per- 
fectly conscious  that  at  the  time  of  his  committing  an  offence 
he  was  guilty  of  a  criminal  act,  that  is  to  say,  the  defendant 
might  consider  himself  the  Maharajah  of  Burdwan,  and  jet 
know  that  it  was  criminal  to  cut  the  throat  of  his  paramour,  or 
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he  might  be  mad  at  the  time  of  committing  the  murder,  and        ld58. 

yet  recover  his  sanity  by  the  confinement  of  a  jail,  by  regular — 

diet,  from  the  absence  of  stimulants,  or  any  thing  to  excite  the  February  18. 
passions.  The  only  manner  in  which  the  discrepancy  in  the 
medical  evidence  can  be  accounted  for  is,  that  the  madness  in 
the  psychological  scheme  of  one  Doctor  is  different  from  that 
of  another.  The  obstinate  silence  maintained  in  the  presence  of 
Dr.  Cantor  is  not  to  be  taken  as  an  evidence  of  the  prisoner's 
sanity.  The  prisoner,  who  could  consider  himself  as  the  Maha- 
rajah of  Burdwan,  might  consider  Dr.  Cantor  as  something 
more  or  less  than  his  identity,  and  refuse  to  s(>eak  to  liim. 
The  evidence  before  the  commission  of  the  act  is  much  more 
important  than  that  taken  after.  As  to  the  splint  test,  it  does 
not  appear  from  Dr.  Cantor's  evidence  in  what  mode  it  was 
applied,  nor  the  result.  The  details  of  such  a  test  should  have 
been  given  in  extenso^  as  the  conchisious  drawn  from  them  by 
one  person  might  very  fairly  differ  from  those  drawn  by  another. 
The  fact  that  the  prisoner  was  made  to  walk  is  no  proof,  if 
monomania  on  that  point  existed,  that  he  knew  or  thought  that 
he  could  do  so.  It  does  not,  however,  appear  from  the  evidence 
of  the  contractor  and  Naib  of  the  Insane  Hospital  that  the 
prisoner  pretended,  as  Dr.  Cantor  states,  to  have  lost  the  use 
of  his  legs.  They  both  state  that  the  prisoner  when  questioned 
upon  this  point  answered,  that  he  never  stood  before  the  Judge 
or  Magistrate,  and  the  latter  witness  gives  an  explanation, 
which  should  have  been  given  by  Dr.  Cantor,  of  tlie  mode  in 
which  the  splint  test  was  applied.  He  states  as  follows: 
^Because  the  prisoner  never  stood  before  the  Doctor,  wooden 
fetters  were  put  to  his  feet,  and,  as  long  as  he  was  put  in  fetters, 
so  long  he  would  remain  standing  before  the  Doctor,  but  as 
soon  as  the  fetters  were  removed  he  would  sit  down  again  ;  after 
the  departure  of  the  Doctor  he  would  retire  to  the  room,  and 
there  take  his  seat ;  two  persons  having  held  him  fast  on  two 
sides  used  to  make  him  stand  before  the  Doctor,  when  his  legs 
were  put  in  stocks.  After  they  were  removed  the  prisoner  used 
to  sit  down  immediately." 

When  pressed  for  an  explanation  of  the  grounds  on  which  he 
formed  an  opinion,  that  the  prisoner  was  feigning  madness,  it 
was  not  competent  to  Dr.  Cantor,  as  a  witness,  to  refuse  to  give 
the  grounds,  because  the  Defendant's  Counsel  was  not  learned 
enough  to  understand  him.  The  prisoner's  life  depended  on 
the  evidence,  and,  though  his  Counsel  might  not  be  able  to  under- 
stand the  learned  Doctor's  remarks  regarding  his  psychologicaj 
researches,  still  they  might  have  been  understood  by  the  Judge, 
and  if  a  doubt  should  have  existed  in  the  Judge's  mind,  there 
were  other  medical  authorities  available,  to  whom  any  impor- 
tant point  might  have  been  submitted.  The  stake  was  too 
serious  to  pass  by  in  such  a  manner,  and  the  point  mooted  by 
K  2 
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the  Judge  should  have  been  insisted  upon,  more  especially  when 
there  was  such  difference  in  the  medical  testimony. 

Mr.  Norris  has  called  the  attention  of  the  Court  to  the 
circumstances  attending  the  commission  of  the  act,  as  consistent 
with  the  prisoner's  previous  irrational  conduct,  and  showing 
that  he  was  not  of  sound  mind  at  the  time.  There  was  cer- 
tainly no  premeditation.  No  real  provocation.  No  apparent 
motive.  No  attempt  at  concealment,  or  to  remove  the  slightest 
indication  of  his  guilt.  But  all  this  is  quite  consistent  with 
sanity  of  mind.  Murderous  assaults  of  a  similar  character  have 
been  frequently  committed  under  such  circumstances  They 
become  of  great  weight  and  have  an  important  bearing  upon  the 
subject,  when  there  is  other  evidence,  as  in  this  case,  to  lead 
to  the  conclusion,  that  the  prisoner  was  not  in  his  proper  mind 
when  the  act  was  committed. 

Mr.  Norris  has  referred  to  the  usual  medical  tests  in  such 
cases,  which  are  analysed  by  Taylor  in  his  work  on  Medical 
Jurisprudence,  page  855,  5th  Edition,  viz.  absence  of  motive,  im- 
mediate confession,  and  having  no  accomplices,  and  argued  that 
these  criteria,  taken  in  connection  with  the  evidence  on  the 
record,  sufficiently  prove  that  the  prisoner  was  not  of  sane 
mind  when  he  committed  the  act. 

These  tests,  as  Dr.  Taylor  most  ably  and  clearly  shows,  are 
uncertain  and  not  to  be  depended  upon.  He  sums  up,  that 
there  are  no  certain  legal  or  medical  rules  whereby  homicidal 
mania  can  be  detected,  and  that  each  case  must  be  determined  by 
the  circumstances  attending  it.  He  adds,  however,  that,  ^'  the 
true  test  for  irresponsibility  in  these  ambiguous  cases  appears 
to  be,  whether  the  individual,  at  the  time  of  the  commission  of 
the  crime,  had  or  had  not  a  sufficient  power  of  controul  to 
govern  his  actions.** 

Looking  at  the  act  of  the  prisoner  by  this  test,  taking  his 
antecedent  and  subsequent  conduct  in  connection  with  it,  the 
monomania  that  he  was  the  Maharajah  of  Burdwan,  which  ap- 
pears to  have  clung  to  his  mind  like  the  skin  to  his  body,  the 
motive  which  he  himself  ascribes,  which  was  influenced  evi- 
dently by  the  monomania,  viz.  that  the  woman  had  sat  upon  hb 
face,  and  so  disgraced  him,  and  with  especial  advertence  to  the 
evidence  of  Dr.  Willams,  who  has  adhered  throughout  to  the 
opinion  that  the  prisoner  is  insane,  I  can  come  to  no  other  con- 
elusion  than  that  he  had  not,  at  the  time  when  he  com- 
mitted the  fatal  act,  that  power  of  controul  over  his  actions, 
which  a  man  of  sound  mind  possesses,  and  I  therefore  acquit 
him  of  the  crime,  and  direct  that  the  Sessions  Judge  report  the 
case  for  the  information  of  the  Government  and  keep  the  pri- 
soner, under  the  provisions  of  Section  3,  Act  IV.  of  1849,  in 
safe  custody,  until  the  pleasure  of  the  Government  be  known. 


East  Bard- 
wan. 

1858. 


CASES  IN  THE  NIZAMUT  ADAWLUT.  69 

Present  : 
D.  I.  MONEY,  Esq.,  Officiating  Judge. 

JAMES  L.  ANLEY 

versus 
KALLIKOOMAR  DOSS. 

Crihb   Chabgsb. — Ist  count,   embezzlement  between   the _^ 

month    of  November    1856    and    18th  September   1857    of  Febmaiy  J 9. 
Bs.  2,507-0-7,  the  property  of  the  East  India  Kailway  Com-       ^        . 
pany  and  appropriating  the  same  to  his  own  use,  the  prisoner  Kaixikoomab 
being  employed  at  the  time  as  an  accountant  by  the  aibresaid        Doss. 
Company,  and  the  money  being  in  his  custody  by  virtue  of  his 
holding  the  above  situation  ;  2nd  count,  theft  of  Rs.  2,507-0-7,  Appeal  rejeot- 
the   property   of  the  East  India  Railway  Company,  the  prisoner  e<f.  Held,  that 
being  employed  at  the  time  as  an  accountant  by  the  aforesaid  *lt"0"g"  ^l^ere 
East  India  Railway  Company.     Perpetrated  between  Novem-  f^  sygtem  of 
ber  1856  and  18th  September,  1857.  aocounta   and 

Cbimb  Established. — Thefl.  checks  in  the 

Committing  Officer.— Mr.   H.   B.   Lawford,   Magistrate  oi^^^^^^^} 
East^Burdwan.  S^th^^ri. 

Tried  before  Mr.  H.  M.  Reid,  Officiating  Sessions  Judge  of  eonw's  oox^ 
East-Burdwan,  on  the  1 7th  December,  1857.  troal,  this  was 

Remarks  by  the  OJUdating  Sessions  Judge, — The  prisoner  no  ^poimd  of 
pleaded  "  not  guilty''     From  the  evidence  for  the  prosecution  it  j^tification  or 
appears  that  the  prisoner  was  the  accountant  and  Head  Writer  ^^*^^*  g^f. 
of  the   Railway  Engineer's  Office  at   Burdwan,   and  in   that  ficient  evi- 
capacity  he  kept  the   cash  book  and  the  key  of  the  treasure-  dence  to  proye 
chest,  and   tliat  all   disbursements   were  made  through  him.  that  the   pii- 
That  on  the  13th   or  14th  of  September   last,  the   prosecutor's  *oner    had 
attention  having  been   attracted  by  two  alterations  which  were  c^h^  Box,  and 
apparent  in   No.  921   and   938,  of  a   balance-sheet   of  Indent  ^^^^^  ^he  Cash 
(document  No.  28,  which   is   filed  in  the  case)  he  was  led  to  Book,    and 
make  further  enquiries,  the  remarks  of  which  shewed  that  sever-  there   was  a 
al  original  biDs,  duplicate  bills,  duplicates  of  cheques,  and  other  strong  pre- 
office  accounts  had   been  so  altered   as  to   make  it   appear  that  f^r*?',^^  ^  . 
much  larger  sums  had  been  disbursed,  and   that  there  was  con-  ^ri^s  in   the* 
sequently  a  much  smaller  amount  of  cash  in  hand,  then  ought  Cash  Book 
in  reality  to  have  been  the  case.     On  ascertaining  these  circum-  were  effected 
stances,  the  prosecutor  Mr.  Anley,  after  having  asked  the  prison-  ^y  ^™»  ^. 
er  to  account  for  the  manner  in  which  the  alterations  and  era-  J^^  inorder 
sures  had  occurred,  and  having  been   informed  by  him  in  reply  tocoverappro- 
that  he  knew  nothing  at  all  about  them,  proceeded  on  the  17th  priations  of 
September  to  count   the  contents   of  the  cash   box   which  he  money  in  the 
found  to  amount  to  Rupees  7,235-1 11  for  which  sum  he  gave  ^^^  ^^^' 
the  prisoner   an   acknowledgment,   the  prisoner  giving  him  a 
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1858.        duplicate  thereof  under  his  own  signature  on  striking  a  balance, 

"I^r         TT  Mr.  Anley  at  first  found,  on  a  rough  estimate,  that  there  was 

e  ruary   ».  ^  ^q^qIq^qj  of  about  Rupees   2,800,  but,  on  more   detailed  in- 

Case  of       vestigation  he  arrived  at  the  conclusion,  that  the  sum  actually 

DwB^^^^  missing  was  less,  viz  the  amount  stated  in  the  indictment, 
Rupees  2,607-0-7.  The  usual  mode  of  paying  out  money  in 
the  Railway  office  was  as  follows.  On  a  bill  for  work  done  be- 
ing sent  in  by  an  Inspector,  Mr.  Anley  after  examining  the 
rates  at  which  the  different  included  items  were  charged  for, 
and  ascertaining  that  they  were  correct  attached  his  initials  to 
the  bill  which  was  thereupon  sent  into  the  office  in  order  that  the 
calculations  might  be  duly  checked,  and,  on  this  being  done,  it 
was  the  duty  of  the  prisoner  to  prepare  and  present  for  Mr. 
Anley's  signature  a  pay  order  for  the  amount.  A  duplicate  of 
the  pay  order  was  kept  unsigned  in  the  office  (in  the  same  man- 
ner as  duplicate  cheques  are  kept  in  a  cheque  book,)  the  origin- 
al pay  order,  and  a  copy  of  the  bill  being  sent  to  the  Inspector, 
who  signed  the  former  on  the  back  as  a  receipt  for  the  money, 
the  Inspector  then  either  receiving  the  money  himself  or  draw- 
ing out  pay  orders  in  favour  of  the  parties  to  whom  the  com- 
ponent items  shewn  in  the  bill  were  due,  and  forwarding  them 
together  with  the  receipted  pay  order  and  the  copy  of  the  bill 
to  Mr.  Anley 's  office  who,  upon  that,  caused  the  money  to  be 
paid,  the  duplicate  of  the  bill  being  retained  as  a  voucher  in  Mr. 
Anley*s  office,  and  the  original  thereof  being  sent  to  the  Rail- 
way Company's  office  in  Calcutta. 

It  appears  from  the   evi- 
•  Wit.  No.  1,  Wiur  Ghose.  ^ence*  and   the  exhibits  filed 

"      '*    I*  Qf^w.t  i"  the  nuthee  that  on  several 

„       „     3,  Starbrook.  .           t    xi     .»             •    •      i 

„     „    4,  TakoordoyuL  occasions   both   the    original 

„     „    5,  >ionaollah.  bills,  as  well  as  their  duplicates 

„      „    6,  Sodut  Sheik.  had  been  tampered  with,  larger 

„      „    7,  Mobaruk  Sheik.  amounts  beinir  shewn  in  them 

^^      „    8,Kuseemoodi  Chup-  ^    expended     on     particular 

prassee.     ^^    ^^  MadupdoBs    Chup-  i<^™8»  ^^^n  the  entries  in  the 

prassee.  original   bills    warranted,  and 

„      „    10,  GDjumonL  thetotalsbeing  altered  in  a  cor- 

,^    „.  ,  ^ocumenU,  responding  manner,  that  the 

J^JlMurA'^tlsr  original  pay  order,  have  Wn 

21  11th  altered  in   like  manner  after 

Billof*20th  Julj  1857.  having   been  signed    by  Mr. 

dlst    „    No.  1.  Anley,  and  that  the   unsigned 

duplicates  thereof  have   also 

been  altered  in  the  same  way, 

5*  the  cash   account  having  also 

.3l8t    Z      >"    6.  been  similarly  tampered  with. 

81st    „      „    7.  In   some   instances,  however, 

only  the  duplicate  bills  and  the 


3l8t  „  „  2. 

3l8t  „  „  3. 

3l8t  „  „  4. 

3l8t 


3l8t    „      „    8. 
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BOl  of   3l8t  July,  No.  9. 

3l9t  „  „  10. 
„  31st  „  „  11. 
„        3l8t     „      „     12. 

3l8t     „       „     13. 

3l8t    „      „    14. 


onginal  pay  orders  have  been 
80  altered,  and  in  others  they 


1858. 


D088. 


Mr.  Pendhoe's  account  cheque. 
Koe.  ^  43  and  44. 
3  Bills  for  July  1857. 

Mr.  Starbrook's  account  cheque. 

Ko8.  58  and  24. 

3  Bilb  for  July  1857. 

Mr.  Anlej's  account  books  3  pay 
order  books  from  14th  July  to  10th 
October  1857. 

6  cheques  Kos.  14, 16«  17, 18,  33, 
and  36. 

Statement  shewing  the  alterations 
made  in  the  Bills  and  pay  orders 
daring  the  months  of  August  and 
September  1857,  copy  of  a  memo, 
made  by  the  prisoner  dated  18th 
September,  1857. 

*  Doctunent  No.  35. 


and  the  duplicates  of  the  pay  F«^"^*^  *^- 
orders  have  been   so,  the  cash       Case  of 
account      not    having    been  Kallikooiiib 
altered    to    correspond    with 
them.  It  only  seems  necessary 
to  mention  one  or  two  cases 
in  illustration  of  the  above. 

In  Mr.  Starbrook's*  ac- 
count for  work  done  the  bill 
amounted  in  reality  to  Rupees 
416-5  only,  but  one  compo- 
nent item  in  it  has  been  alter- 
ed from  Rupees  125-7  to  425- 
7,  making  a  difference  of 
Rupees  300,  the  total  of  the 
bill  havhig  in  a  corresponding 
manner  been  increased  to 
Rupees  716-5.  Mr.  Starbrook 
has  deposed  that  he  only  re- 
ceived Rupees  416-5,  on  ac- 
count of  the  bill  in  question,  and 
that  that  was  the  sum  entered 
in  the  original  and  duplicate 
bills  when  they  lefb  his  hands,  as  well  as  in  the  receipted  pay 
onler,  but  an  examination  of  those  documents  shews  that  they 
have  been  altered  to  the  extent  mentioned  above,  and  that  the 
specihcHtion  uf  the  work  for  which  the  altered  sum  was  paid 
lius  been  also  altered,  and  that  the  duplicate  of  the  pay  order  as 
well  as  the  entry  in  the  cash  book  &as  been  altered  in  a  corre^ 
sponding  manner. 

In  Mr.  liiekie's  account  bill  No.  1,  the  original  bill  has  not 
been  altered  but  the  specification  of  certain  quantities  of  work 
done,  and  the  sums  to  be  paid  on  account  of  the  same,  as  well 
as  the  total  amount  of  the  bill  have  been  altered.  Mr.  Anley*a 
pay  orders  on  account  of  the  above  items,  which  in  this  instance 
are  drawn  in  the  name  of  the  parties  entitled  to  receive  the 
amount  and  not  in  the  name  of  the  Inspector,  have  also  been 
altered,  in  the  ca^e  of  Takoordoyul  from  7  Rupees  8  Annas  to 
Rupees  70-8,  in  the  case  of  Sonatun  Sheik  from  Rupees  7-10 
to  Rupees  70-10.  The  duplicate  pay  orders,  and  cash  book 
have  also  been  altered.  Both  these  individuals  have  deposed 
that  they  received  the  lesser  sums  ouly^  viz.  Rupees  7-8  and 
7-10  respectively. 

In  like  manner  in  regard  to  several  of  the  other  accounts 
similar  alterations  and  erasures  have  been  effected,  the  total 
extent  to  which  erasures  and  altenitions  have  been  made  bein^ 


72  CASES  IN  THE  NIZAMUT  ADAWLUT. 

1868.        Bapeeft   1089,  as  specified  in   Tneraorandum   No.  52,  which  is 

"TT         IT"  filed  with  the  nuthee,  there  being,  as  found  on  a  careful  exami- 

e  mary     .  ^j^^j^^  ^f  ^\^^  accounts  by  the  Court  a  further  balance  of  Rupees 

Case  of       1,468-11-1  not  accounted  for  in  any   way,  that   is  to  say  the 

^oss^^^*  total  cash  balance  is  deficient  to  the  extent  of  Rupees  2,657-11- 

1  (not  2,507'0-7  only  as  stated  in  the  charge)  of  which   sum 

Rupees  1,089  is  accounted  for  by  the  alterations   made  in  the 

bills,  cash  books,  &e.  and  the  balance  Rupees  1,468-11-1  is  not 

accounted  for  in  any  way  whatsoever.  It  has  been  deposed  to  in 

evidence  that  the  alterations  in  the  bills,  pay  orders,  duplicates, 

and  cash  books,  are  in  the  hand- writing  of  the  prisoner. 

The  defence  set  up  by  the  prisoner  is  four  fold.  Ist,  that 
the  examination  of  the  accounts  was  not  made  in  his  presence, 
and  had  it  been  so  that  he  was  prepared  to  reconcile  all  apparent 
discrepancies.  2udly,  that  Mr.  Anley  borrowed  from  him  about 
Rupees  2,000  of  the  money,  granting  him  receipts  for  the  same, 
^nd  that  he  never  repaid  the  amount  but  re-possessed  himself  of 
the  receipts  when  he  took  possession  of  the  cash  box  and  its 
contents.  Srdly,  that  the  erasures  and  the  alterations  in  the 
accounts  have  been  made  by  the  witness  No.  1,  for  the  prosecu- 
tion (Ishur  Ghose)  who  is  anxious  to  supplant  him  in  his  situa- 
tion. 4thly,  that  Mr.  Rickie  and  sevend  of  the  other  witnesses 
are  inimical  to  him. 

The  witnesses  for  the  defence  have  deposed  to  nothing  favor- 
able on  behalf  of  the  prisoner ;  witness  No.  17  has  deposed  that 
he,  prisoner,  was  sitting  close  by  when  the  money  was  counted, 
and  that  he  then  raised  no  objection.  Witnesses  Nos.  18, 19 
and  20,  have  deposed  that  piis^oner  was  not  present  when  the 
accounts  were  gone  into  on  the  19^^  or  21 «/  September;  and 
the  former  witness  (No.  18,)  has  deposed  that  he  himself  wrote 
up  the  cash  book  for  May,  but  that  the  prisoner  did  so  in  June, 
July  and  August.  Witness  No.  22  deposes  to  the  prisoner 
being  a  good  character,  and  witness  No.  26,  knows  nothing  bad 
of  him,  witness  No.  29,  knows  prisoner  to  be  a  good  character, 
but  knows  nothing  about  his  income  or  outlay,  and  witness  No, 
30,  deposes  to  the  same  effect  as  witness  No.  29. 

The  Jury*  composed   of  the  three  gentlemen  noted  in   the 

margin,  and  who  are  acquaint^ 

•  The  l4iwOfficer.--Baboo  Door-     ^jt^    the     English     langua^, 

gapershad  Ghose,  Additional  Pnn-        .„^   •     i_^    „r„„«„<.^    ^^^Ai^4.1 

dpal  Sudder  Aiieen,  Baboo  Bun-     ^^^^  ^'^  two    separate   verdiete 

malee  Moorkerjee,  vakeeL  an^  convict  the  prisoner  of  theft 

under  the  2nd  count  of  the 
indictment  to  the  extent  of  Rupees  2,507-0-7.  In  this  I 
fully  concur.  The  prisoner,  when  first  asked  by  Mr.  Anley 
about  the  erasures  and  alterations,  denied  all  knowledge  of 
them,  and  yet  it  is  shewn  by  the  evidence  of  the  witnesses 
including  that  of  Khetternath  his  own  witness  No.  18,  that 
it  was  his  duty   to    keep  the   cash   book,  and   that   he  actual- 
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ly  did  write  it  daring  the  months  of  Jane,  Jolj  and  Aogost,  in        185a 
the  accountB  of  wbidi  months  the  alterations  chiefly  occurred. 
Prisoner  does  not  deny  that  he  had  charge  of  the  cash  box,  or  '•°"**'7  *• 
that  the  amount  found  therein  when  Mr.  Anley  received  chiu^      ^^^^e  of 
of  it  from  him,  was  different  from  the  sum  stated  in  his  memor-  ^^"J^^*^ 
•ndam.     The  only  circumstance  to  which  the  witnesses  of  the 
defence  have  depc^ed  is  that  the  prisoner  was  not  present  when 
the  accounts  were  gone  into  between  the  19th  and  21st  Sep- 
tember,  bat  no  evidence  whatsoever  has  been  brought  forward 
in  support  of  the  other  points  idluded  to  in  the  defence,  and  I 
have  no  hesitation  in  saying  that  I  believe  them  to  be  utterly 
without  foundation.    I  convict  the  prisoner  of  theft,  and  sen- 
tence him  to  (5)  five  years'  imprisonment  with  labor  suited  to 
his  habits,  and  to  pay  a  fine  of  Rupees  2,507-0-7  the  amount 
charged  in  the  indictment  as  having  been  stolen. 

MmnarJc9  by  the  Nizamut  AdatdtU. — (Present:  Mr.  D.  I. 
Money.)  The  particulars  of  this  case  are  folly  detailed  by  the 
Sessions  Judge. 

Mr.  Allan  m  defence  of  the  prisoner  has  urged  several  pleas, 
which  were  many  of  them  preferred  in  the  lower  court,  viz.  that 
the  examination  of  the  accounts  was  not  made  in  the  presence 
of  the  prisoner,  that  Mr.  Anley  had  borrowed  Rupees  2,000  from 
the  prisoner,  and  granted  him  receipts  for  the  same,  but  had 
re-possessed  himse&of  them,  that  the  alterations  in  the  accounts 
were  made  by  the  witness  No.  1,  who  wished  to  supplant  the 
prisoner,  that  Mr.  Bickie  and  the  other  witness  were  inimical 
to  the  prisoner,  that  there  is  no  evidence  to  show  that  there 
was  any  specific  balance  in  the  hands  of  the  prisoner,  nor  when, 
or  from  whom,  the  money  was  abstracted,  or  what  specific  sum 
and  that  proof  of  general  deficiency,  without  proof  of  a  specific 
sum  embezzled  is  not  sufficient  for  conviction  either  on  a  charge 
of  embezzlement  or  larceny.  In  support  of  his  arguments  upon 
the  last  plea  Mr.  Allan  cites  Bussell  on  CrimCi  pages  183  and 
184,  volume  II.  Srd  edition. 

1  have  attentively  considered  the  evidence  and  examined  the 
accounts  in  this  case,  and  although  there  does  not  appear  to 
have  been  so  careful  a  system  of  accounts  and  checks  in  the  de- 
partment immediately  under  the  prisoner's  controul,  nor  so 
strict  a  supervision  over  his  daily  entries  of  receipts  and  expen- 
diture of  money,  as  so  important  an  office  requireo,  and  although 
this  might  have  afforded  temptation  and  opportunity  for  the 
commission  of  the  crime,  with  which  he  is  charged,  it  is  no 
ground  whatever  for  justification  or  palliation.  It  is  clear  from 
the  evidence  that  he  had  charge  of  the  cash  box,  and  that  it 
was  his  duty  to  keep  the  cash  hook,  that  he  wrote  entries  in  it 
in  the  months  of  June,  July  and  August,  and  though  it  is  not 
distinctly  proved  that  he  made  the  alterations  with  his  own 
hand,  and  it  is  possible  they  may  have  been  jnade  by  others,  as 

TOL.  thi.  l 
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1858.       many  in  the  office  had,  ib  would  seem,  access  to  it,  still  the  pre^ 
"TT         ~  sumption  is,  and  from  the  whole  evidence  it  is  by  no  means  a 
e  ruary     •  weak  one,  that  they  were  effected  either  by  him  or  through  his 
Case  of      agency,  in  order  to  cover  such  appropriations  as  he  might  make 
^^'™^'*^  at  any  time  of  money  in  the  cash  box.     There  is  no  doubt  frona 
the  accounts  put  in,  the  memorandum  of  the  cash  balance  taken 
when  the  cash  was  counted,  and  the  evidence  of  some  of  the 
witnesses,  that  the  amount  he  is  charged  with  abstracting  was 
abstracted  by  him.     I  see  therefore  no  reason  to  interfere  with 
the  sentence  passed  upon  him  by  the  Sessions  Judge,  and  re- 
ject the  appeal. 


Pbesekt  : 
D.  I.  MONEY,  Esq.,  Officiating  Judge. 


24-Ferg]i0. 
1858. 


GOVERNMENT  and  akothbe 
versus 


'^ZZZTZ  DAREEK  GHOSE  (No.  1,*)  TOILUKHO  DOSS  (No.  2,*) 
jjeoruaiyjM.      gjjQQgjj^  ^^^  DENONATH  CHUNG  (No.  3,)  RAM- 

tP^  ^       DOYUL DUTT  (No.  4,)  KALACHAND  MOOKERJEEA 
dT^  (No.    5,)  Aim  NARAIN   CH  UNDER  MOOKERJEEA 

and  othePB.  (No.  6.t) 

Case  referred      Gbimb  Ghabgbd. — Wilful  murder  of  Eadeem  Sheikh,  &e. 
inconsequence      Committing   Officer. — Hon'ble  A.  Eden,   Officiating  Joint- 
of  a  dij^rence  Magistrate  of  Baraset. 

of  opinion  be-      Tried  before  Mr.  J.  E.  S.  Lillie,  Officiatmg  Additional  Ses- 
*^S*^d^^^d  "^""^  ^^^^^  of  24-Pergunnahs,  on  the  16th  December,  1857. 
the  Lftw^Offi-      Bemarka  hy  the  Officiating  Additional  Sessions  Judge. — It 

oer  regarding  appears  that  there  is  feud  between  certain  Mookerjees  and 
two  prisoners.  Chatterjees ;  that  a  Chatterjee  is  the  talookdar  of  the  villages  of 
The  Court  ac-  Kadpore  and  Tengra,  that  the  Mookeqees  claim  subordinate 
^cur^^with'  *®°^^®^  ^  ^^^^^  villages,  which  the  Chatterjees  resist,  that  some 

tl^^'^ssions  ^"^®  before  the  occurrence,  the  Chatterjees  distrained  the  pro- 
Judge.  Theap-  perty  of  certain  ryots  of  Kadpore,  and  that  one  Mohun  Ghoae  is 
peal  of  a  tliird  a  ryot  of  some  Bemiothur  land  in  Tengra,  the  rent  of  which  is 
P™o^^i«^  claimed  by  both  parties. 

th  c^duct      ^^®  ^^^^  of  the  present  case,  according  to  the  statements  of 

in  this  case  of ._  , 

oneof  the  trans- 
lators of  the  *  Sentenced  by  the  lower  court. 
Court.  t  Released  by  ditto. 
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*  Wit.  No.  1,  Panchoo  Dhara. 

„  „  2,  Mohun  G-bose. 

„  „  8,  Bykuiit  Dhallee. 

„  „  4,  Kalleemuddy 
Shdkh. 

„  „  5»  EhodabukBh 
Peada. 


witnesses  Nos.  1  to  5,*  are  these. 
The  first  named  witness,  the  Chat-  ' 
terjee*s  gomasta,  accompanied 
by  the  deceased  and  witness  No. 
4,  went  to  Tengra  to  collect  rent. 
After  they  had  proceeded  a  short 
distance  on  their  return  from  the 
village,  they  met  the  prisoners, 
by  order  of  Nos.  4,  5  and  6 ;  No.  2,  assaulted  witness  No.  1,  with 
a  lathee;  and  the  deceased  coming  forward  to  remonstrate  was 
struck  on  the  head  with  a  laihee  by  prisoner  No.  1,  from  the 
effects  of  which  he  died  in  the  course  of  the  day. 

Witness  No.  6  gives  a  different  version  of  the  affair.  Accord- 
ing to  his  statement  prisoners  Nos.  I  to  3  were  carrying  off  Mo* 
han  Gbose  witness  No.  2  from  Tengra,  Mohun  Ghose  resisted, 
witnesses  Nos.  1  and  4,  the  deceased,  and  another  came  up,  they 
attempted  to  rescue  Mohun  Ghose,  the  other  party  opposed 
them ;  prisoner  No.  2  assaulted  witness  No.  I,  and  prisoner  No. 

1  assaulted  the  deceased. 

Prisoners  Nos.  4  and  5,  are  named  in  the  written  informations 

X  w*  -KT    loAt;    xrv     ^      lodged    before  the   police;  but 
t  Wit.  No.  13,  Akin  Mahomed.     .  i   \     i      j    x   r  *.i       u         j 

'  the  burkundazt  of  the  pharee  de- 

poses that,  when  the  chowkeedar  came  to  give  him  notice,  he 
named  only  prisoners  Nos.  1,  2  and  8 ;  and  that,  when 
he  (deponent)  proceeded  to  the  spot  and  was  drawing  up  a  re- 
port to  forward  to  the  thannah,  witness  No.  1  prompted  the 
chowkeedar  to  say  that  prisoners  Nos.  4  and  5  had  given 
orders  for  the  assault. 
Witness  No.  11  deposes  that  he  recognized  prisoners  Nos.  1, 

2  and  3,  as  they  were  running  away  after  the  occurrence ;  and 
that  he  saw  two  or  three  otliers,  whom  he  did  not  recognize, 
running  at  some  distance  from  him. 

Witness  No.  19  deposes  that  witness  No.  1  came  into  an 
indigo  factory  near  the  scene  of  the  occ\irrence,  and  that  he 
heard  him  say  that  deceased  had  been  killed  by  three  servants 
of  the  Mookerjees. 

The  Sub-Assistant  Surgeon^  proves  that  injuries  on  the 
^  ^..  ,^  ,^  ^  ,  ,  ,  ,  head,  probably  iuflicted  by  a 
aJ^-^  '  ^°y'"*"'''°"'^'"  Zart4  were  the  cause  of  the 
^  death  of  the  deceased. 

The  names  of  other  witnesses  for  the  prosecution  are  entered  in 
the  calendar,  but  as  their  evidence  before  the  Joint-Magistrate 
is  immaterial,  I  have  not  deemed  it  necessary  to  examine  them. 

Prisoner  No.  1  states  in  his  defence  that  he  went  with  prison- 
er No.  2,  to  seize  Mohun  Ghose,  but  the  other  party  opposed, 
the  villagers  came  up  armed  with  sticks,  and  that  he  ran  away. 
Prisoner  No.  2  states  that  he  has  been  falsely  accused,  because 
he  preferred  a  criminal  charge  against  Bushtpo  Cliatterjee. 
L  2 


185S. 


February  24. 

Case  of 
Bamdotitl 

DUTT 

and  others. 
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185d.       Prisoner  No.  3  simply  denies  his  guilt.     And  prisoners  Nos.  4 
— —  and  5  plead  alibis.     Witnesses   Nos.  23   to   25  support  tte 

February  24.  statement  of  prisoner   No.  1,  witnesses  Nos.  27  to  30  support 
Case  of      the  plea  of  prisoner  No.  4.     And  witnesses  Nos.  33  to  38  sup- 

Ramdoyttl  port  the  plea  of  prisoner  No.  6 

andothLs  '^^^  ^*^  OflScer  convicts  prisoners  Nos.  1  to  5,  of  the  crime 
of  culpable  homicide,  he  believes  the  entire  statement  of  tho 
majority  of  the  eye-witnesses,  and  he  declares  prisoner  No.  1, 
liable  to  ditfat,  and  the  remaining  prisoners  to  tazeer, 

I  concur  in  the  conviction  of  prisoners  Nos.  1  to  3.  It  has 
been  proved  that  prisoner  No.  1  struck  the  fatal  blows  ;  that 
prisoner  No.  2  was  present  and  was  actively  engaged  ;  and  that 
prisoner  No.  3  was  also  present  armed  with  a  lathee.  I  convict 
prisoner  No.  1  of  the  crime  of  culpable  homicide  and  sentence 
him  to  be  imprisoned  for  seven  (7)  years  with  labor  in  irons. 
I  convict  the  other  prisoners  of  aiding  and  abetting  in  the  above 
crime,  and  sentence  No.  2,  to  be  imprisoned  for  two  (2)  years, 
and  to  pay  a  fine  of  50  rupees,  or  to  labor  during  the  term  of 
his  imprisonment,  and  No.  3,  to  be  imprisoned  for  one  (1)  year, 
and  to  pay  a  fine  of  25  Rupees,  or  to  labor  during  the  term  of 
his  imprisonment.  The  issue  of  the  warrants  will  be  suspended 
until  this  reference  is  decided. 

I  dissent  from  the  conviction  of  prisoners  Nos.  4  and  5.  It 
seems  clear  that  the  version  of  the  affair  given  by  witness  No. 
6  is  true.  The  majority  of  the  eye-witnesses  would  make  out 
that  the  prisoners,  incensed  with  the  gomashta  (witness  No.  1,) 
on  account  of  the  Kadpore  distraint,  laid  in  wait  for  him  as  he 
returned  from  Tengra,  which  is  some  distauce  from  kadpore, 
and  attacked  him  without  any  other  provocation :  but  such  an 
account  is  manifestly  incredible.  The  gomashta  was  in  a  very 
subordinate  position,  and  there  is  no  reason  to  believe  that  he 
had  made  himself  personally  particularly  obnoxious  to  the 
Mookerjees.  On  the  other  hand ;  it  is  exceedingly  probable 
that  the  Mookeriees  should  send  the  first  three  prisoners  to 
bring  Mohun  Qhose  to  them  ;  and  that  the  gomashta  of  the 
opposite  party,  hearing  that  they  were  forcibly  carrying  off 
Mohun  Ghose  whom  he  regarded  as  the  ryot  of  his  master, 
should  oppose  them  and  endeavour  to  set  him  free.  That  pri- 
soners Nos.  4  and  5  should  have  accompanied  the  other  prison* 
ers,  is  unlikely.  There  was  no  occasion  for  them  to  go :  they 
could  not  have  anticipated  any  opposition  ;  for  if  they  had  anti- 
cipated it,  they  would  not  have  gone  to  use  violence  in  a  hos- 
tile village  with  so  small  a  party.  This  conclusion  is  strongly 
supported  by  the  fact  that  the  ehowkeedar  did  not  mention  the 
names  of  prisoners  Nos.  4  and  5,  when  he  first  reported  the  oc- 
currence to  the  burkundaz,  and  by  the  fact  that  the  gomashta 
did  not  mention  their  names  when  he  first  related  the  occur- 
rence  in  the  indigo  factory. 
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Bemarks  hg  the  Nizamut  Adawlut. — (Present :  Mr.  D.  I.        186a 
Money.)     This  case  is  referred  in  consequence  of  a  difference  of 
opinion  between  the  Sessions  Judge  and  the  Law  Officer  re-  ^*>"'"*'y  2** 
garding  the  prisoners  Nos.  4  and  5.     They  have  been  defended      Oase  of 
in  thb  Court  by  Baboo  Dwarkanath  Mitter.    The  particulars     »^n>OTUir 
of  the  case,  the  feud  between  the  Cbatteijees  and  the  Mooker-    ^^  o^ert* 
jees,  the  assault  originating  in  the  attempt  to  carry  off  Mohun 
Chose  witness  No.  2,  and  the  circumstances  attending  it  are 
given  by  the  Magistrate  and  the  Sessions  Judge.   Although  the  . 
principal  eye-witnesses,  including  Mohun  Chose  himself,  deny 
the  fact  of  this  arrest,  and  attempt  to  make  it  appear  that  wl 
the  prisoners  were  lying  in  wait  for  the  witness  No.  1,  and  at« 
tacked  him  without  provooation,  the  whole  eyidence,  carefully 
considered,  bears  out  the  view  taken  by  the  Sessions  Judffe,  that 
this  was  the  real  object  of  the  prisoners  Nos.  1,  2  and  8,  and 
that  the  offence,  with  which  they  were  charged,  was  committed 
by  them  when  opposed  and  thwarted  in  the  prosecution  of  it. 
It  is  the  most  probable,  and  only  reasonable  solution   of  the 
case,    it  strengthens  therefore  the  weight  of  the  testimony  of 
the  witness  No.  6,  who  from  his  respectability,  and  being  an 
independent  and  disinterested  party,  is  not  likely  to  have  color- 
ed or  concealed  any  of  the  facts  that  came  under  his  own  obser- 
Tation.     Belying  therefore  on  his  statement,  and  taking  it  in 
connection  with  all  the  circumstances  and  probabilities,  as  they 
appear  and  can  be  gathered  from  the  evidence,  there  is  no  satis^ 
factory  proof  I  think  of  the  guilt  of  the  prisoners  Nos.  4  and  5, 
and  I  concur  with  the  Sessions  Judge  in  acquitting  them. 

Cn  the  case  coming  on  for  hearing  Baboo  Dwarkanath  Mitter 
put  in  a  vakalatnamah  in  behalf  of  the  prisoner  No.  8,  and  urg«* 
ed  objections  to  the  sentence  passed  upon  him  by  the  Sessions 
Judge.  He  argued  that,  if  the  evidence  against  the  prisoner  is 
to  be  believed,  it  does  not  show  participation  in  the  crime,  and 
that  there  is  no  proof,  unless  his  mere  presence  can  be  so  con" 
strued  of  his  aiding  and  abetting  in  it. 

The  evidence  against  the  prisoner,  on  the  oharee  of  which  he 
has  been  found  guilty,  is  in  my  opinion  very  conclusive,  and  for 
80  serious  an  offence  he  has  been  dealt  with  very  leniently.  I 
■ee  no  reason  whatever  to  disturb  this  sentence  and  reject  the 
appeal.  I  cannot  but  remark  with  reference  to  the  proceedings 
in  this  ease,  that  Narainchunder  Mookerjee,  one  of  the  Trank- 
tors  of  this  Court,  who  was  committed  on  a  charge  of  privity  to 
the  murder  of  the  deceased,  but  on,  it  would  seem,  just  grounds^ 
acquitted  by  the  Sessions  Judge,  abused  the  confidence  placed  in 
him  by  the  Magistrate  with  regard  to  the  entertainment  of  the 
prisoners  Nos.  1  and  2  as  lattuUe.  His  excuse  that  they  were 
employed  by  his  nephew  and  not  by  him  is,  I  concur  with  the 
Magistrate  in  thinking,  under  the  circumstances,  not  to  be 
believed,  he  and  his  nephew  hving  in  the  same  house. 
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Pbbsskt  : 
D.  I.  MONEY,  Esq.,  Officiating  Judge, 

MUSSUMUT  DEOLA  akd  GOVERNMENT 
ver8U9 
Bhaugulporc  SUMBUL  SINGH. 

1868.  Obuci  CHABeEB. — Rape  committed  on  the  person  of  Mu8« 

rr  ^  sumut  Deola,  prosecutrix. 

February  26.     (;j^njj„itt.ing  Officer.— Mr.  W.  T.  Tucker,  Magbtrate  of  Bhau- 

C«»eof       gulpore. 

SraoH^         Tried  before  Mr.  T.  Sandys,  Sessions  Judge  of  Bhaugulpore 
on  the  Ist  February,  1858. 
The  prisoner      Bemarhs  by  the   Seesiont  Judge. — The   prosecutrix,  a   well- 
acquitted  on  ,        formed  married  girl  of  the  Son* 
account  of  the  ^  ^P«>la,  ppoaecutri^  Bynath  her     ^j^^j  ^^y^  ^y^^^  seventeen  years 
w^ness    of    Either,  witness  No.  8.  ^^  ^^  ^^  ^^    ^   ^^.^  ^  j^^^ 

for  the  p^  father,  a  fellow-villager  of  the  prisoner's,  in  a  wild  part  of  the 
cution  and  the  country.  She  was  one  day  attending  her  father's  cattle  in  the 
improbabilities  jungle  in  company  with  Kundee,  a  little  girl  of  eight  to  nine 
of^the  actual  years  of  age,  the  daugliter  of  Mindas.  The  prisoner  came  sud- 
oomnussion  of  denly  on  them  and  pretending 

iwJS"*^'"^     S?"^^^*'     •;w    9  he  had  orders  from  the  zemindar 

charged.  Musst.  Kundee,  wit.  No.  2.  ^  ^^.^^   ^^  ^.^^,^  ^^^j^  ^^ 

money  due,  commenced  doing  so,  and  on  prosecutrix's  interfer- 
ing, he  threw  her  down,  and  forcibly  raped  her.  This  is  con- 
firmed by  a  young  lad,  Girdharee,  witness  No.  1,  who  happened 
to  be  close  at  hand,  as  would  seem  to  have  been  the  case  by  the 
prisoner's  statements  both  before  police  and  Magistrate,  by 
Kundee  (witness  No.  2,)  whose  deposition  was  recorded  under 
Sections  14  and  15,  Act  II.  of  1855,  and  also  by  another  lad 
Jhubboo  before  the  Magistrate,  but  absent  before  this  Court. 
Both  these  lads  were  younger  and  no  match  for  the  prisoner, 
even  if  they  had  felt  inclined  to  oppose  him. 

The  prisoner,  a  sharp  robust  looking  youth,  about  twenty, 
re|)eats  the  circumstances  deposed  to*  by  the  prosecution  with 
the  sole  exception  that  he  only  struck  the  prosecutrix  for  inter- 
fering, hut  this  is  a  lame  defence  in  the  face  of  his  having  ab- 
sconded imooediately  alter  the  offence,  hid  himself  apparently,  ac- 

TT  'i,  la    A  cording  to  the  statements  oriiri- 

Huzooree,  wit.  No.  4,  n  i   •  •  •.  *  t? 

Jeetoo  chowkeedar,  wit.  No.  6.     »*aUy  madem  connivance  with  the 

police,  and  escaped  arrest  from 
May  until  29th  November  last.  The  only  explanation  he  offers 
for  this  is  that  '*  he  was  afraid  of  the  SonthaU^*^  but  this  could 
only  have  been  the  case  for  the  higher  and  not  the  minor 
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offence.     He  cited  witnesses  before  the  Magistrate,  and  fresh         1868. 

ones  before  this  Court,  but  none  knew  anything  in  his  favor.      — " 

The  Jury   unanimously   con-  February  26. 
JhnbbanRoy,I>iinkooreaBhaa.     vict  the  prisoner  on  the  count       Case  of 
gulporeEuggoo  Singh  Wulleeporo     charged.  Stjicbul 

Monghyr,  Doorbut  Sing,  Putrah         g^^^p^  f^^  ^j^^  defence,  and       ^^^^' 

mi^'AUyKhan,Haieepore,  the  character  of  the  inW 
rDirhooi.  people,  this  may  be  regarded  as 

avery  weak  case.  There  was  no 
complaint  for  several  days  afler  the  outrage,  upwards  of  eight  or 
nine.  Both  father  and  husband  up  to  the  Sessions  Court  had 
always  kept  themselves  out  of  the  way.  But  finding  the  father 
in  company  with  his  daughter  I  took  his  deposition,  and  the 
only  explanation  he  would  give  for  there  not  having  been  earli* 
er  complaint  was,  that ''  he  was  looking  for  the  prisoner,"  the 
probability  is  to  take  the  law  into  his  own  hands.  Consider- 
able allowance  must  be  made  for  these  rude  people,  whose  truth- 
fulness is  at  least  to  be  depended  on,  and  under  all  the  circum* 
stances,  finding  no  reason  to  doubt  the  prosecution,  I  convict 
the  prisoner  of  the  crime  charged,  and  would  recommend  his 
being  sentenced  to  five  years*  imprisonment  in  labor  and  irons 
in  the  district  jail. 

Bemarks  hy  the  Nizamwt  Adawlut. — (Present :  Mr.  D.  I. 
Money.)  This  is  one  of  the  weakest  cases,  on  which  a  convic- 
tion of  rape  could  possibly  be  supported.  The  woman,  who 
makes  the  charge,  is  a  young  married  woman.  She  was  stay- 
ing at  her  father's  house,  when  the  offence  was  committed,  her 
own,  that  is,  her  husband's,  house  being  three  cots  off.  Her  hus- 
band appears  to  have  been  perfectly  indifferent  about  her  dis- 
honor. He  made  no  charge,  had  no  wish  to  prosecute,  and  took 
no  steps  to  bring  the  offender  to  account.  The  father  appears 
to  have  been  equally  indifferent.  The  young  woman  herself, 
without  any  reasonable  cause,  makes  no  complaint  of  the  out- 
rage committed  upon  her  person,  and  allows  more  than  a  week 
to  pass  before  she  gives  information  at  the  thannah.  The 
mother  was  made  aware  of  it  as  well  as  the  father  immediately 
afler  the  commission,  and  she  too  remains  passive. 

All  this  of  itself  would  raise  a  suspicion  of  the  truth  of  the 
story,  or  at  any  rate,  if  true,  of  the  fact  of  the  woman  being  an 
unwilling  victim  of  the  prisoner's  lust.  She  herself  before  the 
Sessions  Judge  makes  a  most  damaging  statement.  She  states 
she  remained  perfectly  quiet  while  the  act  was  committed.  It 
is  true  that  the  witness  Girdharee  No.  1  states  that  she  cried 
out,  but  if  he  is  to  be  believed,  there  is  a  contradiction  on  the 
most  material  point  in  the  case,  for,  of  course,  if  there  was  no 
resistance  of  any  kind,  and  no  cry  raised,  the  Court  must  infer 
that  the  woman  was  a  consenting  party,  and  there  could  have 
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1868.       been  no  rape.    The  offence,  to  constitute  rape,  most  be  com- 
'  mitted  by  force  against  the  woman's  will. 

Febroftiy  26.       Then  there  is  the  prisoner's  explanation,  which  is  not  an 
Case  of      improbable  one,  that  he  was  employed  in  the  service  of  Nandn 
SincBUL      Singh  as  a  peadah,  and  was  sent  by  him  to  seize  the  cattle  be- 
^^^      longing  to  the  father  of  the  prosecutrix,  who  owed  him  money ; 
and  that  as  he  was  carrying  off  a  buffaloe  the  prosecutrix  in- 
terfered, when  he  struck  her  twice,  and  she  began  to  cry,  and 
he  left  the  bufialoe  and  came  and  told  his  master,  who  ordered 
him  to  run  away,  or  the  Sonthals  would  kill  him. 

His  keeping  out  of  the  way  for  so  long  a  time  is  certainly  a 
very  suspicious  circumstance,  if  this  defence  is  true,  and  in  a 
case  admitting  of  so  much  doubt  Narain  Singh  should  have  been 
examined  for  the  purpose  of  testing  its  accuracy. 

The  evidence  for  the  prosecution  is  so  weak,  and  the  impro* 
babilities  of  the  actual  commission  of  the  offence,  as  charged, 
are  so  great,  that  I  acquit  the  prisoner,  and  direct  his  imme- 
diate release. 
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GOVERNMENT 

ver9U9 

BUDDUN  MALLO. 


Jessore. 
1858. 

Case  of 

BUDDUN 

Maxlo. 


Crucb  Charged. — Peijury  in  having,  on  the  17th  July 
1843,  intentionally  atid  deliberately  deposed  under  a  Bolemn  - 
declaration  taken  instead  of  an  oath  before  the  Magistrate  of 
Jessore  that  they  (prisoners)  went  out  fishing  on  the  Modhoo- 
mutfay  River  on  the  night  in  which  the  dacoity  on  the  boat 
was  committed,  and  in  having  on  the  13th  October,  1857, 
again  intentionally  and  deliberately  deposed  under  a  solemn  Thenrison- 
declaration  taken  instead  of  an  oath  before  the  officiating  addi-  ^  aomiitted, 
tional  Sessions  Judge  of  the  24  Purgunnahs  that  they  did  not  the  charge  of 
go  out  fishing  on  the  Modhoomntty  River  on  the  night  in  perjury,  as 
which  the  dacoity  on  the  boat  was  committed,  such  statement  l*id  in  the  ca- 
being  contradictory  of  each  other  on  a  point  material  to  the  w  ^^^^iSliili- 


issue  of  the  case. 


Committing  Officer. — Baboo  Gooroochum  Doss,  Deputy 
Magistrate  for  the  suppression  of  dacoity  at  Jessore. 

Tried  before  Mr.  J.  £.  S.  LiUie,  Additional  Sessions  Judge,  on 
the  6th  February,  186«. 

Eemarks  hy  the  Additional  Sessions  Judge. — One  Ramniddy 
Shaha,  having  confessed  before  the  Deputy  Magistrate  stationed 
at  Jessore,  under  the  Dacoity  Commissioner  to  having  belonged 
io  a  gang  of  dacoits,  was  committed  to  the  sessions,  and  to  corro- 
borate his  confession  regarding  a  dacoity  in  the  boat  of  Gir- 
dharee  Mawjee  in  the  Modhoomutty  Biver,  the  prisoner  in  the 
inresent  trial  and  another  were  named  as  witnesses. 

It  appears  that  the  prisoner  had  originally  deposed  before  the 
Magistrate  of  Jessore,  that  while  he  was  returning  in  a  boat  from 
fishing  he  had  seen  and  caused  to  be  apprehended  five  or  six 
-persons  who  afberwards  confessed  to  having  been  engaged  in  the 
above-mentioned  dacoity.  The  prisoner  stated  that  this  occurred 
on  the  night  of  a  particular  festival  (hazarabatee),  and  it 
appears  from  the  Darogah's  report  that  the  dacoity  was  oom- 
^tted  on  that  night. 

The  prisoner  was  examined  by  the  Deputy  Magistrate  on  the 
I2th  September  last,  when  he  repeated  the  aubstanoe  of  his 
M  2 


eda^Unsthim. 
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1858. 


Maach  6. 
Case  of 

BUBDVH 

Mallo. 


"  original  deposition.  At  the  Sesgions  he  affirmed  that  he  did  not 
go  out  to  fish  on  the  night  of  the  dacoity. 

The  prisoner  pleads  guilty, — Witnesses  Nos,  1  to  8,  duly 
prove  the  depositions  on  which  the  charge  is  founded. 

The  jury  are  vf  opinion  that  the  charge  is  not  proved,  because 
the  contradictory  statements  were  not  made  on  the  same  day, 
and  because  the  prisoner's  denial  of  his  former  statement  afber 
the  lapse  of  such  an  interval  cannot  be  deemed  full  proof  of 
guilt. 

1  have  overruled  this  opinion  under  the  provisions  of  Clause 
2,  Section  4,  Regulation  VI.  of  1882.  Had  the  prisoner  not 
repeated  his  original  statement  when  re-examined  by  the 
Deputy  Magistrate,  the  plea  of  defect  of  memory  would  un- 
doubtedly have  been  valid,  and  I  should  not  have  ordered  the 
commitment. 

Although  clearly  of  opinion  that  the  prisoner  is  guiliy  of 
perjury,  I  consider  that  he  is  a  fit  subject  for  mitigation  of 
punishment.  There  was  no  apparent  motive  for  the  denial  of 
his  former  statement,  which  denial  he  admits  to  be  false,  as  the 
prisoner  in  whose  case  be  was  examined  pleaded  guilty  at  the 
Sessions. 

Under  the  provisions  of  the  law*  quoted  in  the  first  para,  of 
this  letter,  I  sentence  the  prisoner  to  be  imprisoned  for  three 
years  with  labor  in  irons,  but  considering  that  he  has  been 
in  confinement  4ince  the  15th  of  October  last,  I  would  recom- 
mend that  the  term  of  his  imprisonment  he  commuted  to  three 
months. 

Bemarlet  hy  the  Nizamut  Adawhit, — (Present :  Mr.  D.  I.  Mo- 
ney.) It  is  distinctly  stated  in  the  calendar  that  the  prisoner  is 
guilty  of  perjury,  in  having  on  the  17th  July  1843  ini^ntionally 
and  deliberately  deposed  under  a  solemn  declaration  taken  instead 
of  an  oath  before  the  Magistrate  of  Jeesore,  that  "they 
(prisoners)  went  out  fishing  on  the  Modhoomutty  River  on  the 
night  in  which  the  dacoity  on  the  boat  was  committed/'  and  in 
having  on  the  18th  October  1857  again  intentionally  and 
deliberately  deposed  under  a  solenm  declaration  taken  instead 
of  an  oath  before  the  Officiating  Additional  Sessions  Judge  of 
the  24-Pergunnahs  that  "  they  did  not  go  out  fishing  on  the 
Modhoomutty  River  on  the  night  in  which  the  dacoity  on  the 
boat  was  committed.*'  Such  statements  being  contradictory 
of  each  other  on  a  point  material  to  the  issue  of  the  ca^e. 

Now  putting  aside  the  question,  whether  the  denial  by  the 
prisoner  of  the  previous  statement,  that  he  and  others  had  gone 
out  fishing  on  the  Modhoomutty  River  on  the  night  of  the 
dacoity,  was  material  or  not  to  the  issue  of  the  case,  and  also 
the  fact,  that  it  was    very  possible,  that   the  prisoner,   giving 


•  OlauM  8,  Section.  9,  Bcgulation  XYII.  of  1817. 


CASES  IN  THE  NIZAMUT  ADAWLUT. 


85 


a  deposition  on  the  18th  Octoher  1857,  might  on  snch  a  point 
have  foj^otten  what  he  had  exactly  stated  on  the  17th  July ' 
1843,  more  than  fourteen  years  having  elapsed  between  these 
dates,  I  do  not  find  that  the.  statement  he  is  alleged  to  have 
made  in  his  first  deposition  in  1848  was  made  as  charged  in 
the  calendar.  The  Bengalee  date  of  that  deposition  is  2nd 
Srahuny  1250  B.  S.,  and  all  that  the  prisoner  deposes  to  on  this 
subject  is,  that  he  went  out  fishing  on  the  river  above-named  in 
the  month  of  Cheyt^  and  in  the  month  of  Jeyt  heard  that  certain 
persons  whom  he  names,  had  committed  a  dacoifcy  in  a  Muhajun's 
boat  on  that  River.  The  charge  therefore,  as  laid  in  the  Calen- 
dar, is  not  established.  The  Deputy  Magistrate  should  be 
directed  to  be  more  careful  in  making  out  such  charges.  The 
confession  of  the  prisoner,  which  the  Sessions  Judge  notices,  does 
not  extend  to  an  acknowledgment  of  the  guilt  of  peijury,  but  of 
having  made  the  two  statements  imputed  to  him  in  the  charge, 
the  first  of  which  when  read  out  to  him  he  may  have  supposed 
was  correctly  recorded.  Under  these  circumstances,  I  acquit 
the  prisoner  and  direct  his  immediate  release. 


1858. 


March  6. 
Case  of 

BUDDUN 

Mallo. 


Pbesbkt  : 
D.  I.  MONEY,  Esq.,  Officiating  Judge. 


GOVERNMENT 

versuM 

CHUNDEE  SHIKABRY,  (No.  1,)  HARRAN  SHIKARRY 
(No.  2,)  GUGUN  SHIKARRY,  (No.  3,)  and  KANYE 
SHIKARRY,  (No.  4.) 

Cbimb  Chabgbd. — Going  out  in  a  gang  for  the  purpose  of 
committing  robbery  or  theft.  Act  XI.  1848. 

G&iMJB  EsTABLiSHXD. — Belonging  to  a  gang  of  professional 
thieves  and  robbers,  and  committing  robbery  or  theft  within  the 
meaning  of  Act  XI.  1848. 

Committing  Officer. — The  Hon'ble  A.  Eden,  Officiating  Joint- 
Magistrate  of  Baraset. 

Tried  before  Mr.  E.  Lautour,  Sessions  Judge  of  24-Pergun* 
nahs,  on  the  18th  November,  1857. 


1858. 


March  8. 

Case  of 
Chundbb 

8H1KABBT 

and  others. 


Sentence 
passed     upon 

Bemarks  hy  the  Seesums  Judge.— The  Deputy  Magistrate  of  ^VP™^^'^ 
Kulloroa  notified  the  departure  of  Buddiahs  from  their  houses,  ^er  Act  XI.  of 
In  consequence   Chunder    Mohun   Bae,  witness    No.  4,   the  1848  oonflm« 
Darogah  of  Lubsha  thannah  was  on  the  out  look  in  order  to  ^d. 
apprehend  them. 
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1858. 


March  8. 
Case  of 

CH17in>BB 

Shikabby 
and  others. 


Intending  to  examine  the  Pransaha  Khaul,  he  observed  two 
'  men  talking  by  signs,  and  suspected  from  this,  that  they  were 
Buddiahs,  watched  them,  and  saw  them  go  on  board  another 
boat  on  which  there  were  two  other  men.  He  then  with  Torab 
Burkundaz  boarded  the  boat,  and  they  said,  they  were  men  of 
the  Kopali  caste,  going  to  buy  grain,  but  fully  suspecting  them 
and  asking  them  closely,  they  said  they  were  Buddiahs,  and 
gave  their  names  as  per  Calendar.  The  boat  was  searched,  and 
the  seend  katties  and  knives  and  different  articles  of  property 
were  discovered.  Prisoners  Nos.  I  and  2,  confessed  to  having 
committed  a  burglary  two  nights  previously  in  a  village  named 
Koomree.  That  they  were  accompanied  by  another  Kanaye 
Sirdar  and  that  the  five  had  gone  to  commit  thefts  and  bur- 
glaries «nd  were  then  going  down  on  the  ebb  to  the  jangles 
for  the  same  purpose.     Report,  22nd  August,  1857. 

Doomye  Sheik,  witness  No.  1,  deposes  to  hearing  a  noise 
from  the  boat  in  question  at  7  A.  m.,  saw  that  the  four 
prisoners  were  arrested  at  the  Darogah's  request,  examined 
the  boat,  found  under  the  deck  the  seend  katties,  the  knives 
and  the  ornaments  in  Court.  The  prisoners  said  they  were 
Buddiahs. 

Bugwan  Doss,  witness  No.  2,  deposes  to  the  same  effect. 

Panchoo  Koondo,  witness  No.  3,  to  the  same  effect:  not 
examined 

Chundermohun  Hoy  Darogah,  witness  No.  4,  examined, 
states,  as  per  his  report  of  the  22d  August,  that  he  recorded 
the  confessions  of  the  prisoners  himself. 

The  witnesses  Nos.  5, 6  and  7,  to  the  Sooruthal  not  examined, 
being  unnecessary. 

No.  8,  Kally churn  Doss,  speaks  to  confcBsions  of  prisoners, 
Nos.  1  and  2.     That  the  same  were  voluntarily  made. 

Prisoner  No.  1,  Chunder  JShikarry  denies  all  knowledge  of 
the  property  and  burglarious  implements  found  on  his  boat, 
states  he  was  going  to  cut  wood,  examines  Tarachand  Poddar, 
and  Goburdhun. 

Prisoner  No.  2,  Haran,  was  going  to  fetch  fire-wood,  denies 
all  knowledge  of  the  property  and  implements  and  also  confes- 
sion, names  the  same  witnesses. 

Prisoner  No.  3,  Gugun  Shikarry,  denies  all  knowledge  of  the 
property,  Ac.  went  to  bring  rice  at  Pransaha.  Darogah  wanted 
to  engage  our  boat,  so  we  refused,  and  he  made  us  prisoners. 
Was  an  oar-man  on  the  boat  of  prisoner,  No.  1,  as  was  Harran, 
names  the  same  witnesses. 

Prisoner  No.  4,  Kanye  Shikarry  idem,  was  going  to  cut  wood. 

The  same  story  as  to  the  Darogah  wishing  to  engage  us. 
He  must  have  introduced  the  property  into  the  boat,  knows 
nothing  of  that,  examines  the  same  witnesses.  They  know  that 
I  am  an  honest  man. 
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Taraehmui.*    Thej  are  Buddiahs  and  lire  as  boat-men :  they 
are  of  good  repute. 

•  Witness  No.  14,  p^^^  Mundul.f     They  are  Buddiahs, 

1       ^        '>    Ig!      ^^^^  ^^^  ploughs  and  boats,  would  rather 

"       "       '      not  be  surety  for  them. 
Chburdhun  Mundul.X    They  have  ploughs^  land  and  boats, 
would  not  be  their  sureties. 

These  people  belong  to  a  set  of  robbers.  They  are  initiated 
from  childhood  and  make  this  their  profession.  A  large  gang 
having  left  their  houses,  ihe  Police  were  looking  after  them, 
when  these  four  were  arrested. 

Implements  for  the  commission  of  burglary  were  found  in 
thdr  boats :  also  disguises,  so  that  they  could  prowl  about  the 
villages  as  mendicants  and  so  forth,  and  further,  property  which 
no  one  can  doubt  to  have  been  stolen  was  found  in  their  boat. 
The  two  last  prisoners  trump  up  a  story  against  the  Darogah, 
and  this  is  made  for  the  first  time. 

I  convict  the  prisoners  of  an  offence  within  the  meaning  of 
Act  XI.  of  1848,  and  sentence  them  to  be  imprisoned  with  hard 
labor  for  seven  years. 

Bemarks  hy  ihe  Nizamut  ^(^Jt»#.— (Present:  Mr.  D.  I. 
Money.)  The  prisoners  have  been  tried  and  convicted  by  the 
Sessions  Judge  under  the  provbions  of  Act  XI.  of  1848.  The 
evidence  supports  the  conviction,  and  I  see  no  reason  to  inter- 
fere with  the  sentence  which  has  been  passed  upon  them.  The 
appeal  is  therefore  rejected. 


1858. 


Maroh  8. 

Case  of 

Chuitpr 

Shikaebt 

and  others. 


PfiBB£!<rr  : 

D.  I.  MONEY,  Esq.,  Judge. 

GOVERNMENT 

versus 

LUNQEE  DHYENEE. 

Cbimv  Chabobd. — Perjury  in  having  on  the  8rd  November, 
1857,  intentionally  and  deliberately  deposed  under  a  solemn 
declaration  taken  instead  of  an  oath  before  the  Joint-Magistrate 
of  Baraset,  that  the  deceased  Bowanee  had  told  her  that 
Agnasee  Dhyenee  (the  prisoner)  had  given  her  drugs  to  procure 
alK>rtion ;  and  in  having  on  the  12th  December,  1857,  again 
intentionally,  and  deliberately  deposed  under  a  solemn  declara- 
tion taken  instead  of  an  oath  before  the  Officiating  Additional 
8e»ions  Judge  of  the  24-Pergunnahs,  that  Bowanee  did  not 
make  the  above  statement,  such  statements  being  contradictory 
to  each  other  on  a  point  material  to  the  issue  of  the  case. 

Committing   Officer. — Hon'ble  A.    Eden,  Officiating  Joint- 
Magistrate  of  Baraset. 


Baraset. 

1858. 

March  9. 
Case  of 

LUNOBB 

Dhtbkee. 

The  prisoner 
acquitted  of 
wilful  perjury, 
the  Court  hold- 
ing that  the 
contradiction 
between  the 
two  statements 
made  by  her 
amounted  to 
prerarication, 
inasmuch  as 
she  admitted 
the  correctness 
of  her  first 
statement  di- 
rectly  it  was 
read  to  her. 
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1858. 


March  9. 
Case  of 

LUNGEE 

Dhtbitbb. 


*  Wit.  No.  2,  Mohimaohunder 
Bose  Mohurir. 
„        „      4|  Hury  Prosono 

Chateijea,  mohurir. 


Tried  before  Mr.  J.  E.  S.  Lillie,  Additional  Sessions  Judge  of 
24(-PergunnahB  on  the  8fch  Februnry,  1858. 

Bemarka  hy  the  Addkional  Sessions  Judge, — Agnasee  Cha- 
mamee  was  indicted  for  the  culpable  homicide  of  Bowanee 
Ghamamee  by  administering  drugs  for  the  purpose  of  procuring 
abortion.  The  prisoner  in  the  present  trial  was  examined  by 
the  Committing  Officer,  and  deposed  that  she  had  visited  the 
deceased  who  was  very  ill,  and  that  in  reply  to  her  interrogations 
the  deceased  had  informed  her  that  l^r  illness  was  caused  by 
Agnasee  having  given  her  drugs  to  procure  abortion.    • 

At  the  Sessions  the  prisoner  omitted  to  mention  that  ciroum- 
stance,  and  though  repeatedly  questioned  with  respect  to  what 
cause  the  decea^  h<ul  assigned  for  the  origin  of  her  illness, 
she  affirmed  that  the  deceased  had  assigned  no  cause  whatever. 

The  prisoner  pleads  gwlty.    The  depositions  on  which  the 

charge  is  founded  have  been  duly 
proved.*  The  prisoner  has  no- 
thing to  urge  in  her  defence. 

The^Mw»ofthe  Law  Officer 
acquits  the  prisoner.  He  sees 
no  contradiction  in  the  two  statements.  He  considers  that  the 
prisoner's  denial  of  her  former  statement  arose  from  misapprehen- 
sion, and  that  she  re-affirmed  that  statement  when  it  was 
brought  to  her  notice.  It  should  be  mentioned  that  the  Law 
Officer  was  not  present  at  the  trial  of  Agnasee. 

The  reasoning  of  the  Law  Officer  is  not  borne  out  by  facts. 
A  reference  to  the  prisoner's  deposition  at  the  Sessions  will 
show  that  she  affirmed  in  the  most  distinct  and  unqualified 
manner  that  the  deceased  had  not  informed  her  of  the  cause  of 
the  origin  of  her  illness,  and  that  it  was  only  after  her  deposi- 
tion had  been  read  to  her,  that  she  admitted  it  was  correct. 

Believing  the  prisoner  to  be  guilty  of  the  crime  of  perjury, 
I  would  convict  her,  and  would  recommend  that  she  be  impri- 
soned for  three  (3)  years  with  labour  suitable  to  her  sex. 

Remarks  hy  the  Nizamut  Adawlut, — (Present:  Mr.  D.  I. 
Money.)  There  is  no  doubt  a  contradiction  between  the  state- 
ment made  by  the  prisoner  on  the  3rd  November,  1857,  and  that 
of  the  12th  December,  1857.  But  on  examining  both  the 
statements  carefully  I  must  say  there  is  a  doubt  whether  the 
prisoner  fully  apprehended  the  purport  of  the  question  put  to 
her  on  the  12th  December,  1857,  when  she  was  interrogated,  as 
to  whether  she  had  asked  the  deceased  Bowanee  if  any  medicine 
had  been  given  to  her  to  cause  her  illness,  and  she  made  replies 
contradictory  to  her  former  statement.  If  she  did  understand 
it,  she  was  guilty,  1  think,  at  the  most,  of  prevarication,  and 
not  of  wilful  perjury,  for  the  moment  her  previous  statement 
was  read  to  her,  she  acknowledged  its  correctness.  Under  these 
circumstances,  giving  her  the  benefit  of  the  doubt,  I  acquit  her 
and  direct  her  immediate  release. 
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Prssent  : 
D.  I.  MONEY,  Esq.,  OJiciaiing  Judge, 

GOVERNMENT  ahi>  NITTO  CHUNDALEBNEE 
vertus 
GIRISH  DOSS.  ^"^^^ 

OBOfB  CuABasD. — Wilfttl   raurder  of  Dinoo  Ohundal,  the        '^^^' 
husband  of  the  prosecutrix  Nitto  Chundaleenee.  March  19. 

Cbimb  Establishbd. — Culpable  homicide. 

Committmg  Officer. — Baboo  Isshur  Chunder  Ghosal,  Deputy  q^^^  Boas, 
Magistrate  of  Santipore. 

Tried  before  Mr.  U.  M.  BkinDer,  SesBions  Judge  of  Nuddea,   The  Sessions 
on  the  5th  May,  1857.  Judge  sen- 

B&marht  hf  the  Setiiom  Judge. — The  evidence  for  the  pro-  tenoed  thepri- 
«x.     w.  w    ^  TA     nu  section*    shews   that    Jadoo  •<^°«'*<>.»«^«? 

B,-W..  Ko.  1.  J^~  <^-«^         chuog.   Roohjt   Chung    a^d  J^^ J^- 

Dinoo     Chuudal      (deceased)  labor  in  irons, 
had  a  lease  of  a  fishery.     The  two  former  went  to  repair  the  and  two  years 
embankment  on  the  night  of  the  drd  Cheit.  Dinoo  was  at  a  ^^o^  i^^  heu 
distance  cooking.    About  midnight  persons  came  and  stole  ^^^P^-  ^^t 
fish.     Some  of  them  ran  off,  witnesses  went  and  apprehended  J^^  years^ftir- 
those  'who  remained.     Discussion    ensued,  Dinoo    took  one  ther  imprison^ 
bamboo,  Jadoo  another^  they  wei*e  going  to  the  village    to  ment  in  lieu  of 
complain,  when  they  had  gone  about  one  rueeee,  the  prisoner  stripes  on  a 
Oirish  Doss  seized  the  bamboo  out  of  the  hand  of  witness  ^^^tlL^'V^^ 
No.  1,  and  struck  him,  he  fell,  the  prisoner  then  beat  Dinoo  ^i^de  beld^to 
on  the  right  wrist  and  on  the  head.  Dinoo  fell,  prisoner  ran  off.  be  illegal  (C« 
The  blow  on  the  head  fractured  the  skull,  notice  was  given  to  O.  2l8t  Maj, 
the  gomastah  who  sent  the  Chowkeedar  witness  No.  14  and^^^^^.^o. 

^  ^,    „    •,  «  .     ,r     «  ryotsfin  whose  presence  Di- ?^^)  5" "®^ 

t  Wit.  No.  11,  Bodon  Mundle.  Jl„     'ia    i-i.^f    ni^^u     Ti*^.  ^"^  *^®^* 

„      ,,    12  GirisLCbung.  ^°°.    »»' ^k    i     ^"^^  ,^^*  fo.^  «pon  th. 

„     Z    13,  Bhogoban  Chung.         (prisoner)  had  woimded  him  prisoneroftw© 

with  a   bamboo,   Dinoo  died  jears'  impri- 
early  in  the  morning  (four  dunds)  of  4th  Cheit.     That  day  "onment  in 
the  chowkeedar  gave  information   at  the  thannah,  and  *li©  ^^'^  ,^''"^ 
gomastah  wrote  to  the  Darogah,  who  went  to  the  spot  (on  4th  Jhe^sentenw  of 
Cheit)  the  same  day  and  took  the  widow's  deposition  on  the  fol-  se^en  jears' 
lowing  day  5th  Cheit.     The  witnesses  also  were  examined  by  the  imprisonment 

Darogah,   and    the    prisoner  ^i*h  labor  in 
t  Wit.  No.  5,  Dinnonath  Cliundro.      confessed  J  and  said  that  Di-  ^'?"'  confirm- 

„      „    6,  Goluck  Doss.  j^^  ^j^j  ^jthers   were  taking 

::      ::    I'SJlfrcl^^cke,.       l.im    to   the  vmage   .ud    h! 

butty.  seizedabamboo  and  hit  witness 

„      „    9,  Tarachum  Baneijea.        No.  1.     He  confessed  before 

the .  Deputy    Magistrate    of 

TOL.   VIII.  H 
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185S.        Santipore  that  he  struck  witness  No.  1,  and  assertecl  that  Beeroo 
struck  deceased  on  the  head.     The  evidence  of  the  Assistant 


March  19.  Surgeon  shews  that  death  was  caused  by  the  above  mentioned 
Oase  of  blow  on  the  head,  which  was  inflicted  by  the  prisoner.  Here 
GuusH  Doss,  prisoner  pretends  that  he  knows  nothing  about  the  case,  but 
that  Sadoo  Mundle,  his  enemy,  must  have  named  him* 

The  jury  convict  the  prisoner  of  Kutl  Shubeh  Ahmed  or  cul- 
pable homicide.  The  prisoner  evidently  struck  the  blow  in 
order  to  escape  from  being  taken  to  the  village. 

I  oonoor  in  this  verdict  and  sentenee  him  to  ten  years' 
imprisonment  with  labor  in  irons. 

Bemarks  h^  the  Niztmut  Adawlut — (Present:  Mr.  D.  I. 
Money.)  This  prisoner  was  formerly  sentenced  by  the  Sessions 
Judge,  on  being  convicted  of  culpable  homicide,  to  ten  years' 
iBipi*isonmeut  with  labor  in  irons. 

The  prisoner  appealed  and  the  sentence  of  the  Sessions  Judge 
Was  annulled  by  this  Court  (Present:  Messrs.  Sconce  andTorrens) 
as  being  beyond  the  competency  of  the  Judge,  and  contrary  to 
the  provisions  of  Section  7,  iiegulation  XVII.  of  1817,  and 
Section  7,  Kegulation  XII.  of  1825. 

The  proceedings  were  returned  and  the  Sessions  Judge  waa 
directed  to  proceed  according  to  law. 

On  the  remand  of  the  record,  the  Sessions  Judge  sentenced 
the  prisoner  to  seven  years'  imprisonment  with  labor  in  irons 
and  two  years  more  in  lieu  of  stripes. 

Tlie  prisoner  has  again  appealed.  1  And  no  fault  with  the 
conviction,  or  the  evidence  upon  which  that  oonviotion  is 
based.  The  charge  is  olearly  established  against  the  prisoner. 
But  it  is  to  be  regretted  that  the  Sessions  Judge  has  a  seeond 
time  passed  a  sentence  whieli  he  was  not  competent  to  pass, 
and  again  contravene<l  the  provisions  of  the  law.  The  svb- 
stitulion  of  two  years  further  imprisonment  in  lieu  of  stripea 
is,  on  a  conviction  of  culpable  homicide,  illegal.  See  Circular 
Order,  21st  May,  1824,  No.  293. 

I  reverse,  therefore,  that  part  of  the  Sessions  Judge's  order 
which  sentences  the  prisoner  to  imprisonment  for  two  years 
in  lieu  of  stripes,  and  confirm  only  the  sentence  of  seven  years' 
imprisonment  with  labor  in  irons. 
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Feisbitt: 
D.  I.  MONET,  Esq.,  Officiating  Judge. 

GOVERNMENT  auid  EAMANATH  THACOOR 

ver$ii9  24-Perguii- 

BUaOBUTTY  CH URN.  HALDAR.  '"^• 


Cbimb  CHABesD. — Isb  oount,  forgery  in  altering  %  moklear^        19^9* 
iMin^  granted  to  him  by  the  prosecutor  with  the  intent  of"TI~r77 
defrauding  him  the  said  prosecutor;  2nd  count,  issuing  the 
aboYemeniioned  "  m^kteamom^y  knowing  a  potion  of  it  to    ^  ^"^  ^^ 
kare  been  fabricated.  ^*V« 

Charge  2nd,  fraudulently  obtaining  by  means  of  the  aboTe-     Haldab. 
menliobed  altered  instrument  from  the  Treasury  of  the  2^Per- 
gunnahs  the  sum  of  Co.'s  Us.  818-3-8  and  appropriating  the     The  prisoii^ 
same  to  his  own  use.  er  connoted 

Charge  8rd,  embeazlement  of  Co.'s  Rs.  818-3^,  belonging  of  forgery  in 
to  the  prosewtor  Ramaoath  Thaooor.  m^ktearaa- 

Charge  4th,  theft  of  the  Co.'s  Rs.  3 18-8-8,  belonging  to  the  meh,  and  issu- 
prosecutor  Ramanath  Thaooor.  ing  the  altered 

CsiMB  Ebtablishsb. — Forgery  and  issuing  a  moAT^MrmimaA  inatrument, 
knowing  a  portion  of  it  to  have  been  fabricated  and  fraudulently  »nd  fraudu- 
appiopriating  Co.'s  Rs.  818-8.8.  Silng^^'Si^l 

Committing  Officer. — Mr.  0.  F.  Montresor,  Officiating  ^ey  by  means 
Magistrate  of  24-Pergunnahs.  of  it,  was  sen* 

Tried  before  Mr.  E.  Lontour,  Sessions  Judge  of  2lt-Pergun-  tenced  by  the 
nahs,  on  the  1 9th  September,  1867.  Sessions 

Eemarks  hu  the  Seuiom  Judge.— In  this  case  the  defendant  J^  ^^!^2 
was  employed  by  the  prosecutor  to  look  after  the  case  in  which,  tonment  with 
be  was  interested  as  executor  to  the  estate  of  Oodyochand,  hard  labor  in 
re-14<?.  Se.  belonging  thereto,  and  wiiich  was  taken  for  pubHc  iron^. 
purposes,  under  the  power  he  was  authorized  to  petition  the     ^^  appeal 
Collector    and    make  the  necessary   exertions  in   the   matter,  bythe'prlson- 
extending  to  filing  proof,  &o.     The  act  of  forgery  charged  con-  er  on  the 
sists  in  the  addition  of  the  words  mulgeo  thaka,  after  the  wordii,  ground  that 
duleel  dustavez  making  the  authority  extend  to  taking  out  the  ^^^  e? idenoe 
money.     The  document  therefore  as  interpolated  runs  ^**^^*^  u^wu  ^*** 
duetavez  mulo  thaka  adhi  kagzat  U^apus  loikek.  charge  of 

Note. — There  is  no  connection  between  cash  and  other  whicii  he  was 
papers,  nmther  IS  there  any  connection  between  the  cash  and  couricted,  and 
the  word  wapus.  Without  these  words  mulyer  thaka,  the  <^bat  if  it  did, 
power  of  attameg  is  correct  m^nt  "JJm  too 

The  prosecutor  deposes  to  employing  the  defendant  to  look  ^yere.' 
after  that  particular  case  in  the  Collector's  Court.     That  he     The   Court 
heard  from  Nusheechunder  Chuckerbutty  that  the  defendant  held  the 
had  taken  the  money  (818-8-8,)  and  accordingly  sent  Ashotos  charge  to  be 
V  2 
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1858.         Chatterjea  to  the  CoUectory,  to  ascertain  if  it  was  so,  who 

~^     ,  reported  that  he  had  taken  the  money  and  under  his  instruction 

"^       •    application  was  made  to  the  Collector  and  the  power  of  attorney 

Owe  of      obtained,  from  which  it  appeared  that  the  power  of  attorney  had 

ty^Churit'    ^^^  interpolated  ;  on  being  questioned  the  defendant  admitted 

Haldab.      having  taken  the  money  and   paid  it  to  Nuseechunder  the 

Treasurer,    who,  however,  had   previously   denied  his   having 

proved,    and,  received  the  money.     When   ho   said   he  would  apply  under 

not  consider-  proper  powers  for  the  money.     He  then  made  off  and  the  pro- 

ing  the  pun-  gecutor  did  not  see  him  again. 

TOv^"  with  Swears  that  the  words  interpolated  were  no  part  of  the 
reference  to  original  power  of  attorney.  In  answer  to  Mr.  Norris  as  to 
the  eiroum.  whether  the  power  of  attorney  may  not  have  been  brought  for 
stances  of  the  signature  with  other  papers,  says,  that  it  was  brought  by  itself. 
case,  confirm-  xhe  defendant  hringing  it  himself. 

tenceand  dSi  In  the  Magistrate's  Court,  the  defendant  stated  that  the 
missed  the  ap-  power  of  attorney  was  in  his  own  hand  writing ;  that  under  the 
peal.  powers  delegated  he  took  out  the  money  and  deducting  85  Bs. 

odd  on  account  of  expenses  paid  over  the  halance  283  Rs.  odd 
to  Muheshchunder  Chuckerbutty,  the  prosecutor's  manager,  to 
whom  he  gave  the  account  at  the  same  time,  but  that  it  not 
being  the  custom  to  give  receipts,  none  was  given.  That  de- 
fendant had  no  access  to  the  power  of  attorney  after  it  was  filed 
in  the  CoUectorates. 

A  warrant  for  the  arrest  was  issued  on  the  22nd  of  January, 
1857,  be  appeared  aHier  the  attachment  of  his  property  in 
Hooghly  on  the  6th  of  July. 

Witness  No.  2  Gk>peenath,  is  general  attorney  to  the  estate 
of  Oodoychand,  states  that  the  defendant  on  being  questioned 
denied  liaving  received  the  money,  but  subsequently  on  the  fact 
being  ascertained  that  he  had  tatcen  the  money  and  given  his 
receipt  for  the  money  in  the  collectorate,  he  admitted  the  same 
and  begged  the  deponent  to  exercise  his  influence  in  getting 
him  out  of  the  scrape,  he  at  the  same  time  promising  to  scrape 
the  money  together 

Witness  No  3,  Moheshchunder  Chuckerbutty  deposes  to  the 
prosecutor  sending  for  him  and  asking  whether  as  the  canal 
matter  had  been  closed,  tlie  compensation  money  had  been  paid 
in  and  where  Bogobuttychum  was  and  bid  me  to  go  to  the 
collectorate  and  ascertain,  so  he  went  accompanied  by  Sredhur. 
The  Mohafez  would  give  no  clue  and  said  the  record  could  not 
be  traced.  The  acoountant  said  the  record  had  been  sent  to  the 
record-keeper  so  that  between  him  they  could  get  no  inform- 
ation. The  deponent  then  went  to  the  office  of  the  Deputy 
Collector  and  from  the  English  register,  it  appeared  that  the 
price  for  the  land  had  been  settled  at  318  Bs.  odd.  The  writer 
said  he  would  go  and  see  if  it  had  been  disbursed,  and  went  to  the 
Treasury  and  a  Brahmin  Mohurrir  with  a  memorandum  show- 


CASES  IN  THE  NIZAM UT  ADAWLUT.  93 

ing  that  ifc  had  been  disborsed  on  the  2iid  of  February  and        1868. 
accompanied   the  English   writer    and   told  hira.      Deponent  ""^^"^"17^ 
reported  this  to  the  proseoutor,  next  day  the  defendant  went  to 
the  prosecator's,  seeing  him,  deponent  asked  how  it  was  as  he   ^^^"^  ^ 
had  ascertained  from  the  Collectorate  that  tlie  money  had  been    ,^  Chuen' 
disbursed,  to  which  prisoner  said  it  was  impo8sible,  probably  the     Haldab. 
money   might   be  in  deposit.     No  power  to  take  out  money 
exist^  in  his  power  of  attorney.  At  this  time  Gopeenath  came 
up,  the  three  went  to  the  prosecutor,  defendant  offered  to  take 
out  the  money  on  being  provided  with  a  proper  power.     The 
deponent  and  Gopeenath  went  with  the  prisoner  to  the  Collector, 
wished  to  examine  deposit  ledger.     I^hey  said  the  money  was 
in  deposit  and  told  us  to  fetch  a  necessary  power  of  attorney  so 
returned  to  prosecutor  who  was  offended,  stated  to  him  their 
suspicions  next  day.     Prosecutor  sent  for  the  head  writer  Bam- 
dhone  and  sent  also  Ashotos  wakeel  to  ascertain  all  the  facts, 
wherein  the  present  prosecution  originates. 

Chundyohum  said  he  would  pay  the  money  and  Bhc^obutty- 
ohum  the  defendant  used  to  accompany  him.  He  came  for 
three  days  and  then  absconded.  Is  cashier  to  the  prosecutor. 
The  CoUec-tory  omlah  did  not  show  the  power  of  attorney  or 
the  prisoner's  receipt  to  the  deponent.  Is  not  able  to  say 
whether  the  defendant's  confession  preceded  or  followed  the 
return  of  the  power  of  attorney  to  the  prosecutor,  it  was  subse- 
quent to  the  intervention  of  the  head  writer ;  was  in  the  habit 
of  employing  the  prisoner  to  pay  in  money  occasionally,  on  one 
occasion  thirty-two  or  thirty-three  rupees  was  given  to  him  to 
pay  into  the  Collectorate,  on  demanding  the  dakhila  it  was  not 
forthcoming ;  wrote  a  note  unknown  to  the  prosecutor,  depo- 
nent being  afraid,  he  being  responsible  to  Neelcomul  and  got 
the  money  and  a  dakhila,  defendant  embezzled  this  and  depo- 
nent made  himself  responsible.  This  practice  in  deponent's 
office  is  to  give  receipts  for  all  payments  which  are  first  entered 
in  the  rough  waste  book  and  then  entered  in  the  regular  roka. 

Witness  No.  6,  Bamdhone  Sandyal  states  that  the  money 
was  paid  to  the  prisoner  after  inspecting  the  power  of  attorney 
admits  that  this  is  in  its  terms  ajar.  That  it  is  quite  correct 
with  reference  to  all  its  terms,  if  the  words  mulyo  thaka  be 
omitted. 

NoTS. — From  the  manner  in  which  this  witness  gare  his 
evidence  my  opinion  of  the  deponent  was  unfavorable  to  him. 
He  had  the  appearance  of  a  particeps  crimims.  The  manner 
might  however  be  natural  to  a  wish  to  palliate  which  was  only 
a  culpable  negligenoe. 

Witness  No.  1,  Kamtd  Base,  to  the  execution  of  the  power 
without  authorization  to  take  out  the  money. 

Witness  No.  4,  Qolam  Kadir  not  in  attendance. 

Witness  No.  5,   Ameeruddin  Strear,  to  the  admission  of  the 
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Hareh  31. 
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Bhogobit^ 

TT  CH17BV 

Haldar. 


prisoner  that  the  alteration  in  the  power  ef  attorney  was  made 
by  him. 

The  defendant  denies  the  charge  of  forgery  and  frandnlent 
appropriation  of  the  money  and  names  witnesses  to  eetabltsh 
his  defence. 

Witness  No.  8,  Chundychurn  Chatterjea  deposes  that  he 
introduced  the  defendant  to  the  prosecutor,  that  he  discharged 
his  duties  well.  That  the  defendant  took  the  money  out  of 
the  CoUectorate  and  paid  it  over  to  the  Treasarer  Nuseechunder 
instead  of  to  the  Baboo  and  the  Treasurer  appropriated  it. 
The  prosecutor  advised  deponent  to  settle  it  amicably ;  went  to 
the  Treasurer  who  admitted  having  had  the  money  and  that  ht 
had  appropriated  it  to  his  own  purposes  and  begged  him, 
<leponent,  to  speak  to  the  prosecutor  for  a  week's  time  within 
which  he  would  pay  the  money,  but  not  to  mention  him  in  any 
way  and  that  the  Baboo  said  in  reply,  Take  a  month,  daring 
which  interval  he  constantly  pressed  the  Treasuer. 

Witness  No.  9,  Prosonochunder  Mookerjea  has  known  the 
prisoner  for  same  time,  he  is  a  moktear  of  good  reputation  until 
the  present  confusion  (goolmal.)  In  Magh  1262  he  took  the 
818  Ba.  from  the  CoUectorate  and  placed  them  with  deponent, 
next  day  he  a$ked  him  to  give  him  the  money  to  pay  Nusee 
Ohuckerbutty,  the  Treasurer,  and  he  paid  282  Bs.  to  him, 
deponent  did  not  accompany  the  prisoner. 

Witness  No.  10,  Biresur  Mokopadhia  as  above. 

Witness  No.  14,  Bamchand  Paql,  that  he  went  to  ask  pay* 
ment  of  ten  rupees  and  found  the  prisoner  drafting  a  power  of 
attorney,  and  he  asked  him  to  read  the  drafb,  the  power  of 
attorney  authorized  him  to  take  out  documents,  money,  and 
other  papers.  This  was  in  Ugrohon  1261  B.  S.  This  witness 
was  not  examined  in  the  Magistrate's  Court. 

It  is  impossible  to  attach  any  degree  of  credibility  to  tliis 
witness. 

The  Law  Officer  convicts  the  prisoner  upon  the  first  charge, 
1st  and  2nd  count,  also  of  fraudulent  appropriation  as  per  the 
2nd  charge,  of  318  Bs.  8-8.  The  reasons  upon  which  this 
futwa  rests  are  recorded  in  XXkeJhtUoa. 

This  finding  has  my  concurrence. 

The  prisoner  hjis  had  every  assistance  of  Counsel.  The  case 
for  the  prosecution  is  nowhere  shaken,  llie  evidence  of  the 
prosecutor  and  his  witnesses  is  unimpeachable,  and  1  am  unable 
to  place  any  rehance  upon  that  for  defendant. 

i  n  this  case  that  the  power  of  attorney  has  been  interpolated 
and  additional  powers  added  admits  of  no  possible  doubt.  With 
these  additional  words,  the  power  of  attorney  is  all  ajar.  Without 
them  it  is  perfectly  correct.  The  money  not  being  forthcoming, 
enquiries  are  instituted  at  the  Collectors.  From  the  record 
office  and  disbursing  departments,  no  assistance  is  afforded,  and 
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enquiriag  fMurties  are  passed  about  between  the  two  offioet  with- 
oat  any  possibility  of  obtaining  the  desired  information.  In  the  ' 
Deputy  Collector's  English  Oifice  the  sum  is  traced  as  awarded 
iu  compeasatioa.  The  writer  goes  to  the  Treasurer  and  with 
the  assistance  of  a  Bralunin  Mohurrir  traoed  its  disbursement  on 
the  2nd  of  February.  The  parties  return  to  the  prosecutor. 
Tlie  defendant  denies  the  possibility  of  a  disbursement  without 
any  powers  in  the  power  of  attorney  to  take  out  the  money. 
Which  he  offers  to  apply  for  with  the  necessary  powers.  They 
pn>ceed  to  the  Treasury,  seek  to  examine  the  deposit  register, 
and  are  again  obstructed,  they  are  told  the  item  was  in  deposit, 
but  they  must  bring  the  necesss ry  power  of  attorney.  They 
again  return  to  the  prosecutor  who  employs  Ashotoss  a  vakeel 
of  the  Sudder  Dewanny  Adawlut,  who  makes  the  necessary 
anquiries  and  obtains  possession  of  the  power  of  attorney  which 
ahows  the  fabrication. 

The  defendant  wishes  to  have  examined  the  Register  of  the 
Collector's  office  in  which  abstracts  of  powers  are  recorded,  to 
show  that  this  was  a  power  to  take  out  money  and  entered 
accordingly.  This  would,  however,  fail  to  prove  that  the  fabri- 
cation was  not  made.  Indeed,  it  would  show  and  establish  that 
it  had  been  made  before  filing  it. 

I  am  asked  to  send  for  the  receipts  Register  of  the  prosecutor. 
and  junta  kurueh  accounts  of  the  prosecutor,  to  see  whether 
receipts  are  customarily  given  for  monies  paid  into  the  prose- 
ctttor's  Treasury. 

This  too,  would  only  afford  negative  proof  and  would  not 
establish  the  fact  of  any  actual  payment  having  been  made  as 
pleaded  in  the  defence.  There  is  abundant  proof  to  establish 
the  non-payment  in  the  admission  of  the  defendant,  as  most 
dktinctly  sworn  to  by  the  witnesses  for  the  proBeoution. 
Neither  can  it  be  supposed  that  the  prosecutor  a  highly  re* 
spectable  native  gentleman,  would  take  all  the  trouble  to  come 
ittto  a  Criminal  Court  and  prosecute  the  plaintiff  if  it  was  not 
true. 

The  witnesses  for  the  defendant  endeavour  to  turn  the  tables 
upon  the  Treasurer.  Cliundychum  Chatterjea  says  he  begged 
him  not  to  tell  the  Baboo  prosecutor,  that  he  had  himself 
embezzled  the  money  which  he  would  replace  in  a  week.  Thia 
is  incredible  on  the  face  of  it.  It  is  distinctly  in  evidence  that 
the  money  was  paid  out  on  the  power  of  attorney  authorizing 
such  payment,  and  is  as  distinctly  sworn  to,  that  no  such  power 
existed  in  the  original  power  of  attorney. 

Then  the  prisoner  absconds  from  22ud  of  January  to  the  Gth 
July  when  he  attends  voluntarily  after  the  attachment  of  his 
property. 

What  are  the  presumptions  in  the  case.  That  thefb  should 
follow  the  fabrication  of  the  power  or  that  honest  payment  in 
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due  course  should  follow  the  fabrication,  as  pleaded  ex  quo  tigno 
'  are  we  to  arrive  at  our  conclusions.  The  forgery  and  the 
taking  the  money  out  of  Court  under  the  forged  instrument  are 
well  established,  so  also  is  the  denial  of  the  recipiency  of  that 
money,  then  come  the  subsequent  admissions,  proceedings 
before  the  Magistrate,  flight  of  the  prisoner  and  subsequent 
surrender  after  attachment  of  his  property. 
-  Convicting  therefore  the  prisoner  as  indicted  and  in  cancor- 
irence  with  the  Law  Officer,  I  sentence  him  to  be  imprisoned  in 
irons  with  hard  labour  for  seven  years ;  and  I  cannot  close  the 
case  without  expressing  an  opinion,  that  a  strong  presumption 
arises  unfavorable  to  the  Officers  in  the  disbursing  departmeoft 
of  the  Collector's  Office,  exclusive  of  the  actual  Treasury 
probably. 

'  The  prosecutor  may  be  re-imbursed  to  the  extent  of  this 
embezzlement  under  Act  XVI.  of  1850,  and  his  costs  under 
Section  39,  Reg.  VII.  1803  recoverable  by  distress  and  sale. 

lirfiiarks  bif  the  Nizamut  Adawlut. — (Present:  Mr.  D.  I. 
Money)  'J'his  appeal  is  preferred  by  the  prisoner,  and  sup- 
ported by  his  pleader,  on  the  ground  first  that  the  evidence 
does  not  establish  tlie  crime  of  which  the  prisoner  has  been 
convicted,  and  secondly  that,  if  it  does,  the  punishment  is  too 
Severe. 

After  carefully  going  through  the  case,  there  cannot,  I  think, 
be  a  doubt  from  tlie  whole  evidence  of  the  prisoner's  guilt. 
There  is  no  allegation  made  that  the  prosecutor,  who  is  acknow- 
ledged to  be  a  most  respectable  man,  has  been  in  any  degree 
actuated  by  malice  or  ill-feeling  against  the  prisoner,  and 
nothing  has  been  brought  forward  by  the  prisoner,  and  no  plea 
urged  in  his  defence,  to  shake  the  evidence  for  the  prosecution. 

Regarding  the  severity  of  the  punishment,  this  is,  I  think, 
just  one  of  those  cases  in  which  punishment  should  be  severe. 
It  is  necessary  for  the  sake  of  example.  The  prisoner  was 
employed  for  a  special  purpose.  He  had  an  important  duf^  to 
perform,  and  for  the  periformance  of  it  he  was  entrust-ed  with 
certain  powers.  He  plays  false.  He  abuses  the  confidence 
which  was  reposed  in  him.  He  fraudulently  alters  the  instru- 
ment, in  which  those  powers  were  delegated,  and  by  means  of 
the  forgery  appropriates  his  employer's  money. 

I  see  no  reason  to  interfere  with  the  sentence  passed  upon  the 
prisoner,  and  reject  the  appeal. 
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Prbsekt  : 
D.  I.  MONEY,  Esq.,  Officiating  Judge. 


GOVERNMENT 

MUSST.  OOTOMEE.  ^^^*"^ 

Cbimk  Char&sd. — Wilful  murder  of  her  husband  Akbur.  >^^' 

.  Committing  Officer. — Mr.  H.  A.  Cockerell,  Officiating  Magii-    j.     ,  o^ 
trate.  n        t 

Tried  before  Mr.  H.  C.  Metcalfe,  Sesaionfl  Judge  of  Tipperab,  ^  ^^^i^^ 
OD  the  16th  February,  1858.  muss^uoto- 

Bemarks  by  the  Setsione  Judge,-^The  deceased  Akbur  con*' 
tracted  a  mka  marriage  with  the  prisoner  about  eight  months     Tho  prison- 
prior  to  his  death.  er     oonviotod 

There  is  no  very  direct  evidence  to  misconduct  on  the  part*  ^^  violent  pro- 
of the  wife,  but  the  tendency  of  such  evidence  as  touches  on-  ""^P^®"*    ®^ 
that  point  is  to  show  that  she  was  not  correct  in  her  behaviour,,  ^^"^^n^l^^ 
and  that  her  name  was  associated  with  that  of  one  Mohomed  murder  of  her 
Alii  of  Rajabgaon  (her  former  place  of  residence)  in  a  manner  huaband,  wm 
discreditable  to  a  married  woman.  Enough  appears  to  have  been  sentenced, 
known,  or  at  all  events  suspected,  by  the  husband  to  render  the  Jg'^^^^'^y  ^  *^ 
onion  the  reverse  of  happy,  but  they  continued  to  live  together  niondiSon  of 
as  man  and  inrife,  and  retired  to  sleep  as  such  in  the  same  hut  the     Sessiona 
on  the  night  of  the  24th  November,  the  wife  of  a  brother  of  the  Judge,  to  im- 
deceased  occupying  an  adjoining  hut  in  the  same  homestead.>  prisonment 
At  about  midnight  the  prisoner  called  to  her  sister-in-law  to J^5^ ^*ted to 
eome  in  haste  as  water  was  issuing  from  her  husband's  throat.^  Yiet  lex!^ 
The  sister-in-law  instantly  obeyed  the  call,  and  the  prisoner 
placing  her  inCemt  child  in  her  arms  lit  a  lamp  by  the  light  of 
which  the  deceased  was  seen  to  be  lying  dead  with  his  throat 
cut  and  the  floor  to  be  inundated  with  blood.    According  to  the 
rister-in-law,    who   was  a  most  unwilling   witness  and   very 
reluctant  to   disclose  what  she  knew,   she  did  not  ask  the 
prisoner,  nor  did  the  prisoner  tell  her,  how  and  by  whom  the 
deceased  had  been  thus  cruelly  murdered.     A  kackee,  or  saw- 
edged  sickle,  the  property  of  the  deceased,  was  lying  in  the 
blood  which  surrounded  the  body.     The  teeth  are  very  minute, 
but  very  sharp,  and  there  can  be  no  doubt  from  the  appearance 
presented  by  the  wound  that  it  was  effected  by  this  instrument. 
The  aeighbours  and  village  chowkeedar  were  speedily  on  the 
spot,  but  to  none  of  them  would  the  prisoner  admit  the  slight- 
est knowledge  of  the  circumstanees  under  which  her  husband 
had  been  murdered  or  even  a  suspicion  as  to  his  murderer.    This 
reticence,  however,  ceased  on  the  commencement  of  the  investi- 
gation by  the  Police  seven  days,  after  the  death  of  Akbur,  and 
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1858.        the  confession  then  made  hy   the  prisoner  was  subsequently 

"TZ — ^~~ —  repeated  before  the  Magistrate  with  a  variation  I  shall  hereafter 

March  81.    ju^jjoi^te^     J  consider  it  advisable  to  give  the  confession  ver- 

Case  of      hatim  as,  if  convicted  at  alL  it  must  be  mainly  on  her  own 

MUBST.  OoTO.  adn,i33i^„. 

In  the  course  of  the  night  of  the  10th  Aughun  my  husband 
got  up  and  went  to  sleep  in  the  house  in  which  the  ''  dhekee"' 
used  for  the  purpose  of  bruising  paddy  into  rice,  is  placed,  I  and 
my  infant  slept  in  the  northern  house  and  not  with  my  husband. 
My  other  son  aged  about  five  years  also  slept  with  me.  I  can- 
not say  at  what  hour  of  the  night  what  followed  occurred,  but, 
as  the  moon  was  just  setting,  Alleah  and  Esuff  residents  of  the 
same  village  with  myself,  went  close  to  the  house  where  the 
"  dhekee'^  stood,  Alleah  then  entered  the  house  in  which  I  was 
sleeping,  awoke  me  with  a  push,  and  asked  me  to  have  con- 
nection with  him,  1  answered  that  I  could  do  no  suoh  thing 
while  my  husband  was  sleeping  in  the  adjoining  house,  Alleah 
remarked  that  he  supposed  I  was  afraid  of  my  husband,  I  an- 
swered I  certainly  was.  He  then  said,  Well,  you  are  afraid  of 
your  husband,  but  1  will  finish  him  "seetnah  deeboK*  that  is, 
I  will  kill  him.  I  replied.  If  you  kill  him  what  will  become  of 
my  children  and  who  will  provide  for  them,  or  if  the  Govern- 
ment should  come  to  hear  of  it  what  will  they  say.  After  this 
he  went  away.  Befiecting  that  my  husband  was  sleeping  in 
the  dhekee  house,  and  not  knowing  whether  Alleah  might  not 
kill  him,  I  went  and  awoke  him,  related  to  him  all  that  had 
occurred,  and  brought  him  away  to  the  house  in  which  I  was 
sleeping.  I  told  him  that  as  he  was  alone,  and  it  was  far  from 
certain  whether  Alleah  might  not  kill  him,  it  would  be  well  to 
summon  the  neighbours.  He  accordingly  did  so,  but  the 
neighbours  occupying  the  two  adjacent  homesteads  to  ours, 
gave  no  answer,  1  awoke  my  husband's  sister  who  was  sleeping 
in  our  western  house.  My  husband  sang,  conversed  with  her, 
and  finally  went  to  sleep  in  the  northern  house,  I  also  lay  down 
with  him,  the  two  children  lying  between  us,  and  thus  placed 
we  both  fell  asleep.  About  midnight  Alleah  and  Esuff  opened 
the  door,  and  entered  the  house.  Esuff  got  on  my  husband's 
chest,  Alleah  drew  a  sickle  across  his  neck  and  he  made  a  noise. 
This  noise  awoke  me,  and  I  asked  my  husband  the  reason  of  bis 
making  such  a  noise.  Alleah  told  me  that  if  1  gave  the  alarm 
he  would  certainly  cut  my  throat  also.  Hearing  this  I  called 
my  sister-in-law  who  was  sleeping  in  the  westerly  house  and 
brought  her  to  the  house  in  which  I  was.  I  lit  the  lamp,  Alleah 
and  Esuff  having  quitted  the  house  before  my  sister-in-law 
entered  it,  while  they  were  in  the  house  there  was  no  light 
in  it. 

While  my  husband  v«  as  making  a  noise  and  I  was  feeling  about 
for  him,  the  sickle  that  was  in  his,  Alleah*s  hand,  came  in  contact 
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with  mine,  I  laid  hold  of  AUeah,  bat  he  knocked  me  down  and        1868. 
went  awaj,  breaking  in  the  attempt  the  bangles  that  I  wore  on    ^^~" 
my  right  hand.     When  Esuif  was  going  out  of  the  house  I  saw    ^^-^^^^ 
him,  and  recognized  him  I  knew  that  he  was  the  party  who  sat  T^„fjJ|f*^j[, 
on  my  hoaband's  chest,  as  the  house  was  small,  and  I  was  quite     ^"^     '^ 
dose  and  in  the  same  bed.     On  feeling  about  and  touching 
AUeah's  sickle  close  to  my  husband's  neck,  and  having  seen  it 
in  his  hand,  I  am  certain  that  he  was  the  party  who  cut  my 
husband's  throat  and  killed  him.     On  lighting  the  lamp  I  and 
my  sister-in-law  found  that  my  husband's  throat  was  cut,  and 
that  he  was  dead.     I  never  killed  him.    On  calling  out  '*  dohaf* 
and  making^  a  noise,  my  neighbours  Moolookchand  and  Subdhun 
came  and  found  that  my  husband  was  dead  with  his  throat  cut. 
The  next  day  the  chowkeedar  having  given  information  at  the 
thannah,  the  Police  omlah  after  investigating  the  matter  for- 
warded the  case  to  the  Sudder  Station.     In  answer  to  questions 
put  to  her   the  prisoner  stated,  that  Akbur  had  contracted  a 
neeka  marriage  with  her  in  the  month  of  Oheyt.     That  since 
the  month  of  Jeyt  last  she  had  indulged  in  an  illicit  connection 
with  Alleah.     Whenever  her  husband  happened  to  be  absent 
from  home,  and  sometimes  even  when  he  was  at  home,  Alleah 
would  come  and  have  connection  with  her.     On  the  night  of  the 
occurrence  thinking  that  her  husband  was  awake  she  refused 
to  permit  Alleah  to  lie  with  her.     On  other  occasions  thinking 
him  to  be  asleep,  she  had  had  connection  with  Alleah. 

She  went  on  to  say  that  Alleah  bears  another  name,  some 
calling  him  Alii  Mohomed.  AUeah's  residence  is  about  four  or 
&re  kanies  distant  from  that  of  her  late  husband.  The  sickle 
belonged  to  the  family  and  was  kept  on  the  western  side  of  the 
northern  house.  The  prisoner  found  it  on  the  spot  where  the 
murd^  was  committed.     It  was  besmeared  with  blood. 

While  Alii  Mohomed  was  drawing  the  sickle  across  my 
husband's  neck,  I  laid  hold  of  it,  to  prevent  his  doing  so,  but 
he  pushed  my  hand  away  and  cut  my  husband's  throat.  I  men'* 
tioned  Esiiff's  name  at  the  thannah  also,  but  whether  it  has  been 
written,  or  not  I  cannot  say. 

The  diserepancy  I  have  alluded  to  as  existing  in  the  two  con- 
fessions is  on  the  point  alluded  to  in  the  last  sentence  of  the 
confession  before  the  Magistrate.  According  to  her  thannah 
confession  her  husband  was  murdered  by  Alleah  or  Alii  Maho- 
med and  another  individual  whom  she  knew  not  and  could  not 
name.  Before  the  Magistrate  she  mentioned  the  name  of  Esuff 
as  assisting  Alleah  or  Alii  Mahomed  in  the  murder  of  her 
husband. 

There  is  no  reason  for  believing  that  the   Alleah   or  AUi 

Mahomed  of  Dingabhanga  (the  village  of  which  the  murdered 

man  was  a  resident)  entertained  an  improper  connection  with 

the  prisoner  or  bore  any  enmity  towards  her  husband.     He 
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IS68.        appeani  on  the  contrary  from  the  evidence  of  Moolookohaad  is 

— —  the  Magistrate's  Court  to  be  a  moral  and  well  ocmducted  maoi 

March  81.    ^^^  ^  y^^^^  expressed  his  disgust  at  the  prisoner's  heartlasa 
^^^^  ^f      and  unfeeling  demeanour  shortly  afber  her  husband's  Tiolent 
^^^^^'^  death,  in  such  a  manner  as  to  excite  the  woman's  vindictive  feel- 
^""^        ings  and  induce  her  to  name  him  as  her  guilty  paramour  instead 
of  Mahomed  AUi  of  Kajahgaon.     The  evidence  throughout  the 
case  negatives  the  existence  of  illicit  intercourse  on  the  pri- 
soner's part  with  any  resident  of  the  village  Dingabhanga, 
while  it  points  directly  to  Mahomed  Alii  of  Rajahgaon  as  the 
person  with  whom  the  prisoner  kept  up  a  guilty  intercourse. 

The  prisoner's  denial  to  her  sister-in-law  and  neighbours  of 
all  knowledge  of  the  manner  in  which  her  husband  was  mur- 
dered, is  another  point  which  strengthens  my  impression  that 
her  confession  does  not  represent  the  facts  of  his  death  as  they 
really  occurred. 

The  confession,  per  te,  furnished  such  a  detail  of  her  hus- 
band's murder  as,  if  true,  would  have  been  promptly  used  by 
the  prisoner  to  excylpate  herself,  and  to  remove  the  g^ve  sus- 
picion which  mutt  have  aiisen  against  her  from  the  fact  of  his 
having  been  murdered  while  sleeping  by  her  side  in  a  room 
occupied  by  themselves  and  their  children  only.  My  belief  is 
that  the  prisoner  arranged  the  terms  of  her  confession  during 
the  six  or  seven  days  which  intervened  between  her  husband's 
death  and  the  investigation  by  the  Police,  and  that  it  cannot 
be  relied  on  as  affording  a  true  description  of  the  circumstances 
of  his  murder.  Both  Mahomed  Alii  of  Eajahgaon  and  Alleah, 
or  Alii  Mahomed  of  Dingabhanga  have  been  released,  the  former 
by  the  Magistrate  and  the  latter  by  the  Darogah.  Grave  sua* 
pioion,  but  nothing  stronger,  attaches  to  the  first.  The  second 
I  regard  as  entirely  innocent,  and  as  having  been  named  by  the 
prisoner  partly  from  animosity  and  partly  perhaps  because  the 
prisoner  knew  that  the  name  of  Mahomed  Alii  was  likely  to 
be  coupled  with  her's  in  connection  with  her  husband's  death, 
and  that  her  confession  by  inculpating  an  innocent,  but  to  hef 
offensive,  individual  of  the  same  name,  might  ward  of  suspicion 
from  her  real  paramour. 

The  Mahomedan  Law  Officer  finds  the  prisoner  guilty  as  an 
accomplice  in  the  murder  of  her  husband,  and  pronounces  her 
liable  to  seoiuL 

In  this  verdict,  with  a  slight  difference,  I  concur,  although 
admitting  that  it  is  unsupported  by  any  direct  evidence ;  and  that 
the  prisoner's  confession  is  so  tainted,  with  falsehood  and 
duplicity  as  to  render  it  unworthy  of  much  confidence.  But  ^ 
appears  to  me  that  the  prisoner  is  guilty  on  strong  presumption 
of  either  having  herself  murdered  her  husband  or  having  aided 
and  abetted  others  in  effecting  the  murder.  She  was  alone  with 
him  in  the  room  in  which  he  slept  and  in  which  he  was  found 
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bleeding  and  dead.     The  instrument  with   which  the  murder        185S. 
was  committed  was  his  and  her  property,  and  was  so  placed,  and  "Tj!     r~ — 
80  small  of  size,  as  to  render  it  most  improbable  that  any  one       ^^ 
entering  an  entirely  dark  room  could  have  observed  where  to  lay       Case  of 
his  hand  on  it.     It  is  very   sharp,   and   the  Medical  Officer  '  ^'^^^^^"^ 
deposed  that  with  such  a  weapon  the  wound  on  the  throat  of 
the  deceased  might  have  been  inflicted  by  a  single  cut.     The 
prisoner  is  a  thick-set  muscular  woman,  and  it  is  quite  compatible 
with  probability  to  suppose  that  it  was  her  hand  alone  which 
inflicted  the  fatal  wound. 

But  as  no  eye-witnesses  exist  to  support  this  view  of  the  case, 
and  as  it  is  not  mentioned  by  the  prisoner's  confession,  I  would 
convict  the  prisoner  on  strong  presumption  of  aiding  and  abet- 
ting in  her  husband's  murder  which,  could  not,  under  the 
circumstances  of  scene  and  time,  have  been  eflected  without  her 
knowledge  and  participation,  and  would  sentence  her  to  imprif 
sonment  for  life  with  labor  suitable  to  her  sex. 

BemarkM  by  the  Nizamut  Adatolut. — (Present:  Mr.  D.  I. 
Money.)  The  Sessions  Judge  has  stated  correctly  the  parti- 
otdars  of  this  case.  After  weighing  the  whole  evidence,  I 
concur  with  him  in  thinking,  that  it  is  impossible  to  credit 
the  prisoner's  confession,  and  it  is  equally  impossible  to 
believe,  that,  even  if  she  did  not  commit  the  murder  of  her  hus- 
band with  her  own  hands,  she  was  not  guilty  of  aiding  and 
abetting  in  it.  Her  participation  in  the  crime  is  under  the 
circumstances  almost  self-evident.  I  convict  her  therefore  on 
violent  presumption  of  aiding  and  abetting  in  the  murder  of  her 
husband,  and  sentence  her,  as  recommended  by  the  Sessions 
Judge,  to  imprisonment  for  life  with  labor  suitable  to  her  sex. 
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SUMMARY  CASES. 

Maach,  1858. 


PbbSEKT:  ,-., 

Midnapore* 
D.  I.  MONET,  Esq.,  Officiating  Judge. 

1858. 


No.  17,  OF  1858.  *    ^^^°^25. 

PUNCHANUND  ROY  MOHASHAYE,  Pbtitiokbb,       p  J^'^^iJ^ 
Vakbils  of  Pbtitiokbb,  BA.BOOS  JUGDANUND  MOO-   ^ymohI. 
KERJBA  AND  K ALLEE  PROSUNNO  D  UTT.  bhayb. 

Tbis  is  an  application  on  the  part  of  the  petitioner,  who  has  T^e  sppli- 
been  convicted  bj  the  Sessions  Judge  of  affray  with  wounding  cation  of  the 
and  sentenced  to  two  years'  imprisonment  and  fine,  to  be  prisoner  con- 
released  on  bail  pending  an  appeal  which  he  has  preferred  ^»c^  hy  the 
against  the  Judge's  sentence.  ^''^n^'lS^ 

It  is  urged  on  the  ground,  that  it  appears  from  the  Sessions  ^t^  wound- 
Judge's  decision  and  is  clear  from  the  Sessions  Judge's  own  ing  and  sen- 
showing  that  there  was  no  premeditation  on  the  part  of  the  tenoed  to  two 
prisoner,  that  he  was  not  the  aggressor,  and  that  he  was  com-  y®*"*  j°*^"j 
pelled  to  act  as  he  did  in  self-defence,  and  that,  inasmuch  as  g^"*^  be*^ 
there  is  upon  the  record  primd  facie  evidence  in  favor  of  the  leased  on  bail 
prisoner  he  is  entitled  to  be  put  upon  bail,  until  the  Court  pending  an 
passes  judgment  upon  his  appeal.  appeal  from 

Although  there  is  nothing  in  the  judgment  produced  before  the  *^?J!^*®??®i^ 
Court  to  show,  and  it  is  not  found  by  the  Sessions  Judge,  that  JhSbi^h^h 
the  prisoner  was  guilty  of  an  affray  attended  with  such  serious  there  was  m)- 
wounding  as  to  endanger  life,  which  would,  under  the  provisions  thing  in   the 
of  Clause  8  Section  25,  Regulation  XX.  of  1817,  prevent  the  decision  of  the 
Court    from,  acceding    to    this    application,    still    I    cannot  Sessions 
gather  from  that  judgment  any  primd  facie  evidence  in  the  Jj^^  ^^  ^  ^ 
prisoner's  favor,  as   contended  for  by  his  pleader.     In  order  goner  was^ 
to  grant  an  application  of  this  nature,  it  must  be  shown  not  guilty  of  an 
only  that  the  offence  is  a  bailable  offence,  but  that  there  are  affray  with 
reasonable  grounds  for  believing,  that  the  prisoner  may   not  ^^^^    feriaut 
be  guilty  of  the  charge  of  which  he  has  been  convicted.  ^^^endain^ 

life,  which  would,  under  the  provisions  of  CI.  8,  Sec.  25,  Reg;.  XX  of  1817. 
prevent  the  Court  from  acceding  to  the  application,  still  the  Court  could 
not  collect  from  that  judgment  any  primd  facie  evidence  in  the  prisoner's 
favor,  as  contended  for  by  his  pleader.  Held  also  that  in  order  to  the  grant- 
ing of  an  appUcation  of  this  nature,  it  must  be  shown  not  only  that  the 
o&noe  is  bailable,  but  that  there  are  reasonable  grounds  for  believing,  that 
the  prisoner  may  not  be  guilty  of  the  chrage  of  which  he  has  been  convict- 
ed. 
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185&  Now  no  such  presumption  can  arise  from  a  perusal  of  the  only 

"m — h  2JS     ^^^^^^  hefore  me,  the  decision  of  the  Sessions  Judge.    On  the 

^*"^     •    contrary  the  Judge  states  that  there  is  sufficient  evidence  to 

PwiP*"*imwT>  P^^^®  ^^^^  **^  affray  with  severe  wounding  took  place,  that  tbe 

BoY^MoHA^  prisoner  with  others  took  a  conspicuous  part  in  it,  and  that  it 

iHATi.      ^  ^^^  the^«^  time  the  prisoner  has  heen  convicted  of  a  similar 

offence.  ^^""^^^ 

Under  the^c  circumstance  as  no  good  cause  has  been  shown 
why  th^  |7nsoner  should  be  admitted  to  bail,  I  see  no  reason  to 
interfd^.'O  with  the  order  of  the  Sessions  Judge  pending  thft 
appeal,  from  his  sentenco^*^  reject  the  application. 


A 


QUARTERLY 

No. 

FOR  APRIL,  MAY,  AND  JUNE. 

1858. 


NOTICE. 

With  reference  to  Government  Order,  dated  the  27th  May,  1867, 
No.  2783,  Quarterly  Nambers  only  of  Selected  cases  are  published. 
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REGULAR  CASES. 

Apeil,  1858. 


Prssxkt  : 
D.  I.  MONEY,  Esq.,  Officiating  Judge, 


GOVERNMENT  and  ALLUM  ZELLADUR 
ver%u% 
RAMSOONDER  BHUTTACHARJEA.  KnDgpore. 

CfUiUB  CpABOKP. — Embezzling  a  8um  of  Rs.  339-2,  the        1868. 

property  of  his  masters  Messrs.  J.  and  R.  Watson,  while  in ; 

their  employ.  -^P^  ^• 

CsiMB  EsTABLi8HBD.--^Embezz1ing.a  sum  of  Rs.  389-2  of      Case  of 
his  masters  Messrs.  J.  and  R.  Watson,  while  in  their  employ.        Bambooh- 

Committing  Officer.— Mr.  A.  J.  Jackson,  Officiatmg  Joint-  ^^^^^^^' 
Magistrate  of  Rograh. 

Tried  before  Mr.  F.  A.  Glover,  Officiating  Sessions  Judge  of  xhe  prisoner 
BaDgpore>  on  the  2nd  February,  1858.  aoquittedupon 

£emark9  hg  the  OfficiaUng  8e99um»  Judge. — Prisoner  pleads  tbe    InsufBoi. 

**  not  gmlig.''^    Ramsoonder  Bbuttacharjea  was  employed  as  a  T'^J^J**'*^' 

gomastah  \n  the  Sultangunge  silk  Factory  belonging  to  Messrs.  t^^'^^^of 

J.  ai^d  R.  Watson,  and  in  that  capacity  superintended  the  embesse^ent, 

purchase  of  silk  cocoons,  on  account  of  which  he  was  supplied  the  Court  find- 

with  funds  from  the  head  Factory  at  Surdah.     It  appears  that  ing  that  there 

in  the  month  of  Jeyt,  1263,  B.  8.  or  1866,  A.  D.  he  absconded  ^^   «<>  ^^ 

without  accounting  for  the  monies  in  his  possession  received  on  J|Joof^J|J*S|^ 

acoount  -of  the  factory,  amounting  to  Oo.'s  Rs.  339-2.    The  should  be   in 

immediate  cause  of  his  absconding  was  his  being  summoned  to  all  such  casee, 

the  bead  factory  by  the  manager  Mr.  Bashford  (witness  No.  7,)  o(  the  Jhimdth 

to  give  in  his  accounts,  and  to  explain  various  deficiencies  both  ^!^j^^^^^7^' 

in  the  weight  and  quality  of  the  cocoons  sent  in  :  instead  of  ^^^^^  ^        ^ 

UtteqdiAg  to  the  summons,  he  made  off,  and  was  not  heard  of     Held    that 

till  a  long  time  afterwards,  when  he  was  apprehended  in  the  where  a  person 

Pubna  district  and  sent  in  to  the  Joint-Magistrate  of  this  is  ohargedwith 

place.  embezzlement, 

.    His  defence  is  that  he  neither  .absconded,  nor  made  ^^^^7  ^n! of  1850 

with  any  of  hi^  employers'  property,  he  fell  ill  with  disease  in  and  the   sum 

the  eyes,  and  went  to  Calcutta  for  medical  treatment,  previously  alleged  to  hare 

making  over  charge  of  the  monies  in  his  possession  to  the  been  embess- 

Mohurrir  of  the  r^toiy.  ^^*^*''^ 

This  Mohnrrir,  who  was  one  of  the  principal  witnesses  iJ^  ^tems  of  ^aad^ 

tiie  case,  died  before  the  trial.  The  fact,  however,  of  the  prisoner  justed  account, 

being  employed  as  gcnnashta^  and  having  one  day  disappeared  it  is  necessary 
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1858.        from  the  Factory  is  proved  by  the  witnesses  named  in  the 

' — : — .TT'^     ^  *,        ...     ^4  margin.*      Secondary    evidence    aa 

Apnl  6.  •  No.  2.  Ajhu^Nushya.       ^^en  to  attest  the  deposition  of  the 

Case  of  *>    ^»  Hoormat.  deceased  Mohurrir,   from   which    it 

DmBbSota-  *      '  '  appeared    that    the    prisoner    had 

CHABJ£A.  "  absconded  in  debt  to  the  Factory  Co.'s  Rs.  839-2,  made  up 

partly  by  balances  before  in  his  hands  and  partly  by  the  pro- 

to  state  under  ceeds  of  Bank  of  Bengal  Notes  for  Co.'s  Rs.  200^  the  money 

which  of   its  upon  which  he  had  obtained  from  the   Khumah   zemindary 

proTisious  the  Cutcherry,  where  he  had  been  in  the  habit  of  exchanging  notes 

So^t  The  ^°  account  of  the  Factory.    The  Factory  account  books  are 

oooTM   to  be  ^^^  attested,  indeed  the  only  person  who  could  have  attested 

obseryed      in  them  is  dead,  but  the  record  shows  a  letter  purporting  to  have 

such  cases  was  been  sent  by  the  prisoner  to  the  agent  Mr.  Bashford,  in  which 

l*id  down  by  the  writer  after  expressing  astonishment  at  being  made  the 

tent  -Mr  T  ^"^J®^*  ^^  ^"^^  *  charge,  admits  that  there  was  the  sum  of 

B.  CoWin^)  in  ^^^  ^®-  ^^  ^^  hands  before  he  left  the  factory. 

the    case    of     On  the  authenticity  of  this  letter  therefore  the  whole  case 

Gungadhur    turns. 

Sif^  *"d  an-     'i^be  witness  named  in  the  margin.t  deposes  to  the  prisoner's 

M^u  1QKQ       X  w    ^  -tr    -D   ur  ^  signature  and  swears  to   its   being 

M«ch.  1863,       t  No.  7.  Mr.  B-hfonL  ^^     ^^    ^^^^^^^  ^  ^^^  ^  ^ 

and  speak  Bengali  well,  and  from  the  number  of  times  he  had 
seen  the  prisoner's  signature,  was  perfectly  well  acquainted  with 
it,  and  had  no  doubt  that  the  signature  at  the  foot  of  the  letter 
was  the  prisoner's. 

The  prisoner  admits  having  been  a  factory  servant,  his  de- 
fence is,  that  feeling  very  ill,  he  made  over  charge  of  his  papers 
and  money  to  the  deceased  mohurrir,  and  made  arrangements 
with  the  omlah  of  Khumah  Zemindary  Cutcherry  from  whom 
200  Rs.  were  due  on  account  of  Bank  of  Bengal  Notes  given 
to  them  some  time  before,  tliat  the  money  should  be  paid  to 
AUum  Jelladar  (the  prosecutor)  on  behalf  of  the  factory. 

Several  witnesses  were  called  for  the  defence,  they  all  state, 
that  the  200  Rs.  which  were  left  due  to  the  factory  when  the 
prisoner  went  away  ill,  were  duly  paid  to  the  Mohurrir. 

Tbe  Law  OfRcer*s  Juttoa  convicts  the  prisoner  of  the  crime 
charged,  in  which  finding  I  concur  for  the  following  reasons. 

The  fact  of  prisoner's  being  a  trusted  servant  of  the  Factory 
and  of  his  having  gone  away  from  it  without  the  leave  or 
sanction  of  his  employer  are  proved,  and  indeed  admitted  by 
the  prisoner  himself.  He  admits  moreover  that  the  sum  of 
Rs.  339-2  was  in  his  charge  and  the  only  portion  of  the  money 
for  which  he  attempts  to  account  is  the  200  Rs.  due  on  the 
Bank  Notes,  the  remainder  of  the  money  is  indeed  said  to  have 
been  expended  in  various  ways ;  but  the  defence  is  in  this 
particular  unsupported.  With  regard  to  the  200  Rs.  the 
evidence  produced  by  the  prisoner  does  not  satisfy  me,  the  fir^t 
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witiiess  was  a  village  Gomashtab,  and  the   day  on  which  the        1858. 
transaction  is  said  to  have  taken  place  was  the  first  day  of  the  "~ — TT' — 
paoma  or  collecting  rents,  of  all  persons  the  most  unlikely  one      ^ 
to  have  been  at  the  Cutchery  on  such  a  day  was  the  gomashta.    -S^^  ^^ 
Tbe  others  depose,  that  the  prisoner  went  away,  having  made  d^I^  bhutta- 
an  arrangement  that  the  money  was  to  be  paid  to  Allum  on     chaujea. 
the  part  of  the  factory,  and  that  the  money  was  afterwards  paid 
to  the  factory  mohurrir  since  dead,  the  only  proof  of  this  pay- 
ment is  the  evidence  of  the  men.    No  receipt  for  the  money 
appears  to  have  been  taken.     No  acknowledgment  was  given  to 
Allum,  that  the  money  was  due,  whilst  Allum  himself  stoutly 
denies    that    the  transaction  ever   occurred  as  stated.    The 
witnesses  morever  remember  perfectly  well  that  happened  at  a 
casual  meeting  more  than  two  years  ago,  but  tbey  could  not 
tell  bow  many  notes  there  were  for  200  Ks.  or  when  they  were 
given  by  the  prisoner. 

Again,  were  the  prisoner's  story  true,  that  he  was  anxious  to 
get  away  and  make  over  his  accounts,  why  did  he  want  the 
casb  at  all :  he  could  have  made  over  the  notes  for  it  as  easily  as 
eashy  easier  indeed. 

Tbe  witness  (Baradhan)  No.  6,  who  proved  before  the  Joint- 
Magistrate  that  the  prisoner  took  the  money  for  tbe  Notes  and 
went  away  with  it,  was  unfortunately  not  present  at  the  trial, 
but  his  statement  made  before  the  Lower  Court  is  amply 
corroborated. 

Add  to  this,  that  the  prisoner  never  found  that  he  was  ill  or 
obliged  to  leave  tbe  factory  suddenly  until  he  received  a  sum- 
mons from  Mr.  Basbford  to  go  to  Surdah,  and  the  falsity  of  his 
defence  appears  evident. 

I  convict  him  under  Act  XIII.  of  1850,  of  feloniously 
stealing  Co.'s  Bs.  339-2  the  same  being  in  his  possession  as 
trust,  and  sentence  him  (in  consideration  of  his  age)  to  two 
years'  imprisonment  with  labor,  but  without  irons,  and  to  pay 
a  fine  under  Act  XYI.  of  1850,  of  Co.'s  Bs.  839-2  for  the 
benefit  of  the  party  robbed. 

BemarJcM  hf  the  Nixamut  Adatolut. — (Present :  Mr.  D.  I. 
Money.)  The  prisoner  was  committed  by  the  Magistrate  on 
the  charge  of  embezzling  a  sum  of  Bs.  339-2-0,  the  property  of 
his  masters  Messrs.  J.  and  B.  Watsou  and  Co.,  while  in  their 
employ. 

The  Sessions  Judge  convicts  the  prisoner  under  Act  XIII. 
of  1850,  of  feloniously  stealing  Co.'s  Bs.  339*2<0,  the  same  be- 
ing in  his  possession  on  trust. 

It  does  not  appear  that  the  charge  against  the  prisoner  was 
laid  by  the  Magistrate  under  Act  XIII.  of  1850,  but  if  it  was, 
it  is  not  specified  by  bim  under  whicb  of  its  provisions,  nor  does 
the  Sessions  Judge  state  under  wbicU  of  them  be  tried  the  case 
and  passed  sentence. 
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SUMMARY  CASES, 

Maach,  1858. 


Pbesekt:  ,..3 

Midnapofe* 
D.  I.  MONET,  Esq.,  Officiating  Judge. 

1858. 


No.  17,  or  1858.  *     March  25. 

PUNCHANUND  BOY  MOHASHAYE,  Petitionee,       v^^.frrr^ 
Vakeels  op  Pbtitiokeb,  BABOOS  JUGDANUND  1^00-^^^^^ 
KEBJBA  AND  K ALLEE  PBOSUNNO  D  UTT.  bhatb. 

This  is  an  application  on  the  part  of  the  petitioner,  who  has  rph^  appli- 
been  con?icted  by  the  Sessions  tfudge  of  affray  with  wounding  cation  of  the 
and  sentenced  to  two  years'  imprisonment  and  fine,  to  be  prisoner  con- 
released  on  bail  pending  an  appeal  which  he  has  preferred  vi^^ted  hy  the 
against  the  Judge's  sentence.  ^an  ""affro 

It  is  urged  on  the  ground,  that  it  appears  from  the  Sessions  withTwoimcL 
Judge's  decision  and  is  clear  from  the  Sessions  Judge's  own  ing   and  sen- 
showing  that  there  was  no  premeditation  on  the  part  of  the  tenoed  to  two 
prisoner,  that  he  was  not  the  aggressor,  and  that  he  was  com-  years'   impri- 
pelled  to  act  as  he  did  in  self-defence,  and  that,  inasmuch  as  fi^^Tto  he*° 


P6- 


there  is  upon  the  record  primd  facie  evidence  in  favor  of  the  leased  on  bail 
prisoner  he  is  entitled  to  be  put  upon  bail,  until  the  Court  pending  an 
passes  judgment  upon  his  appeal.  appeal  from 

Although  there  is  nothing  in  the  judgment  produced  before  the  *^®  *^*®?f®i^ 
Court  to  show,  and  it  is  not  found  by  the  Sessions  Judge,  that  Jh^^'ho    h 
the  prisoner  was  guilty  of  an  affray  attended  with  such  seriom  there  waa  m)- 
wounding  as  to  endanger  life,  which  would,  under  the  provisions  thing  in   the 
of  Clause  8  Section  25,  Begulation  XX.  of  1817,  prevent  the  decision  of  the 
Court    from,  acceding    to    this   application,    still    I    cannot  ^^^^'^ 
gather  from  that  judgment  any  primd  facie  evidence  in  the  ^^^®J^"^"J!^ 
prisoner's   favor,  as  contended  for  by  his  pleader.     In  order  goner  was 
to  grant  an  application  of  this  nature,  it  must  be  shown  not  guilty  of  an 
only  that  the  offence  is  a  bailable  offence,  but  that  there  are  affiray  with 
reasonable  grounds  for  believing,  that  the  prisoner  may   not  "^^^    ferioui 
be  guilty  of  the  charge  of  which  he  has  been  convicted.  tlT "^wSL/^ 

life,  which  would,  under  the  provisions  of  CI.  8,  Sec.  25,  "Reg,  XX  of  1817. 
prevent  the  Court  from  acceding  to  the  application,  still  the  Court  could 
not  collect  from  that  judgment  any  primd  fhcie  evidence  in  the  prisoner's 
favor,  as  contended  for  by  his  pleader.  Held  also  that  in  order  to  the  grant- 
ing of  an  appUcation  of  this  nature,  it  must  be  shown  not  only  that  the 
ofience  is  bailable,  but  that  there  are  reasonable  grounds  for  beUeving,  that 
the  prisoner  may  not  be  guilty  of  the  ohra^  of  which  he  has  been  oon?ict« 
ed. 
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1858.  Now  no  such  presumption  can  arise  from  a  perusal  of  the  only 

"TJ —  record  before  me,  the  decision  of  the  Sessions  Judge.    On  the 

^^*^  contrary  the  Judge  states  that  there  is  sufficient  evidence  to 

vinP'^^T^Lr*  prove  that  an  affray  with  severe  wounding  took  place,  that  the 

BoT^HA^  prisoner  with  others  took  a  conspicuous  part  in  it,  and  that  it 

,2ATi.  *  1^  ^0^  t}i<Q  first  time  the  prisoner  has  been  conyicted  of  a  similar 

offence. 

Under  these  circumstances  as  no  good  cause  has  been  shown 
why  the  prisoner  should  be  admitted  to  bail,  I  see  no  reason  to 
interfere  with  the  order  of  the  Sessions  Judge  pending  tba 
appeal  from  his  sentence  and  reject  the  application. 


QUARTERLY 

No. 

FOR  APRIL,  MAY,  AND  JUNE. 

1858. 


NOTICE. 

With  reference  to  Gh>Teniinent  Order,  dated  the  27th  May,  1857, 
No.  2783,  Quarter^  Numbers  only  of  Selected  cases  are  published. 


TOI..  Tin. 
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1858.        No.  71,)  deposes  to  the  existence  of  a  dispute  between  prisonere 

No8.  31  and  32. 

Apnl  8.  rj^Yxe  prisoner  No.  32,  Bhoirub  Tetoolya,  pleads  an  alibi,  but 

Case  of  his  witnesses*  have  deposed 

GuNKSH      •  Wit.  No.  75,  Gunga  GK>bind  Miin-     to   nothing    satisfactory    ou 

^a'^'Z^Z  ^^  u  ^^^'        mr    41  l^is  behalf.     On  the  contrary 

and  others.  „      „    77,  Hurreeram  Mundle.        .  r  i.i-        l  j  j  / 

;,      „    78,auneshJowly,Chow.     two  of  them  have  deposed  to 
keedar.  his  being  a  thief. 

The  prisoner  No.  33,  Da- 
moo  Tetoolya,  pleads  an  alibis  and  that  prisoners  Nos.  25  and 
32,  have  named  him  in  their  confessions  owing  to  their  having 

had  disputes  with  him  aboat 

t  Wit.  No.  79,  Mooktaram  Tetoolya.     caste,  &0.  Ac.  His  witnessesf 

„      „    80,  Bahadoor  Tetoolya.        j^^ve   deposed   to    the   alibi, 

"      "    |2'srr^^;olTa.  ^^^  ^^^   ^^  ^^^"^    (^OB.  81 

Z     \\    83*,  Khetoo  Tetoolya.  ^^  83,)  have  deposed  to  the 

„      „    84,  Gossain  Gowalla.  existence  of  differences    be- 

tween the  prisoner  and  pri- 
soners Nos.  25  and  83. 

The  following  shews  the  extent  of  the  evidence,  direct  and 
circumstantial  against  the  several  prisoners  included  in  this 
conviction-statement,  together  with  the  particulars  of  the 
former  cases  in  which  they  have  severally  been  implicated  or 
brought  before  the  Magistrate's  and  Sessions  Court. 

Prisoner  No.  25,  Qunesh  Tetoolya  Bagdee  Chowheedar, 
Was  arrested  in  the  act,  I  confessed  before  the  Police  and  the 
Magistrate.  Has  before  been  imprisoned  for  one  month,  for 
petty  theft,  and  was  also  arrested  in  a  former  case  of  daooity 
with  wounding,  and  released  from  want  of  proof. 

Prisoner  No.  26,  Denonath  Roy,  was  arrested  with  two 
recently  inflicted  wounds  on  his  back,  which  the  medical  officer 
is  of  opinion  were  inflicted  with  a  sword,  and  could  not  have 
been  caused  in  the  manner  stated  by  the  prisoner,  la  impli- 
cated in  the  Mofussil  confession  of  the  prisoner  No.  32,  and  is 
proved  to  have  been  absent  from  his  village  on  the  night  of  the 
dacoity. 

Prisoner  No.  27,  Kamoo  Tetoolya,  is  implicated  in  the  Mofus- 
sil confession  of  prisoner  No.  25  and  was  recognized  by  witnesses 
Nos.  4,  5,  9,  10,  11,  12  and  14. 

Prisoner  No.  30,  Kisto  Lobar,  was  absent  from  his  home  on 
the  night  of  the  dacoity,  was  recognized  by  witnesses  Nos.  9, 10, 
11,  12,  13  and  14.  Is  a  bad  character,  and  was  once  before  sen- 
tenced to  ten  years'  imprisonment  for  dacoity,  but  released  in 
appeal. 

Prisoner  No.  31,  Noyan  Tetoolya  Bagdee.  Is  named  in  the 
Mofussil  and  Foujdary  confessions  of  prisoner  No.  25,  and  in 
the  Mofussil  confession  of  prisoner  No.  32  and  is  sworn  to  by 
witnesses  Nos.  9, 10  and  II.     Has  before  been  imprisoned  in  a 
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case  of  tbefb  and  receiving  (six  months)  in  one  of  affray  with        1858. 

homicide  (eighteen  months)  and  (one  year)  in  default  of  seen- . 

rity  for  good  condact.  -^P"^  ®* 

Prisoner  No.  32,  Bhy rub  Tetoolya,  confessed  before  the  Police       Case  of 
to  having  joined  in  the  dacoity.  Gunesh 

Prisoner  No.  33,  Damoo  Tetoolya,  is  named  in  the  Mofussil  ^^^^Q^e* 
and  Foujdary  confessions  of  prisoner  No.  25,  and  in  the  Mo- 
fussil confessions  of  prisoner  No.  32,  and  is  sworn  to  by  witnesses 
Nos.  9,  10,  11, 12,  13  and  14.  He  has  before  been  imprisoned 
eighteen  months  for  affray,  and  one  year,  in  default  of  security, 
as  a  bad  character. 

Considering  the  crime  of  dacoity  with  wounding  fully  estab- 
lished i^ainst  the  above  eight  prisoners  and  that  the  evidence 
which  they  have  severally  brought  forward  in  support  of  their 
defences,  can  have  no  reliance  placed  upon  it  in  the  face  of  the 
direct  evidence  advanced  for  the  prosecution,  1  have  sentenced 
them  as  under. 

Prisoner  No.  25,  Gunesh  Digwar  Tetoolya  Chowkeedar,  to 
fourteen  years*  imprisonment,  and  two  years  in  lieu  of  corporal 
punishment,  total  sixteen  years ;  the  prisoners  No.  27,  Kamoo 
Tetoolya,  No.  29,  Faquir  Molay  Chowkeedar,  No.  30,  Kisto 
Lobar,  No.  31,  Noyan  Bagdee,  and  No.  33,  Damoo  Tetoolya  to 
fourteen  years*  imprisonment  and  the  prisoner  No.  26  Denonath 
Roy  and  No.  32,  Bhoirub  Tetoolya  to  twelve  years'  imprison- 
ment each,  all  with  labor  in  irons  in  banishment. 

The  other  prisoners  have  been  released  from  this  specific 
charge  for  the  reasons  mentioned  in  acquittal-statement,  No.  8, 
but  four  of  the  number,  prisoners  Nos.  28,  34, 35  and  36,have  been 
ordered  to  furnish  security  for  their  good  conduct,  and  failing  to 
do  so,  to  be  imprisoned  for  three  years  each  with  labor  in  irons, 
they  having  been  named  in  the  confession  of  the  prisoner  No. 
32,  and  the  circumstantial  evidence,  though  insufficient  for  the 
conviction  of  the  dacoity,  being  of  such  a  character  as  to  warrant 
a  strong  suspicion  that  they  were  actually  parties  to  the 
crime. 

The  conduct  of  the  villagers,  and  of  the  pharee  jemadar  and 
burkundazes  is  very  commendable,  the  subsequent  enquiries 
appear  to  have  been  well  conducted  by  the  Burdwan  Police 
and  the  serishtadar  of  the  Magistrate's  Court  under  the  super- 
intendence of  Mr.  R.  Y.  Cockerell,  the  Assistant  Magistrate, 
who  was  on  the  spot  very  shortly  after  the  dacoity  occurred. 

Memarks  hy  the  Nizamut  Adawlut. — (Present:  Mr.  D.  I. 
Money.)  The  prisoners  in  appeal  have  been  defended  by 
6aboo  Kissen  Saka  Mookeijea. 

The  Sessions  Judge  has  entered  fully  into  the  particulars  of 
this  case.  After  carefully  going  through  it,  1  see  no  reason 
whatever  to  interfere  with  the  sentence  he  has  passed  upon  the 
prisoners  Nob.  25,  26,  27, 29,  30,  31,  32  and  33,  who,  upon  clear 
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1858.        and  coosisteQt  evidence,  have  been  convlute^l  of  the  mine  laid 
'     .     ~       to  their  cbarfi'e.     The  appeal  therefore  of  these  prisoners  is 
^P"^®'       rejected. 

Case  of  'fhe  other  prisoners  Nos.   28,   34,  85   and  36,  have  been 

DiGWiB      acquitted  by  the  Sessions  Judjje,  but  ordered  to  furnish  security 
and  others.    ^^^  their  good  conduct,  and  failing  to  do  so  to  be  imprisoned  for 
three  years  each  with  labor  in  irons. 

Their  pleader  has  urged  in  their  behnlf  that  the  evidence 
does  not  show  sufficient  ground  for  deniandin^r  from  them 
secuiity  for  good  conduct ;  but  even  if  on  the  trial  of  the  ca^e 
such  a  demand  should  have  been  considered  necessary  by  the 
Sessions  Judge,  he  was  not  competent  to  sentence  them,  in 
default  of  giving  security,  to  labor  in  irons  in  addition  to  impri- 
sonment. 

From  the  evidence  on  the  record,  it  appears  to  me  that  there 
Y'ere  rrasonable  grounds  for  calling  upon  tiie  prisoners  to  furnish 
security  for  good  conduct ;  but  the  Sessions  Judge  will  be 
directed  to  explain  under  what  Law  he  sentenced  the  prisoners 
in  default  of  furnishing  the  security  to  be  imprisoned  mih  labor 
in  irons,* 


*  From  the  Officiating  Setsions  Judge  to  the  Regitter  to  the  Court  qf 
JSizamut  Adawtut, 

I  have  the  honor  to  report  with  advertence  tc  the  latter  portion  of  the 
Remarks  passed  by  the  Court,  under  date  the  8th  instant,  on  the  trial  of 
Ounesh  Pigwar  Tetoolya  Chowkeedar  and  others,  that  the  demand  for 
security  made  bv  me  in  the  case  of  four  of  the  acquitted  prisoners  was  made 
under  the  provisions  of  Clause  2,  Section  2  and  Clause  3,  Section  9,  Regu- 
lation VIII.  of  1818,  and  that  the  award  of  labour  (in  irons)  was  passed 

•  p««.  OA  X-.W  F^iiinn  ^^^  advcrtenoe  to  the  Court's  (  u-cuUr 

•  Page  24,  New  Edition.         ^^^^  j^^    ^^^  ^^^^  ^^  ^^^  ^^^^ 

1810,  and  their  Construction  Ko.  881  dat*d  the  18th  April,  1834. 

Resolution  of  the  Presidencg  Court  of  Nizamut  Adawlut  under  date  the 
XUh  M'ly^  1858.     (Present :  D.  I.  Money,  Esq.  Offg.  Judge.) 

The  Court,  haying  received  the  explanation  called  for  from  the  Sessions 
Judge,  are  of  opinion  that  the  Circular  Order  and  Construction  referred  to, 
gi?e  no  sanction  to  the  passing  of  a  sentence  of  imprisonment  with  labor 
in  irone  upon  prisoners  failing  to  furnish  security  for  good  conduct.  The 
Construction  cited  only  gives  permission  to  the  Magistrate  to  employ 
prisoners  confined  till  they  give  security  for  tlieir  future  good  behaviour, 
m  the  construction  of  public  works  or  the  repair  of  public  roads,  under 
certain  restrictions,  ana  from  the  strict  injunction  therem  contained,  that 
the  Magistrate  will  endeavour  as  much  as  possible  to  keep  prisoners  of  the 
Above  description  distinct  from  prisoners  convicted  of  specific  (uffences,  it 
would  seem,  that  the  imposition  of  fetters  was  not  contemplated  :  whether 
in  some  cases  it  may  be  necessary  for  the  Magistrate  to  impose  them  for 
the  preservation  of  jail  discipline  is  a  question  not  beloro  the  Court. 

That  part  of  the  Officiating  Sessions  Judge's  order  which  sentences  the 
prisoners  No.  28,  Gopal  Roy  Tetoolya,  No.  34,  Gour  Janha,  No.  36, 
Narain  Tetoolya  and  No.  36,  Madho  Tetoolya,  to  labor  in  irons,  not  having 
the  sanction  of  li^w,  the  Court  annul  the  pame. 
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In  a  Bengali  proceeding  attached  to  the  record,  reference  is        1868. 

made  to  Clause  3,  Section  9,  Regulation  VIII.  of  1818.     If  the  — "  — ■ 

sentence   was   passed   under  tlie  provisions  of  this  Law,  the      -^P"*  8. 
Sessions  Judge  will  point  out  in  what  way  they  sanction  it.  <^<««  o' 

PlOWAB 

■  and  others. 


PRKSENT  : 

D.  I.  MONEY,  Esq.,  Judge. 

GOVERNMENT 
versM 
KAMAL  CHUNa  (No.  1,)  OODHtJB  CHUNO  (No.   2,) 
SOODHAUAM    CHtTNG   (No.  3,)    MUSST.    MEGHEE 
(No.  4,)  MUSST.  BHOOBUNPRCTA  BYSNUBEE  (No. 
6,)  ANJ>  MU8ST.  SHOOBEE  (No.  6.)  Tipperah. 

Cbims  Chabobd. — 1st  c<mnt,  wilful  murder  of  Musst.  Roo-        igss. 

poshce ;  2nd  count,  administering  deleterious  drugs  to  Musst.  ■■ 

Booposhee  with   a  view   of  procuring   abortion  and  thereby     April  15. 
causing  her  death.  Case  of 

Committing  OflBcer.— Mr.  P.  Tucker,  Officiating  Magistrate       Kamai. 
of  Tipperah.  Chuno. 

Tried  before  Mr*  H.  C.  Metcalfe,  Sessions  Judge  of  Tipperah,  ^^  nrison- 
on  the  20th  February,  1868.  ers  Nos.  4  and 

Bemarks  hif  the  Sessions  Judge, — ^The  deceased  woman,  5,  conyicted  of 
Musst.  Rooposhee,  becoming  a  widow,  returned  to  her  former  culpable  homi- 
home  to  reside  with  her  brothers,  the  prisoners  Oodhub  Chung  ^^^®.  .^^  *^® 
No.  2,  and  Soodharam  Chung  No,  3.  This  occurred  two  or  '^^'^^^l''^ 
three  years  ago  when  she  was  probably  thirty  years  of  age.  to  cause  abor- 

She  brought  with  her  two  children,  with  whom  she  occupied  tionwere  sen- 
a  separate  house  in  the  family  homestead,  and  shortly  after  her  tenced,  as  re- 
arrival  appears  to  have  indulged  in  an  improper  intimacy  with  commended 
the  prisoner  Kamal  Chung  No.  1,  and  to  have  become  pregnant  ju^^e  ^to*^?4 
in  consequence.  The  charge  i^ainst  the  prisoners  is  that  they  years*  impri- 
administered,  or  caused  to  be  a<i ministered,  to  her  some  medi-  sonment  witU 
cine  to  bring  about  abortion,  the  use  of  which  resulted  in  the  labor  suited  to 
woman's  death.  J^®"^  "«?»  a»d 

There  is  but  one  eye-witness,*  the    wife  of  the  prisoner  jj®  i^"m  "ao 

•  No.  1,  Joonea's  Mother  alia,  9^^^\"^  ^1^,""»  ^^2,  and  an  acc^mpHce  in 

Boimea*8  Mother.  inmate  of  tlie  same  home  with  the   cmne  to 

the  deceased.     After  deposing  imprisonment 
to  the  intimacy  existing  between  the  prisoner  Kamal  Chung  ^'^'^  .*J®  .**^® 
No.  1  and  the  deceased,  this  witness  stated  that  she  noticed  ^"^^  ]^jj^** 
circumstances  of  a  character  to  lead  her  to  believe  that  her 
•isteiwu-law  was  pregnant.     Th«8e  were^  chiefly,  a  cessation  of 
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1858.        the  menstrual  discharge,  and  an  enlargement  of  figure.     Her 
"T    T"  T      deposition  proceeds  in  all  essential  respects  as  follows. 

^"  '  In  the  month  of  Poos  last  when  deceased  was  five  or  six 
^»eo{  months  advanced  in  pregnancy,  the  prisoner  Kamal  Chung 
Ce^q  No.  1,  brought  the  prisoner  Meghee  No.  4,  (his  wife's  grand- 
mother) and  the  prisoner  Bhoobunpreja  Bysnubee  No.  5,  to 
his  house  one  morning  at  about  9  a.,  m.  deponent  subsequently 
heard  that  Knmal  Chung  then  administered  to  the  deceased 
some  medicine  prepared  by  these  women.  The  next  day  about 
9  A..  M.  the  prisoner  Meghee  No.  4  made  Hooposhee  swallow  a 
pill  in  her  own  house,  the  prisoner  Bhoobunpreya  No.  5,  being 
seated  in  the  room  at  the  time.  Deponent  did  not,  however,  see 
the  latter  administer  any  medicine.  Deponent's  husband  and 
brother-in-law,  prisoners  Oodhub  Chung  No.  2  and  Soodharam 
Chung  No.  3,  had  gone  to  labor  in  the  fields,  and  were  not 
present  when  the  pill  was  given.  The  prisoner  Kamal  Chung 
No.  1,  subsequently  arrived  and  seating  himself  at  Rooposhee's 
door  would  not  allow  the  deponent  to  go  in  to  her.  Deponent 
heard  Booposhee  complain  of  a  pain  in  her  stomach.  Going  to 
fetch  water  she  observed  from  a  back  door  two  lumps  of  blood 
each  about  the  weight  of  a  seer  or  a  seer  and  a  quarter  lying  on 
the  floor  inside  the  house,  Booposhee  was  seated  at  a  short  dis- 
tance from  the  blood  in  a  bent  posture,  and  the  pri^jouer  Meghee 
No.  4,  was  standing  near  her.  The  prisoner  Kamal  Chung 
No.  1  was  still  seated  at  the  door,  and  the  prisoner  Bhoobun- 
preya was  standing  outside  near  the  back  door  at  a  short  dis- 
tance. Deponent  after  returning  with  water  went  to  the 
eastern  house.  The  prisoner  Shoobee  No.  6,  was  not  present 
on  that  day.  About  noon  two  days  after  the  above  occurrence, 
deponent  saw  the  deceased  seated  in  the  compound  of  the  house 
eating  beetle.  Kamal  Chung  No.  1,  Meghee  No.  4,  and  Bhoobun- 
preya No.  6,  afterwards  went  away  to  Kamal  Chung's  house. 
Deponent  went  to  the  house  occupied  by  the  deceased  but  saw 
no  traces  of  blood,  it  was  washed  away  with  water,  Rooposhee 
after  taking  her  meal  retired  to  rest.  She  and  Kamal  Chang 
desired  deponent  not  to  reveal  the  matter  to  any  one,  and  in 
the  event  of  her  doing  so  held  out  threats.  Deponent's  husband 
and  his  brother  were  not  at  home  that  day.  The  next  day 
they  returned  but  she  did  not  tell  them  what  had  occurred. 
Two  days  after  Rooposhee  died.  The  evening  previous  to  the 
day  of  her  death  the  deceased  called  deponent's  husband  and 
his  brother  and  told  them  that,  being  pregnant,  Kamal  Chungp 
had  brought  two  women  and  administered  medicine  to  her 
which  had  caused  abortion.  After  the  arrival  of  the  police, 
deponent  at  tlieir  request  searched  and  found  a  pill  tied  in  a  rag 
and  delivered  it  to  them.  Three  days  previous  to  the  occur- 
rence of  the  abortion  deponent  saw  the  prisoner  Bhoobunpreya 
make    Rooposhee  swallow  something  in  a  piece  of  plantain. 
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Deponent   afterwards  said   tliat  it  was  the  prisoner  Meghce        1858. 

No.  4,  who  had  administered  it.  and  Bhoobuupreya  No.  5  was  — : — :. 

with  her.  ApnllS. 

Ill  the  evidence  I  have  thus  abbreviated,  there  is  an  obvious       Case  of 
desire  to  screen  the  prisoners  Oodhub  Chung  No.  2,  and  Soo-      Jf^^^ 
dharam  Chung  No.  3,  which  is  perfectly  natural,  the  6nit  being      ^^^^^ 
the  witness's  husband  and  the  second  her  brother-in-law.     But 
it  suffices,  I  think,  to  establish  the  fact  of  the  deceased  woman's 
pregnancy  and  of  the  fatal  attempt  to   relieve   her   and   her 
w    ^o  T>  /^  paramour    from     the     conse* 

!q  ^^""""li      v±,  quences  of  their  incontinence. 

„     6,  rtamruttunKur.  \^«    evidence    that    follows, 

„    20,  Dabul  Chung.  though  wholly  circumstantial, 

,.    21,  Mohomed  Arip.  corroborates  that  of  the  single 

„      7,  Roopchundro  Sein.  eye-wituess  in  many  material 

"    ^2' 5^'f"  ?K  "S*-  respects,     and    explains     the 

„      9,  Bholanath  Doss.  ^        '.        »  •  i    i.i  •   -i.  ■ 

„    23,  Eajchunder  Chowkeedar.       n>»nner  m  which  the  occipital 

bones  of  a  foetus,  were  deli- 
vered to  the  Police  by  the  prisoner  Oodhub  Chung  No.  2. 
These  remains  appear  to  have  been  twice  concealed.  In  the 
tirst  instance  by  the  prisoner  Kamal  Chung  No.  I,  and  in  the 
second  by  the  prisoner  Oodhub  Chung  No.  2,  who  dug  them 
up  from  their  original  place  of  deposit  and  buried  tlium  else- 
where. 

Before  alluding  to  the  eonfessidns,  which  constitute  after 
all  the  mainstay  of  the  case  for  the  prosecution,  £  will  refer  to 
the  evidence  of  the  Medical  Officer  Baboo  Eamkeiioo  Dutt. 

It  is,  I  think,  a  matter  of  regret  that  the  Medical  Officer's 
apparent  impression  that  the  case  was  one  which  rendered  it 
inexpedient  to  disturb  the  contents  of  the  stomach  and  uterus 
prevented  his  more  thoroughly  examining  the  state  of  those 
organs.  He  found  the  uterus  enlarged  and  full  of  coagulated 
blood,  the  latter  however  being  a  circumstance  compatible  alike 
with  disease  connected  with,  or  apart  from,  parturition. 
liegardiDg  the  enlargement  of  the  uterus,  the  Medical  Officer 
expresses  himself  more  decidedly.  He  attributed  the  circum- 
stance to  the  uterus  having  eontained,  in  the  Srst  instance,  a 
foetus  and  to  the  enlargement  continuing  after  the  expulsion  of 
the  foetos  in  consequence  of  its  being  succeeded  by  coagulated 
blood. 

Although,  therefore,  unable  to  afford  the  Court  a  distinct 
opinion  as  to  the  cause  of  the  womairs  death,  the  Medical 
Officer^ a  explanation  of  the  enlargement  of  the  womb  is  con- 
sistent with  the  conclusion  that  she  was  certainly  pregnant  and 
must  have  been  so  shortly  before  her  death. 

It  would  api)car  that  expulsion  of  the  foetus  ensued  on  the 
third  day  after  the  administration  of  medicine  to  the  deceased 

TOL.   VIU.  B 
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1858.        in  her  own  house,  and  that  the  death  of  the  mother  took  place 
"""T    "T" —  two  days  after  her  violent  and  unnaturally  caused  delivery. 
P"  The  Government  chemical  examiner  reported  that  he  could 

Case  of      detect  no  poison  in  the  substances  sent  to  him,  that  is  the 
Ca^a       stomach  and  uterus  forwarded  by  the  district  Medical  OflBcer. 

The  confessions  recorded  by  the  Police  and  subsequently  by 
the  Magistrate  are  on  the  whole  consistent  with  each  other, 
that  of  the  prisoner  Eamal  Chung  No.  1,  being  somewhat 
modified  before  the  Magistrate  as  regards  the  direct  share  borne 
by  himself  in  causing  the  woman's  death. 

The  evidence  of  the  sole  eye-witness  Joomea's  mother  alias 
Bonnea*8  mothe^^No.  1,  is  in  accordance  with  the  confessions  of 
the  prisoners  Oodhub  Chung  No.  2,  Soodharam  Chung  No.  3, 
and  Musst.  Shoobee  No.  5.  That  is  to  say,  as  the  prisoners 
Oodhub  Chung  No.  2,  and  Soodharam  Chung  No.  3,  deny  all 
participation  in  the  measures  adopted  to  cause  abortion,  so  she 
exonerates  them  from  having  taken  any  share  in  the  adminis- 
tration of  drugs  to  the  deceased.  Their  statement  is,  that 
they  were  ignorant  of  what  was  proceeding  until  their  sis^ter 
Kooposhee  being  on  the  point  of  death,  called  them  to  her  side 
and  informed  them  of  the  cause  of  her  illness.  Such,  too,  is 
the  deposition  of  the  witness  Joomea's  mother  aliag  Bbnnea's 
mother  No.  1,  on  the  same  point,  while  the  explanation  afforded 
in  the  Sessions  Court  by  the  prisoner,  Oodhub  Chung  No.  2, 
of  the  circumstances  under  which  he  produced  the  occipital 
bones  of  the  foetus  is  not  improbable.  He  stated  that  he 
removed  them  from  the  spot  in  wliich  the  prisoner  Kamal  Chung 
No.  1,  and  the  deceased  Rooposhee  had  in  the  first  instance, 
concealed  them,  because  he  feared  the  former  might  remove 
them  prior  to  the  arrival  of  the  police  and  thus  defeat  the  ends 
of  justice,  and  that  he  was  consequently  enabled  to  produce 
them  to  the  Darogah  when  it  became  desirable  to  do  so.  The 
intimation  sent  to  the  thannah  was  forwarded  by  the  prisoner 
Oodhub  Chung  No.  2,  through  the  village  Chowkeedar,  shortly 
before  his  sister  expired,  a  circumstance  in  accordance  with  his 
so-called  confession.  It  is  true  that  the  prisoners  Oodhub 
Chung  No.  2,  and  Soodharam  Cimng  No.  3,  are  freely  named 
by  their  fellow-pnsoners  as  the  originators  of  the  act  to  which 
their  sister's  death  is  attributable,  but  implication  by  one  pri- 
soner of  another  is  not  evidence,  and  as  their  own  confessions 
and  the  evidence  of  the  witness  Joomea's  mother  aZiow  Bonnea's 
mother  No.  1,  do  not  support  the  statements  of  the  prisoners 
who  unquestionably  brought  about  the  woman's  death,  I  think 
they  are  entitled  to  the  benefit  of  the  doubts  I  entertain  of 
tlieir  guilt  and  in  concurrence  with  the  Mahomedan  Law  Officer, 
direct  their  release. 

The  case  as  regards  the  prisoner  Musst.  Shoobee  is  much  of 
the  same  character.     Her  confession  is  not  a  confession  of  guilt, 
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but  of  iDvolafitarj  acquaintance  under  circumstances  of  mere        1858. 
accident,   with  the  guilt  of  others,  and  the  witness  Joomea*s  — ' — rr~7" 
mother  a7«w  Bonnea's  mother  No.  1,  does  not  implicate  her  as     "^P"*  ^^' 
having  taken  any  part  in  the  administration  of  the  drugs  to       ^as«  of 
which  Musst.  Booposhee's  death  is  attributable.     She  does  not       Kamal 
leave  the  Court,  free  from  suspicion  any  more  than  do   the        **^w»» 
prisoners  Oodhub  Chung  No.  2  and  Soodharam  Chung  No.  3, 
but  the  Mahomedan  Law  OfEcer  concurs  with  me  in  thinking 
that  there  is  no  evidence  to  support  a  cunviction  in  her  case 
anyinore  than  there  is  in  theirs. 

We  agree  in  convicting  the  prisoners  Musst.  Meghee  No.  4 
and  Musst.  Bhoobunpreya  Bysnubee  alias  Bepole  No.  5,  on 
the  second  count  of  the  indictment,  that  is  to  say,  we  find  them 
guilty  of  the  culpable  homicide  of  Musst.  Booposhee  by  tlie 
administration  of  drugs  given  to  cause  abortion,  and  the  pri- 
soner Kama]  Chung  No.  1,  of  being  an  accomplice  in  the 
crime. 

With  rererence  to  the  Sudder  Court's  recent  judgments  in 
similar  cases,  and  to  the  shocking  prevalence  in  this  district  of 
the  crime  of  which  the  prisoners  Kamal  Chung  No.  1,  Musst. 
Meghee  No.  4  and  Musst.  Bhoobunpreya  Bysnubee  alias  Bepole 
No.  6,  have  thus  been  convicted  I  would  respectfully  recom- 
mend a  sentence  of  fourteen  (14)  years*  imprisonment,  accom- 
panied in  the  case  of  the  male  prisoner  with  labor  in  irons,  and 
iu  that  of  the  female  prisoners  with  labor  suited  to  their  sex. 

Remarks  hy  the  Nizamut  Adawlut. — (Present :  Mr.  D.  T. 
Money.)  There  can  be  no  doubt  from  the  evidence  including 
their  own  confessions,  of  the  guilt  of  the  prisoners.  The  parti- 
culars of  the  case  have  been  fully  and  correctly  stated  by  the 
Sessions  Judge.  This  atrocious  crime  appears  to  be  on  the 
increase  in  his  district.  I  sentence  the  prisoners  as  recommended 
by  him,  the  prisoner  No.  1,  to  fourteen  years'  imprisonment, 
with  labor  in  irons,  and  the  prisoners  Nos.  4  and  5,  to  the  same 
period,  with  labor  suited  to  their  sex. 
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PBE8S5T  : 

B.  I.  MONEY,  Esq.,  Officiating  Judge, 

GOVERNMENT  Ain>  AMIRUDDEE  SHEIK 
ver9%i9 

j«««»«  NEYAMUT  KHALASEE  (No.  4,)  akd  HARAN 

^^^'  KHAN  (No.  5.) 

1858.  Cbimb  Chabged. — Isi  count,  affraj   with  murder  of  Jamir- 

^2g       uddee  of  Satrejetpore  on  the  20th  of  April,  1857  ;   2nd  count, 

^        '      affray  with  woundinf^  and  carrying  awaj  the  same  Jamiruddee 

,^^**®  ^^      and  wounding   Kaniiruddee  and   Ananiddee,  witne8»es    Nos.  1 

Khalasbe    *°^  ^»  *'**  same  Jamiruddee  not  having  siBce  been  found ;  3rd 

axkl  another,   count,  as  accessaries  after  the  fact  in  carrying  away  Jamiruddee 

of  Satrejetpore  either  dead  or  in  a  dying  state  wrapped  up  in 

The    Court  mats. 

a€quitted  the      Committing   Officer.— Mr.  C.  B.  Skinner,   Joint-Magistrate 

Pl[»^"^"^SofAlagoorah. 

that  the  evi-  Tried  before  Mr.  W.S.  Seton-Karr,Ofiiciatittg  Sessions  Judge 
dence  was  not  of  Jessore,  on  the  5th  January,  1858. 

sufficient  to  Bemaris  hy  the  Officiating  Sessions  Juige, — With  reference 
«>»^^*  ^^^^'JtotlieCourVs  Resolution*  No.  188  dated  the  16th  March, 
oouTit.  ^  of  ^^^^»  ^  ^**^®  *^®  honor  to  transmit  herewith  to  be  laid  before 
wliich  they  them  the  proceedings  on  the  above  trial  held  at  the  station  of 
were      found  Jessore  on  the  5th  of  January  last. 

guilty  by  the  For  the  particulars  of  this  affray  see  the  remarks  on  trial 
^z"'o/*^5W^*  No.  2,t  held  in  September  1857,  Calendar  ^o.  8,  for  July  of 

occmsanieM  af- '  ■ 

ier  the  fact,  *  EesoUtum  of  the  Pretidenof  Qmrt  of  NUamut  .i^ioio^ti^.— (Present : 
H    not   being  p.  i.  Money,  Esq.,)  dated  the  16th  March,  1858. 

shown  what  Bead  a  letter  No.  8,  dated  the  9th  tdtimo,  from  the  Officiating  Session* 
fact,  wbcther,  Judge  of  Je8Sore,forwarding  a  petition  of  appeal  from  Kcyamat  £hilasee 
as  per  Ist  n^d  another  together  with  the  original  prooeedinga  coaueeted  with  their 
count,    of  af-  commitment  and  triaL 

fray  with  mtu"  xhis  case  cannot  be  taken  up  in  appeal.  The  Court  (present :  Mr.  H.  T. 
der  of  Jamir-  Hadces)  on  reviewing  the  monthly  statements  of  the  Sessions  Jadge  connect* 
uddee,  or  af.  ^d  with  the  Sessions  o^  jail  delivery  held  by  him  in  the  month  of  January 
fray  with  i^gi^  pointed  out  to  him  that  he  was  not  competent  to  pass   sentence  in 

wounding  of  i\^q  c^g^  ^^(j  directed  him  to  refer  the  trial  for  the  sentence  of  this  Court. 
Jamiruddee  as  The  directions  of  the  Court  must  be  complied  with.  The  record  of  the 
per  part  of  case  will  be  returned  to  the  Sessions  Jndge  for  this  purpose,  and  wheD 
2nd  count.  ^ijg  ^^^^  comes  up  before  the  Nixamut  Bench  as  a  referred  trial,  the  prison- 
It  was  held,  ^p',  pleader  and  the  GoTcmment  pleader,  who  have  both  testified  their 
that  the  pn-  assent  to  the  propriety  of  the  remand,  will  have  an  opportunity  of  plead* 
sonero     could  ing  upon  the  merits. 

not  be  found  ^  f£\^  c^se  was  originally  treated  by  the  Joint-Magistrate  as  an  affray  in 
guilty  of  be-  ^f^hich  both  parties  were  concerned,  and  in  which  both  were,  more  or  less^ 
ing  acoesMry  j^  blame,  that  is  the  talookdars  and  villagers  of  Uraedporc  on  the  one  hand 
after  the  fact  nmj  t^e  servants  of  the  Chouiia  factory  belonging  to  Mr.  Savi,  Junior,  on 
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that  jear.    The  prisoners  in  that  trial  were  released  on  various        1866. 
grounds  none  of  which  affected  the  truth  of  the  case.  On  the  oon- 
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the  other.    The  first  party  ooDtended  that  the  serrantt  of  the  faotorj,     NxrAMiTT 
came  to  take  away  their  oowa  and  to  sow  their  rioe  land^  with  indigo  hj    Khalasbb. 
forre ;  the  second  that  thej  were  mer^r  engaged  in  sowing  lands  with  and  another, 
indigo  to  which  they  had  a  right,  and  that  the  talookdars  and  Tillaffers 
of  Uuiedpore  came  up  to  them  in  a  body,  and  declaring  that  they  had  to  the    affinj 
obtained  lepl  possession  or  words  to  that  effect,  of  some  lands  adjudged  with    murder 
to  Mr.  SaTi,  by  the  order  of  the  Joint-Magistrate,  attacked   that  gentle-  of    Jamirud* 
man's  serrants,  and  wounded  two  of  them  and  carried  away  a  third,  dee,  as  it  was 
named  Jamiruddeen,  of  whom  no  trace  has  since  been  found,  and  who  is  not      proved, 
supposed  to  hare  died  of  his  wounds.     Both  parties  complained  in  sup-  that  Jamirud- 
porfc  of  their  respective  yertions,  Rohum   Ali,  defendant  No.  65,  who  was  dee  had    met 
ondoiibtedly  wounded  in   the  arm,  nkentioned  the  fact  to  the  jemadar,  of  with  his  <^aM, 
the  Police  who  was  stationed  there,  and  he  declared  that  a  man  named  also,  that    in 
Jamimddee  belonging  to  his  party  had  been  taken  away.   This  was  on  the  order  to  con- 
9th  of  Boishak,  the  day  of  the  oeourrence.     At  night  on  the  same  date,  vict   the    pri- 
TaribuUa  went  to  the  Jemadar  in  support  of  Mr.  Sari's  yersion,  and  men-  soners  of  be- 
tioned  that  three  men  had  been  wounded,  one  of  whom  was  taken  away,  ing  accessariea 
and  he  also  mentioned  five  of  the  present  defendants  by  name  adding,  after  the  fact 
that  he  had  four  witnesses  to  the  occurrence,  Nos.^  4,  9,  18  and  14,  Lall  to    th^  affray 
Mahomed,  defendant  No.  58,  also  complained  to  somewhat  the  same  effect,  with  woundinff 

This  being  the  case,  the  Joint-Magistrate  went  to  the  spot  to  inresti-  of  Jameerud. 
I^te  the  occurrence,  and  I  have  no  doubt  that  what  he  says  as  to  the  dee,  there  roust 
Umedpore  yillagers  being  the  aggressive,  as  they  were  the  larger  party  is  be  evidence  to 
substantially  correct.  It  is  established  in  evidence  that  two  of  the  factory  show,  not  only 
servants  were  wounded,  and  that  a  Khalasee,  recently  employed,  named  that  they  knew 
Jamiruddee,  was  earned  away  apparently  dead  or  dying,  in  the  direction  that  the  afiVav 
of  Umedpore.  The  progress  of  the  men  with  the  body  is  tracked  through  with  wound- 
several  villages  and  over  several  plains  by  the  witnesses  Nos.  18  to  40,  ing  had  taken 
till  it  was  finally  lost  sight  of.  But  none  of  these  witnesses  depose  to  the  place,  but  that 
recognition  of  any  of  the  defendants  in  Court,  and  though  I  am  of  opini-  they  didsome- 
on  that  the  fact  of  an  afiVaj  attended  with  the  wounding  or  the  death  of  thing  to  assiti 
a  man  named  Jamiruddee  of  Satrejetpore  did  really  take  ploce,  I  am  also  personal^/  the 
of  opinion  that  participation  in  the  affray  is  not  brought  home  either  satis-  principals  who 
fiietorily  or  legally  to  any  one  of  the  defendants,  and  in  this  view  of  the  committed  it, 
case,  I  hare  onty  to  record  my  reasons  for  acquitting  them  all  of  the  whereas  there 
charge.    The  Jury  acquitted  all  the  defendants.  was  not  only 

No.  55,  Bohum  Ali,  was  wounded  in  the  arm,  and  gave  information  to  no  distinct 
the  jemadar.  Witnesses  Nos.  1  and  2,  themselves  wounded  do  not  men-  evidence  on 
tion  liim  as  having  struck  the  deceased,  and  indeed  witness  No.  2  does  the  record  of 
not  recognise  him  at  all.  Tlie  witnesses  Nos.  6,  7,  8,  9,  10,  11,  12,  13  the  death  of 
and  14^  declare  that  this  defendant  struck  or  pierced  the  roan,  Jamiruddee,  Jamiruddee, 
but  some  of  them  were  hardly  in  a  position  to  see  distinctly  what  was  go-  but  it  was  not 
ing  on.  Witness  No.  6,  moreover  pointed  him  out  as  No.  62,  and  witness  clearly  proved 
No.  12,  did  exactly  the  same.  This  being  the  case,  1  consider  the  first  that  it  was 
eonnt  entirely  to  fail  against  this  man.  He  is  not  mentioned  either  in  the  Jamiruddee, 
first  report  of  Tanbulla,  nor  were  the  majority  of  the  witnesses  against  whom  they 
him  brought  Ibrward  aiflrH.  As  to  his  being  present  on  the  spot  and  were  charged 
to  his  having  been  wounded  there  is  of  course  lus  own  admission  on  oath  with  carrying 
before  the  Joint-Magistrate,  but  this  obviously  so  far  from  strengthening  away  dead  or 
the  case  against  him,  cannot  even  be  considered  as  evidence  at  all,  and  alive,  but,  ad- 
thcnrefore  with  the  omission  to  mention  him  originally,  the  inability  of  the  mittingthati 
two  principal  witnesses  to  recognize  him,  the  evidence  of  the  other  wit-  was  Jamirud- 
ueeses  which  either  failed  to  identify  him  or  was  biassed  and  unsatisfacto-  dee,  the  mere 
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1858.        trary,  I  then   recorded  my  opinion  that  '*  the  fact  of  an  affray 
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Case  of       T  ^^^  ^^^  impossibility  of  tarning  his  owa  evidence  to  his  prejadioe  he  is 
Nbtimctt     f^7  entitled  to  an  acquittal. 

Khalasbe.  ^^*  ^^  '^^^  ^'^9  Petamber  and  Setul  Manjeee,  are  only  mentioned  by 
and  another.  O"^  ^^  other  of  witnesses  Nos.  9,  10,  1 1  and  13,  whose  manner  was  not  at 
all  oonTinoing  or  satisfaotorj,  and  what  is  most  to  the  point  is,  that  their 
fact  of  their  names  were  ne^er  mentioned  as  defendants  at  all  until  they  had  appeared 
carrying  hun  ^  witnesses  before  the  Joint- Magistrate,  I  acquit  them  both, 
away  in  tMs  ^o*  ^%  ^^^  Mahomed,  is  the  man  said  to  hare  struck  the  witness, 
HcUe  cannot  Anaruddee,  No.  1.  But  this  witness  who  should  surely  be  able  to  say 
be  held  to  be  ^^^^  struck  him  a^  he  managed  to  limp  away  from  the  place,  says  it  was 
proof  of  the  Mahesh  bearer,  not  present,  and  against  this  remarkable  omission  I  cannot 
prisoners'  be-  P^^  ^^^^  evidence  of  such  witnesses  as  Nos-  3,  4,  7,  8,  9,  10,  12,  li  and  IS, 
u\s  guilty  in  ^^®  ^^  ^f  wh.>m  called  the  defendant,  AUum,  MoreoTer  Lall  Mahomed  , 
the  legal  'ac-  ^^^^  Bohum  had  been  allowed  to  give  evidence  before  the  Joint-Magistrate, 
oeptation     of  *  acquit  him. 

the  term  as  ^^'  ^^*  Kooran  Sirdar,  was  not  mentioned  by  TaribuUa  and  he  com- 
m)(,0g9i^es  plained  that  another  man  named  Jamiruddee,  his  brother-in*law,  had  been 
afW  the  fact  ^^^^  away,  which  would  be  quite  sufficient  reason  for  implicating  him, 
to  the  crime  ^°^  ^^  testimony  of  witnesses  Nos.  7,  9,  10,  11  and  13.  the  latter  of 
charged.  whom  never  mentioned  him  before  the  Joint-Magistrate  is  not  satisfiMt<»y. 

I  acquit  him  of  the  charge. 

No.  60,  Kaloo,  was  mentioned  by  TaribuUa  at  first  and  he  is  reoogniied 
as  present  by  No.  2,  who  however  called  him  Gk>dai  and  by  No.  3  and  by 
No.  7,  wiiich  latter  however  called  him  AUum,  and  by  No.  9,  10,  11,  and 
15.  I  do  not  consider  the  evidence  against  him  to  be  satisfactory  and 
direct  his  acquittal. 

lio,  61,  SobhanooUa,  is  recognized  by  witnesses  Nos.  8,  i,  8,  9,  10, 11 
and  18,  and  was  mentioned  by  TaribuUa.  But  considering  the  case 
generally,  and  the  doubt  as  to  the  sincerity  and  impartiaUty  of  the  numer- 
ous witnesses  against  him,  I  give  him  the  benefit  of  the  doubts  that  sur- 
round the  case,  and  which  have  rendered  the  conviction  of  the  others 
impossible  and  I  direct  bis  acquittaL 

No.  62,  KaaimaUy,  is  recognized  by  the  witness  No.  1,  who  was  in  a 
position  to  see  what  was  going  on  and  by  witnesses  Nos.  7  and  8.  His 
defence  is  an  cUibi  to  the  efi'ect  that  preyious  to  the  affray  he  had  set  oat 
on  a  tour  of  instruction  to  his  disciples,  he  being  a  Mussulman  teacher 
of  religion,  and  thb  defence  being  more  satisfactory  than  these  pleas  usual- 
ly are  together  with  the  impossibility  of  fully  trusting  the  witnesses  Noa. 
7  and  8,  i»ho  depose  to  his  presence  entitle  hini  to  an  acquittal. 

No.  63,  Godai  besides  being  only  mentioned  by  a  few  witnesses,  rests 
his  defence  on  an  alibi  at  Calcutta,  and  elsewhere,  whither  he  had  gono 
with  three  other  witnesses,  boatmen,  to  take  indigo  seed  or  to  buy  rice, 
and  I  am  bound  to  say,  that  the  evidence  to  his  absence  ou  this  trip  {rom. 
tne  close  of  C.ioUro  to  the  commencement  of  Jojfthto  b  as  clear  trust- 
worthy and  reliable  as  any  eyidence  in  this  country  could  be.  He  is  fuUy 
entitled  to  his  acquittal. 

The  Joint-Magistrate  would  haye  acted  more  judiciously  had  he  inyes- 
tigated  the  matter  at  first  without  committing  himself  to  taking  eridenoe 
ou  either  side,  imd  Bohum  and  L  lU  Mahomed  should  haye  been  made 
plaintiff  and  witness,  on  the  other  side  as  was  the  original  intention  of  the 
Joint- Magistrate.  The  committal  of  the  two  Manjeee  was  clearly  an 
error  of  judgment. 

I  see  no  reason  however  to  tliink  that  tlie  whole  case  is  false  or  got  up. 
The  right  men  have  not  been  identified  and  that  is  aU. 
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attended  with  the  death  of  a  man,  named  Jamiruddee  of  Satre-        1858. 
jebpore,  did  really  take  place."     The  question  now  is  whether  — ]J — " 
all  or  any  of  the  three  charges  are  proved  against  the  two        P     ^^' 
prisoners.    Of  the  witnesses  Nos.  1  to  10,  nearly  all  depose  to     j^^^  ^^ 
the  presence  of  the  two  prisoners  in  the  affray,  and  one  man  No.    XHALiLMB 
6,  does  say  distinctly  that  Niamut  wounded  the  missing  man,  Ja-  ^^^  mnotlier, 
mimddee,  and  that  Haran  wounded  witness  No.  2.   On  the  3rd 
count,  that  of  carrying  away  or  assisting  in  carrying  away  the 
man,  Jamiruddee,  dead  or  dying,  there  is  good  evidence  as  to  the 
guilt  of  hoth  prisoners  in  the   depositions  of  witnesses  Nos.  11, 
13, 15,  16,  18  and  19.     These  men  were  in  positions  to  recog- 
nize the  two  prisoners  as  well  as  two  other   men   not   present. 
They  mentioned  the  names  of  the   prisoners  hefore  the  Joint- 
Magistrate,  who   conducted   the  local   investigation   himself. 
One  man  No.  15,  must  not  be  confounded  with  a  witness  of  the 
same  name,  the  son  of  Jamiruddee  whose  evidence  would  not  be 
satisfactory,  as  this  latter  never  mentioned  the   names  at  first 
and  several  of  the  witnesses  cultivate  indigo,  not  for  Mr.  Savi, 
whose  servant,  Jamuniddee,  is   missing,  but   for  the   factory  of 
Hatberia,  belonging  to  the  opposite  party.     There  is   nothing 
whatever  to  impeach  or  invalidate  this  latter  evidence,  and  not 
a  suspicion  was  thrown  against  it  on  the  former   trial.     The 
Jury  overlooking  this  point,  though  it  was   distinctly  brought 
to  their  notice  would  have  acquitted  the  prisoners  on  all  three 
counts. 

I  acquit  them  of  the  first,  and  give  them  the  benefit 
of  any  discrepancies  in  the  evidence  of  the  witnesses  as  regards 
the  second  also,  though  it  must  be  noted  that  the  points  in 
favor  of  the  prisoners  acquitted  at  the  last  trial  do  not  come 
out  so  strongly  in  favor  of  the  two  present  prisoners.  Indeed 
the  reasons  which  induced  me  to  acquit  the  last  set  do  not 
apply,  many  of  them,  to  the  present  two.  But  en  the  third 
issue,  the  chain  of  evidence  is  connected,  clear  and  complete. 
The  defence  moreover  is  utterly  untrustworthy,  whereas  the 
evidence  of  some  of  the  former  prisoners  was  a  good  defence. 
The  prisoner,  Niamut,  has  brought  his  brother-in-law  and 
others  to  prove  that  he  was  with  him  at  the  time,  and  other 
witnesses  to  prove  his  absence  at  the  same  time  from  his  own 
home.  That  he  went  to  see  his  brother-in-law  on  the  hue  and 
cry  after  the  affray,  I  have  little  doubt,  for  the  witnesses  who 
spoke  doggedly  to  one  particular  date  and  knew  nothing  else, 
had  evidently  been  carefully  instructed  to  do  so,  and  the  evi- 
dence for  Haran  merely  proves  that  he  was  unwell  and  in  a  feeble 
condition  up  to  Falgoon,  but  was  cured  in  Choitro.  The  affray 
took  place  in  Baisakh.  The  prisoner,  Haran,  is  a  notorious 
lattial,  and  the  prisoner  Niamut,  is  something  not  much  differ- 
ent. I  recommend  that  both  the  prisonei*s  be  imprisoned  for 
seven  years  with  hard  labor. 
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1858.  Bemai'h*  hy  the  Kizamut   Adawlut — (PreBent :  Mr.  D.  I. 

— — : Money.)     After  carefully    weighing  the   evidence  in    this  ca«e, 

A\^T\i  S8.     j^  jg  ^^^  j^  ^y  opinion  sufficitint  to  convict  the  prisoners  on  the 

Case  of      3r^  count,  of   which    they  have  been  found   guilty  by  the  Ses- 

Km'^la*eb     *'^"*  Judge  viz.  of  being  accesMries*  after  the  face.     The  Ses- 

and  another.  »  ^^  ^^  i^ffi^siaHng  Sessiont  Judge  of  Jesaore  to  the  register  (^  JSizor 
mut  AdmoUU  No,  31  dated  2bth  May^  1858. 

I  have  the  honor  to  address  the  Court  regarding  the  ease  of  Niamut 
Khalasi  and  another  convicted  by  this  Court,  but  acquitted  by  the  Niaa- 
mut  on  the  28th  of  April  last,  the  orders  on  which  were  communicated 
in  your  letter  of  the  28th  ultimo. 

2.  In  his  remarks,  the  presiding  judge  observed  that  the  Sessions  Judge, 
convicting  the  prisoners  of  "  being  accessaries  after  the  fact,"  did  not  tay 
whatfact^  the  prisoners  were  accessaries  to,  and  it  was  further  remarked 
by  the  presiding  judge  that  it  was  not  yet  proved  that  Jumeerudin  (tlie 
man  said  to  have  been  murdered)  had  met  with  his  death,  and  tliat,  until 
this  was  proved,  the  prisoners  could  not  be  convicted  of  being  accessaries 
after  the  fact  to  the  alTray  with  murder. 

3.  I  beg  respectfully  to  submit  to  the  Court  that  I  did  not  record  a  dis- 
tinct finding  to  the  effect  that  the  fact  of  the  affray  with  murd.-r  fO€u  prot- 
ed.  On  the  9th  of  September  last,  when  aoquittine  oertain  prisoners,  I 
expressly  wrote  that  *'  the  fact  of  an  affray  attended  with  the  wounding 
or  the  death  of  a  man  named  Jumeerudin  of  SatrijUpore  did  really  take 
place"  that  he  was,  '*a  Khalasi  recently  employed"  and  that  he  was 
carried  dead  *'  or  dying  in  the  direction  of  Umedpore." 

4.  On  the  last  occasion,  January  5th,  when  convicting  the  two  pri- 
soners acquitted  by  the  Nizamut,  I  again  referred  to  my  previously  record- 
ed opinion,  quoting  the  words,  and  I  proceeded  to  find  the  two  prisoners 
guilty  as  accessaries  after  a  fact  which  I  had  held  as  proved.  I  submit 
therefore,  that  as  far  as  my  judgment  was  oonoemed  I  had  judicially 
found  a  fiwt  established,  and  was,  so  £ur,  judicially  and  logically  correct 
in  finding  the  two  prisoners  to  be  accessaries  after  that  fietct 

6.  On  the  finding  of  the  presiding  judge  as  to  tlie  actual  evidence  it  is, 
of  course,  not  my  desire  to  comment,  but  I  think,  that  any  subordinate 
Court  is  fully  justified  in  representins;  correctly  its  own  proceedings  and 
findings  whenever  it  has  reason  to  b^eve  that  such  have  been  overlooked 
or  misapprehended  by  the  superior  Court. 

And  it  is  with  tills  view  solely  that  I  venture  to  trouble  the  Court  on 
the  subject. 

Resolution  of  {he  presidencj^  Court  of  Nizamut  Adawlut  {Present :  Z>.  L 
Money^  Esq.)  dated  the  7th  June,  1858. 

"  The  Sessions  Judge  has  submitted  an  explanation,  which  was  not  call- 
ed for,  but  which,  after  being  attentively  considered,  has  failed  to  satisfy 
the  Court,  that  the  fact  of  the  affray  with  the  murder  of  Jurai^crudin  was 
ever  distinctly  found,  on  the  contrary  the  rery  words  used  by  the  Sessions 
Judge  when  acquitting  the  other  prisoners  and  to  which  he  now  refers, 
throw  a  doubt  upon  the  finding  the  fact  of  an  afiVav  attended  with  the 
wounding  or  the  death  of  a  man  named  Jumeerudin."  The  finding  ajid 
the  charges  appeared  to  the  Court  to  be  vague.  If^  however,  notwith- 
standing the  expressions  used,  the  Sessions  Judge  did  really  intend  dis- 
tinctly to  record  a  finding  of  affiray  with  the  murder  of  Jumeerudin^  auck 
finding  will  not  affect  the  grounds  on  which  the  Court  acquitted  the  pri- 
soners, as  in  tlie  opinion  of  the  Court  there  was  no  satisfactorT  evidence 
on  the  record  of  the  death  of  Jumeerudin. 
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ftions  Judge  does  not  say  whatfaei,  whether,  as  per  Ist  count,        1^^^- 
of  affray  with  murder  of  Jamiruddee,  or  affray  with  wounding  '""T — :, — — 
of  Jamiruddee  as  per  part  of  the  2nd  count.  ^^^^  ^^■ 

The  Court  presume  that  the  Sessions  Judge  does  not  find  the     ^^^  ^^ 
prisoners  guilty  of  being  accessary  after  the  fact  to  the  affray    kuIlIsb^ 
with  murder  of  Jamiruddee,  as  it  is  not  yet  proved  that  Jamir-  and  *notber, 
uddee  has  met  with  his  death,  and  until  this  be  proved,  they 
cannot  be  convicted  of  being  accessaries  after  the  fact  to  the 
affray  with  murder. 

If  the  fact  is  affray  with  wounding  of  Jamiruddee,  in  order 
to  convict  the  prisoners  of  being  accessaries  after  the  fact,  there 
must  be  evidence  to  show,  not  only  that  they  knew  that  the 
affray  with  wounding  had  taken  place,  but  that  they  did  some- 
thing to  assist  the  principals  who  had  committed  it.  The  m- 
netance  must  he  personal. 

There  is  not  only  no  distinct  evidence  on  the  record  of  the 
death  of  Jamiruddee,  but  it  is  not  clearly  proved,  that  it  was 
Jamiruddee  whom  the  prisoners  are  charged  with  carrying  away 
dead  or  alive.  The  evidence  as  to  the  recognition  is  doubtful. 
Of  the  witnesses  Nos.  11,  18,  15, 16,  18  and  19,  upon  whose 
evidence  in  substantiation  of  the  8rd  count  the  Sessions  Judge 
mainly  relies,  only  witness  No.  11  could  depose  to  the  fact. 
The  other  witnesses  spoke  from  hearsay.  Even  if  it  be  admit- 
ted, that  it  was  Jamiruddee,  who  was  carried  away  dead  or  alive 
by  the  prisoners,  I  do  not  perceive  upon  what  grounds  the 
mere  fact  of  their  carrying  him  away  in  this  state  can  be  held 
to  be  proof  of  their  being  guilty,  in  the  legal  acceptation  of  the 
term,  as  accessaries  after  the  fact  to  the  crime  charged  I  there- 
fore acquit  them,  and^direct  their  immediate  release. 
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SUMMARY  CASES. 

April  1858. 


PbBSEKT  : 

D.  I.  MONET,  Esq.,  Officiating  Judge. 

GOVERNMENT 
versus 
PURKASHCHUNDER  DOSS.  Sylhei. 

This  case  was  referred  to  the  Nizamut   Adawlut  under  Sec- 
tion 5,  Act  XXXI.   1841,  and   Circular  Order  No.  106,  dated  ^1858. 
18th  March  1842,  by  Mr.  M.  Shawe,  Sessions  Judge  of  Sjlhet  ""T^TT" 
on  the  aist  March,  1868,  with  the  following  report.  ^^^"^  ^^' 

The  Principal  Sudder  Ameen  exercising  the  full  powers  of  a    -p^^  ^^ 
Magistrate,  sentenced  the  appellant  to  pay  a  fine  of  Rupees  20,    ^hundbb 
or  in  default  to  be  imprisoned  for  fifteen  days,  on  the  ground        Poss. 
that  the  appellant  having  appeared   before  him  as  a  witness  in 
a  case  of  affray,  and  certain  questions  being  put  to   him,  which    The  order  of 
he  (the  appellant)   did  not  clearly   answer,  and   thus  in  the  the    Principal 
Principal  Sudder  Ameen's  opinion  causing  obstruction  to  justice  SudderAmeen 
and  being  guilty  of  contempt  of  Court.  ^^"^611" 

I  am  doubtftd  as  to  the  correctness  of  the  Principal  Sudder  ^i^ch  he  pun- 
Ameen's  proceedings ;  1st,  as  to  whether  the  extent  of  punish-  bhed,  was 
ment  above  mentioned  admits  of  an  appeal  to  the  Sessions  Judge,  clearly  not 
there  being  nothing  clearly  expressed  in  Act  XXX  of  1841,  in  oonteuipt  in 
regard  thereto ;  2nd,  whether  it  was  or  was  not  requisite  to  put  ^1^  ^ 
the  defendant  on  his  defence  and  take  his  reply  previous  to  contemplated, 
passing  sentence  on  him ;  Brd,  whether  the  defendant  on  the  by,  and  is  pu* 
ground  stated  by  the  Principal  Sudder  Ameen,  caused  any  nithableunder 
obstruction  of  justice  or  was  guilty  of  contempt  of  Court.  the  proTwions 

I  presume  the  appellant's  reply  should  have  been  taken  by  **J  ^^  Held 
the  Principal  Sudder  Ameen  before  he  (the  appellant)  was  sen-  \y^^  contempt 
tenced,  the  reasons  given  by  the  Principal  Sudder  Ameen  do  of  Court,  for 
not  show  that  the  defendant  was  guilty  of  contempt  of  Court,  the  punish- 
the  sentence  passed  on  him  should  be  reversed.  I  do  not  ""ent  of  which 
consider  that  a  witness  is  iruilty  of  contempt  of  Court  for  not  *hat  law  was 
.  -    .   .  ,  °      1  J.'  J.    i.      !_•  1     enacted,   oon- 

at  once  givmg  a  clear  answer  to  a   question   put   to  bmi  as  he  gifted  in  men- 
might  not  at  first  have  quite  understood  it.  acing  gestures 

or  expressions 
or  any  kind  of  insulting  or  disrespectful  or  defiant  conduct  obstructiye  of  justice 
in  the  presence  of  the  presiding  officer.  The  Court  in  their  Circular  Order 
No.  128,  dated  the  8rd  February,  1843,  ruled  that  wilful  and  designed  prevari- 
cation in  a  witness  not  appaaring  to  be  correctly  olaeeable  under  the  "  obstruc- 
tions to  justice"  rendered  punishable  by  the  above  Act,  could  not  be  punbhed 
as  a  contempt  of  Court. 
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1868.  I  called  for  an  explanation  from  the  Principal  Sudder  Ameen 

: regarding  his  proceedings  vide  my  roohakaree  of  the  5th  ultimo, 

April  19.  jjj  reply  to  which  the  Principal  Sudder  Ameen  states  that  it  is 
Case  of  not  the  practice  to  take  any  reply  from  a  person  punished  on 
rcTBKA.sH-  g^^ij  ^  charge,  i.  e.  contempt  of  Court,  &c.,  and  that  he  was 
^^^^^     justified  in  convicting  the  appellant  under  Act  XXX.  of  1841. 

1  am  doubtful  as  to  whether  1  can  interfere  in  this  case,  but 
I  think  the  conviction  should  be  quashed,  I  therefore  recom- 
mend that  the  Principal  Sudder  Ame^n's  order  be  reversed  and 
the  fine  paid  by  the  appellant  be  returned  to  him. 

There  are  several  cases  of  a  similar  nature,  which  I  called  for, 
for  inspection,  on  perusal  of  statemenj^  No.  9,  I  therefore  for- 
ward the  proceedings  in  the  case  for  the  Court's  consideration 
and  orders. 

Resolution  of  the  Nizamut  Adatclut. — (Present :  Mr.  D.  I. 
Money.)     No.  247,  dated  19th  April,  1858. 

The  Court  observe  that  the  Sessions  Judge  did  right  in 
making  this  reference  to  the  Nizamut  Adawlut. 

The  offence  which  was  punished  by  the  Principal  Sadder 
Ameen  is  clearly  not  contempt  in  open  Court,  such  as  was 
contemplated  by,  and  is  punishable  under,  the  provisions  of  Act 
XXX.  of  1841. 

Contempt  of  Court,  for  the  punishment  of  which  that  law 
was  enacted,  consists  in  menacing  gestures  or  expressions  or 
any  kind  of  insulting  or  disrespectful  or  defiant  conduct 
obstructive  of  justice  in  the  presence  of  the  presiding  officer. 

The  Court  in  their  Circular  Order  No.  128,  dated  the  3rd 
February,  1843,  ruled  that  wilful  and  designed  prevarication 
in  a  witness  not  appearing  to  be  correctly  classable  under  the 
*  obstructions  to  juetice,"  rendered  punishable  by  the  above 
Act,  could  not  be  punished  as  a  contempt  of  Court. 

To  interpret  and  punish  a  confused  or  inexplicit  answer  on 
the  part  of  a  witness:,  as  a  contempt  of  Couii;,  would,  in  many 
cases,  be  as  obstructive  of  justice  as  any  conduct  for  the  pun- 
i.^hment  of  which  Act  XXX.  of  1841  was  enacted. 

Tlie  order  of  the  Principal  Sudder  Ameen  is  reversed. 


CASES  IN  THE  NIZAMUT  ADAWLUT,        137 

PbESSNT  : 

P.  I.  MONEY,  Esq.,  Offieiating  Judge. 

No.  27  OF  1858. 
GUiXCACHURN  SHOBA  and  others  (jippbllants) 
Yakbel  of  apfbllahts,  Baboo  Uhnoocoolchundeb  Hoclilr. 

MOOKBRJBA.  ° 

This  is   an    nppeal   from  the  order  of  the  Sessions  Judge  of       1858. 

Hooglily,   confirming   the  decision  of  the   Cazee,  whereby  on ; 

eonvietion  of  an  assault,  the  petitioners  were  sentenced  by  that  April  19. 
officer  to  one  month's  imprisonment  each  and  16  Rs.  fine  in  lieu  .  ^,  -^ 
of  labor.  It  is  uvged  in  behalf  of  the  petitioners  by  their  plead-  tii/^^^JJ^er  of 
er  tliat  the  punishment,  defined  by  the  law  in  Section  19,  Begn-  the  Beasions 
lation  X.  of  1807,  for  such  an  ofience,  is  only  fifteen  days'  Jadge  of 
imprisonment  and  a  fine  of  50  Bs.,  and  that  the  sentence  pass-  Hoo^hly,  con- 
ed by  the  Cazee  was  beyond  his  competency,  and  therefore  ™™?™^  tbe 
illegal.  ^  ...         CMoe,  where- 

If  the  Cazee  had  simply  the  powers  of  an  assistant,  it  might  by  on  oodtIo- 
have  been  a  question  for  the  Court  to  consider,  whether  under  tion  of  an  ae- 
the  provisions  of  the  law  quoted  he  could  pass  sentence  of  •? ^^  *he  peti- 
iiiiprisonment  for  one  month,  although  that  law  authorises  in  **®''®"  ""^ 
addition  a  fine  of  60  R«.  commutable,  if  not  paid,  to  further  ^jj^i.  officer  to 
imprisonment  for  fifteen  days,  and  so  allowing  an  entire  term  of  one  month's 
imprisonment  for  one  month,  if  the  fine  be  not  paid.  impriaoomenl 

But  inasnnuch  as  the  Cazee  has  been  inrested  with  special  ••^h  and  16 
power**,  he  has  full  authority  under  the  provisions  of  Section  2,  ^*  ^^  ^^'^ 
Chuise  3,  Regulation  III.  of  1821,  to  pass  a  sentence  of  impn-  ditmitsecl  on 
sonment  for  such  an  offence  not  exceeding  six  months,  if  the  the  ground 
)>enalties  authorised  in  the  Regulation  above  cited  appear  to  tliat  the  Oasee 
him  to  be  insufiicient.  liaTing     been 

HM^ntence  consequently  was   strictly  legal,  and  there  is  no  *^I!|^    ^*'** 
""*  whatever  for  the  appeal,  which  is  dismissed.  kSdfimwiT]^ 

rity  under  the 
proTiaions    of 

Section  2, 
Clauae  8.   Be- 
gulation    ill. 
of    1821,     to 
.  pass  such  sen- 

tence if  the 
penaUiet  au- 
thorixed  in 
Begulation  X. 
of  1807  ap- 
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to  be  insuffi- 
cient. 
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PeESBNT  : 
D.  I.  MONEY,  Esq.,  Officiating  Judge. 

No.  20  OF  1858. 
KALEEPERSAD  ROY,  appell^t. 

TAKEEL8   OF  AFFRLLAJ^T   Mb.    R.  T.    AlLAK,  AND    BaBOO 
Backergunge.  KiSHEKSUKHA  MoOEEBJEA. 

The  petitioner  was  required  by  the  Magistrate  to  enter  into 

penal   recognizances,  and  to  give  additional   security,  to  keep 

April  21.     *^®  peace  for  one  year,  and  in  default  was  committed  to  the 
'     civil  jail. 
Ka^pmsad      ^^  appeal  was  preferred  to  the  Sessions  Judge,  who  oonfinn- 
j^y^        ed  the  order  of  the  lower  Court. 

The  petitioner  now  appeals  to   this  Court  from  the  decision 

Appeal  from  of  the  Sessions   Judge  and   the  following  are  the   recorded 
*^^®     a^^*°°  grounds  upon  which  the  appeal  is  preferred. 
Judge      ^n!      ^^^'     "'^'**?   decision  of  the  Magistrate  is  illegal,  inasmuch 
fimnng       an  ^  he  has  decided  the  case  without   taking  the  evidence  in  sup- 
order  of  the  port  of  my  defence. 

Magistrate,        2nd.     It  is  very  improper  on  the  part  of  the  Sessions  Judge 
^*?f^*'^     *'*®  to  pass  an  order  to  the  effect  of  my  furnishing  a  security  in  the 
MuhSToOT^  sum  of  Rs.  8000  for  maintaining  peace,  and  for   entering  into  a 
ter  into  penal  P^^al  recognizance  to  the  amount  of  Co.'s  Rs.  16,000. 
recognizanoes 

to  the  amount  of  16,000  Bb.  and  give  additional  security  of  two  sureties  of 
8000  Bs.  each  to  keep  the  peace  for  one  year,  and  in  default  was  committed 
to  the  civil  jail,  was  rejected  on  the  following  grounds. 

The  Court  held  that,  although  the  recognizances  appeared  to  be  imusually 
hea?y,  the  lower  Courts  having  considered  it  ahtolviely  neeeMory  to  bind  down 
the  petitioner  in  heavy  recognizances  and  security  to  keep  the  peace,  they  would 
not  interfere  with  the  order,  inasmuch  as  the  local  authorities  must  be  the  best 
Judges  of  the  exigency  of  such  a  measure  for  the  preservation  of  the  peace, 
and  the  ability  of  the  petitioner  to  pay  the  amount ;  moreover,  that  it  was  not 
necessary,  as  contended  for  by  the  Petitioner's  Pleader,  that  the  party  bound 
should  be  convicted  of  some  cmt  that  would  justify  resort  to  such  a  measure ; 
that,  in  taking  penal  recognizances  under  Act  V .  of  1848,  consideration  only  is 
to  be  had  to  the  condition  in  life  of  the  party,  and  the  circumsiancee  of  the 
case ;  that  he  need  not  be,  as  expressly  stated  in  the  provisions  of  the  Act, 
convicted  of  any  specific  offence ;  and  that  the  Act  is  necessarily  arbitrarv,  it 
being  left  entirely  to  the  discretion  of  the  Magistrate  to  take  recognizances  m>m 
any  party,  and  to  fix  the  amount,  whenever  it  shall  appear  to  him  .juti  and 
necessary  for  the  maintenance  of  the  peace  in  his  district. 

The  Court,  while  declining  to  interfere  with  the  order  of  the  Magistrate,  left 
it  to  him  to  induce  the  amount  of  recognizance,  if  the  petitioner  could  prove 
to  his  satisfaction,  that  it  was  bevond  what  he  was  able  to  pay,  and  the  circum- 
stances of  the  case  admitted  of  the  reduction, 'being  of  opinion,  that  in  all  such 
cases  the  amount  fixed  sliould  be  a  reasonable  amount,  such  as,  when  the  party 
has  been  bound  over,  may  be  easily  realised,  should  the  recogoizauce  be  for- 
feited. 
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Bitl.     Frohi  the  jemAdAr^ft  reporl  i%  At){>ettfd  that  ttie  fioUm        l^d. 

men  assembled  on  the  part  of  the  ftemiiidar  Burdakunt  &oy,  "^ "^ 

so  I  cAnnot  be  blatiied.  -^P"!  ^^- 

4th.     It  is  evident  froib  the  Itoofasiflrif  t^hohateB  tliat  he       Oaaeof 
and  his  amiah  saw  the  assemblage.     So  the  loWer  Coul*t  should  KAii^«MAi> 
have  taken  th«  MoonsiflTs  k^fhl^t  foi*  iseertaining  Whether  the  '" 

ftssetnblage  wai  on  mj  part  or  on  that  of  Btirdaktmt. 

Mr.  AUafi  in  behstf  of  the  petitk>ne)>  ti<*ges,  thAt  the  amount 
of  the  retiogni^ance  is  arbitrary  and  eicesiive,  and  that,  inajN 
tnuch  as  the  t)etiti6ner  cannot  pay  it,  the  Magistrate's  order 
consigns  hitn  to  imprisonment  for  afi  ind^nife  time,  and  2ndljr 
that  the  petitioner  offered  to  give  trvidence  in  his  own  defeAee 
to  show,  that  he  had  committed  rid  act  justifying  recourse  to 
such  a  measure,  which  was  refused  by  the  Magistrate,  and  that 
consequently  he  has  not  had  a  fair  trial. 

The  amount  of  the  recognisance  required  ffdm  the  p^itioner 
was  16,000  R^.,  the  amount  of  the  udditioA^  sectirity  from  the 
two  suretiee  8000  Rd.  eaeh. 

It  appefars  from  the  proceefdiiigs  that  the  opposite  party^ 
Burdakunt  Roy  Chowdry,  has  been  bound  down  to  keep  the 
peace  in  peHal  hecognizAnces  to  the  Mme  amoutit  as  that  de- 
manded from  thri  petitioner. 

When  the  petitioner  appetdcid  froM  the  drder  df  the  Magis- 
trate to  the  Sessions  Judge,  his  appeal  was  rejected  by  the 
Sessions  Judg«  upon  the  following  gTouAds,  which  he  has 
recorded. 

"  On  a  consideration  of'  the^  papers  submitted  by  the  Magis- 
trate, I  am  of  opinion  tfcat  io  seeUre  a  ebntihutlnte  of  peace  iri 
that  portion  of  the  district  within  which  the  estates  of  the 
appellant  lie  and  his  influence  extends,  it  is  absolutely  necessary 
to  bind  down  the  appellant  in  hea^  security  and  recognizances 
to  keep  the  peace." 

Under  Section  2,  Act  XXXI.  of  1841,  there  was  permitted 
to  the  petitioner  but  one  appeal  from  this  order  of  the  Magis- 
trate to  the  Sessions  Judge,  and  that  appeal  maLSjfnal.  The 
only  exception  which  the  law  makes  is  in  giving  authority  to 
this  Court  to  call  for  the  records  of  any  criminal  trials  of  any 
subordinate  Court,  and  to  pass  upon  them  such  orders  as  may 
seem  fit,  but,  agreeably  to  the  provisions  of  Section  5  of  the 
Act,  the  Court  would  only  call  for  such  records  for  the  purpose 
of  satisfying  itself  as  to  the  regularity  of  the  proceedings  of  the 
subordinate  Court,  and  would  only  alter  any  sentence  it  may 
have  passed,  when  those  proceedings  were  found  to  be  illegal  or 
irregular. 

In  this  case,  although  the  recognizances  appear  to  be  unusual- 
ly heavy,  I  should  be  loth  to  interfere  with  the  order  of  the 
Magistrate,  which  was  confirmed  in  appeal,  as  I  think  the  local 
authorities  must  be  the  best  judges  of  the  exigency  of  such  a 
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1858.        measure  for  the  preservation  of  the  peace,  and  the  ability  of  the 

.  petitioner  to  pay  the  amount. 

April  21.         j|.  jg  j^^|.  necessary,  as    Mr.  Allan  has  argued,  that  the  party 
Case  of      bound  should  be  convicted  of  some  aot^  that  would  justify  resort 
Kalbbpebsad  to  such  a  measure. 

^^'  Under  that  most  wholesome  law   Act  V.  of  1848,  which 

instantaneously  and  vigorously  enforced  would  in  a  great  mea- 
sure check  the  gross  agragrian  outrages,  that  are  a  scandal  in 
Bengal,  in  taking  penal  recognizances,  consideration  only  is  to 
be  had  to  the  condition  in  life  of  the  party,  and  the  cireunh 
stanceM  of  the  case.  He  need  not  be,  it  is  expressly  stated,  con- 
victed of  any  specific  ofiEence. 

The  law  is  necessarily  arbitrary.  It  is  left  entirely  to  the 
discretion  of  the  Magistrate  to  take  recognizances  from  any  party, 
and  to  fix  the  amount,  whenever  it  shall  appear  to  him  just  and 
necessary  for.  the  maintenance  of  the  peace  in  his  distiict. 

In  this  case  the  period  for  which  the  petitioner  has  been 
bound  to  keep  the  peace  is  one  year.  There  is  no  ground  there- 
fore for  the  apprehension  entertained  by  his  counsel  of  continu- 
ous imprisonment. 

While  therefore  I  decline  for  the  reasons  above  stated  to 
interfere  with  the  order  of  the  lower  Court,  I  would,  with  refer- 
ence to  the  unusual  amount  of  the  recognizance,  leave  it  to  the 
Magistrate  to  reduce  that  amount,  if  the  petitioner  can  prove 
to  his  satisfaction,  that  it  is  beyond  what  he  is  able  to  pay,  and 
the  circumstances  of  the  case  admit  of  the  reduction. 

In  all  such  cases  the  amount  fixed  should  be  a  reasonable 
amount,  such  as,  when  the  party  has  been  bound  over,  may  be 
easily  realized,  should  the  recognizance  be  forfeited. 


1858. 
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PbSSEKT  : 

D.  I.  MOJSEY,  Esq.,  Judge. 

Case  No.  22  op  1868.  «  ^  «    ^ 

SHEIKH  RUHUMUTOOLLAH,  petitionbb  wan. 

Vakeel  of  petitiokbb,  Mb.  R.  NORRIS. 

The  pleas  recorded  in  this  case  do  not  form  sufficient  ground 

for  interference  with  the  orders  of  the  lower  Courts.  j^pril  13. 

Mr.  Norris  has  urged  in  behalf  of  the  prisoner,  Ist,  that  the 
evidence  is  l^ally  insufficient,  and  2ndly,  that  until  Haradhun     Appeal   re- 
from  whom  the  prisoner  bought  the  cloth  is  examined,  the  pri-  ject<^  the  te- 
soner  cannot  be  convicted  of  havinc:  possession  of  the  property  ^    ^^,    ***® 
with  ay«f%  knowledge.  \\'  ^'Zl  t 

The  prisoner  has  had  the  advantage  of  an  appeal  to  the  Ses-  eridenoe  on 
sions  Judg^,  whose  decision  under  the  law  is  final.  This  Court  the  record  jus* 
would  only  interfere  upon  the  prisoner's  pleader  showing  any  ^ing  the  oon- 
thing  irregular  in  the  proceedings  of  the  lower  Court.  Tiotion  of  the 

It  would  have  been  more  satisfactory,  if  Haradhun  could  have  th^^^^'^count 
been  examined,  but  he  has  absconded.  charged.  Held 

It  is  admitted  that  the  stolen  property  was  found  in  the  that  as  it  was 
possession  of  the  prisoner.  This  being  so,  the  law  presumes  admitted  that 
guilty  knowledge  on  his  part,  and  it  is  for  him  to  rebut  the  *^^«*^®^®^  PJ^ 
presumption.  He  has  not  done  so.  On  the  contrary  the  tenor  of  ^^^"^  j^  f^^^ 
his  defence,  and  the  evidence  on  the  record,  are  such  as  to  justify  prisoner's  pos- 
the  conviction  of  the  prisoner   on   the  count   charged.     Under  session,      the 

these  circumstances,  I  reject  the  appeal.  1*^,  prennmed 

"  ''''  guilty    know- 

ledge on  his 
part,  and  it 
was  for  him 
to  rehut  the 
presumption, 

wliioh  he  had 

"— ^"""^^  not  done. 


T   2 


AtMB. 
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D.  I.  MONEY,  E^q.,  OJ^eiatipff  Judge, 
GOVERNMENT 

NORO  PAI?. 

1858.  Cbim^  Chaugsp. — Affray  with  mqr^er  of  i^anoo  ^nd  wound- 

— ; — '~1      ine  of  Jumiroodeeii   and  Jmko  at  Takiqiori  on  the   27th  o( 
^-^^     Janunrj.  1857, 

Case  of  Committinflf   Officer.T-Captain    W.   Agn^w,   Magistrate  of 

NoeoPaik.  Gowalp^r^h. 

Th     roceed-      '^^^'^^  before   Major  J.  Butler,  Deputy  Commissioner  of  As* 
'    ^  ^of    tbe  8*"^»  °"  ^^*®  ^^  November,  1857. 

lower  Court  jRemarks  hy  the  Deputy  Commwioner, — The  Jury  and  Ma- 
muuibed,  the  gistrate*  find  the  prisoner  gyilty  in  taking  an  active  part  in  the 
Court  holding  affray,  in  which  I  concur. 

""itrtheTT  ^"  ^**®  ^^'  ^^  ^'^^^  *'^''  ^*y»  *^®  prisoner  is  prove4  by  te^ 
mon  expres^d  witnesses  to  have  been  present  at  the  affray  i^nd  to  have  taken 
by  tbe  Niza-  an  active  part  therein.  Four  witnesnes  iu  this  trial  identify 
mut  Adawlut  the  prisoner  to  have  been  the  person  as  above  stated,  who  took 
in  the  case  of  ^n  active  part  in  the  affray  in  using  a  spear  and  laitee  and 
Dbora  and  ^Qmi^jjuff  Jumiroodeen  and  Jugo.  1  therefore  sentence  him  to 
others,       9tn  ^    .  ,         .  .      -j.!   i  i       •     • 

December,    seven  years  imi)risoument  with  labor  m  irons, 

1835,      Select   ^ •. 

Import,  Vo-  •  Bemarkt  by  the  Magistrate  of  Qoalparah. — The  prisoner's  complicity 
lume  V.  page  in  tbe  affray  in  which  betookamost  prominent  part  is  fully  proredby  tlia 
17,  that  it  was  witnesses  for  the  prosecution,  who  named  him  throughout  as  one  of  the  chief 
not  sufficient  actors  in  the  outrage.  He  denies  the  charge,  alleging  that  he  was  not  in 
to  proceed  the  serrice  of  the  Bohorbund  zemindar  at  the  time  the  occurrence  t<K>k  place, 
upon  the  re-  and  that  he  first  heard  of  it  when  at  the  house  of  his  relative  Keerchand 
cord  of  the  at  Eomlajhor,  to  prove  which  he  cited  Neerchand,  Gooh,  Partuma,  Kal- 
former  trial,  too,  Gora  and  Shanti,  all  of  whom,  with  tbe  exception  of  the  two  last, 
being  satisfied  who  were  not  forthcoming,  were  examined,  but  far  from  supporting  the 
simply  with  prisoner's  defence,  stated  he  himself  gave  them  the  first  intimation  they 
the  identifica-  got  of  the  affair,  and  that  he  told  them  he  had  left  Madoorgunge  cutcher* 
tion  of  the  ry  for  fear  he  should  get  into  a  scrape  ou  account  of  the  business,  and 
prisoner  by  they  further  allege  that  the  prisoner  was  in  Bohorbund  zemindar's  service 
some  of  the  when  the  outrage  was  committed  ;  before  the  Jury  the  prisoner  declined  to 
witnesses, who  examine  these  witnesses,  who  he  ui^ed  must  hare  been  tampered  with, 
bad  been  pre-  citing  some  others  to  prove  that  he  was  in  the  Tariah  zemindar's  service 
viously  ex-  at  the  time  alluded  to,  I  did  not  consider  it  necessary  to  delay  the  trial  for 
amined }  that  these  witnesses,  because,  even  allowing  that  they  had  made  good  the  point 
the  evidence  taken  up  in  defence,  the  conclusion  the  prisoner  wished  to  be  drawn 
to  the  facts  therefrom  would  not  liave  followed,  for  he  might  verv  well  have  been  in 
of  the  case  service  at  Tariah,  and  still  have  taken  part  on  the  side  of  his  old  mistress 
should  have  in  her  attack  on  her  neighbour  and  bereditair  enemy,  the  Burwah. 
been  taken  The  Jury  find  the  prisoner  guilty,  and  fuUy  concurring  with  them  in 
de  novo  in  their  verdict,  I  beg  to  recommend  that  be  be  sentenced  to  seven  yean' 
the     presence  imprisonment  with  labor  and  irons  in  the  zillah  jail. 
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EesoliUion  of  the  Nizamut  Adawlut, — (Present:  Mr.  D.  I.        185S, 
Money.)     No.  261,  dated  the  8X»t  April,  1858.  ' 

The  appeal  of  the  prisoner  has  been  conducted  by  his  pleader,     ^ 
Baboo  Sreenath  Doss.     He  has  taken  up  two  grounds  of  objec-       ^^*^  ^f 
tiou  to  the  trial  and  senten^  of  the  lower  Court,  1st,  that  the   ^^^^  Paw. 
Deputy  Commissioner  depended   on  evidence  recorded  on  a  for-    -      , 
iner  trial,  in  which  another  prisoner  had   been   convicted,  and  ^^j^j^ .  further 
that  only  four  of  the  witnesses,  who  had  deposed  on  that  trial,  that  if     the 
were  examined  as  to  the  identification  of  the  prisoner  before  the  Deputy  Coin- 
Court,  and  2ndly,  that  certain  witnesses  named  by  the  prisoner  miwiener  did 
were  not  examined  in  his  defence.  S^LsittT'  to 

It  has  been  urged  by  the  prisoner's  pleader  that  on  both  tdkethJ  eri« 
these  grounds  the  prisoner  haa  not  had  a  fair  trial  and  that  the  denoe  dt  novo 
proce^ngs  of  the  lower  Court  should  be  quashed,  and  he  cites  of  all  the  wit- 
as  a  precedent  the  decision  of  this  Court  of  the  9th  December,  ?*?*5^  ^^^ 
1885,  in  the  ease  of  Dhora  and  others,  Select  Beports,  Volume  ^J^"^  ^^ 
V.  page  17.  ,,nin^  ^  to 

On  examining  the  evidence  for  the  prosecution  it  appears  to  the  faoU  of 
the  Court  to  be  dearly  open  to  the  objection  urged.  The  mere  the  case,  the 
fact  of  identification  is  not  sufficient.  The  Court  concur  in  the  ^**"®**®*T|^ 
opinion  expressed  by  the  Nizamut  Adawlut  in  the  case  above  ]J^,j  ^^^aJ^ 
cited,  and  think  that  the  evidence  to  the  facts  of  the  case  ^^en  question- 
should  have  been  taken  down  de  novo  in  the  presence  of  the  ed  regarding 
prisoner,  and  that  it  is  not  sufficient  to  proceed  upon  the  record  of  the  evidence 
tlie  former  trial,  being  satisfied  simply  with  the  identification  th^ had  form* 
of  the  prisoner  by  some  of  the  witnesses  who  had  been  previous-  J^  JiouldJme 
ly  examined.  been  fead  to 

If  the  Deputy  Commissioner  did  not  think  it  necessary  to  them  in  the 
take  the  eridence  de  nova  of  all  the  witnesses,  who  had  been  presenceof  the 
previously  examined  as  to  the  facts  of  the  case,  the  witnesses  ^P^!''*  ^^ 
who  were  called  should  have  been  questioned  regarding  the  evi-  ^J^  ^^  oddot^ 
dence  they  had  formerly  given,  it  should  have  been  read  to  tunity  of  cross* 
them  in  the  presence  of  the  prisoner,  who  should  have  had  an  examining 
opportunity  of  crosa^examining  them  upon  it.  them  upon  it ; 

The  witnesses  named  by  the  prisoner  in  his  defence  should  ""^  ^.^^y  *^**^ 
also  have  been  summoned  and  examined.  The  omission  to  take  j^^^  hTiho 
their  evidence  made  it  almost  an  ea  parte  case  for  the  prose*  prisoner  in 
eution.  his       defence 

la  the  former  trial,  moreover,  it  was  stated  by  some  of  the  thould  have 
witnesses  for  the  defence,  that  Noro  Pyke  was  dead.  Were  there  been  summon- 
two  individuals  of  the  same  name  P  This  point  also  should  unjinJJ,  ^" 
have  been  cleared  up. 

Under  these  circumstances  the  proceedings  of  the  lower  Court 
are  quashed,  and  they  will  be  directed  to  proceed  to  the  trial  of 
the  prisoner  de  novo  ;  taking  such  evidence  for  the  prosecution 
and  for  the  defbnce,  as  they  may,  with  reference  to  the  above 
remarks,  consider  necessary,  and  the  ends  of  justice  may 
require. 
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Pbesekt  : 
D.  I.  MONEY,  Esq.,  Officiating  Judge. 

No.  26  OF  1858. 

MOHKEMCHUNDEB  CHUCKERBUTTEE,  petitioner, 
Vakeels  op  petitionee,  Baboos  ASHOO lOSH  CHAT- 
Eairt  Burd-       TERJEA,  BANEEMADHUB  BANERJEA,  and  SREE- 
wan.  NATH  SEIN. 

1858.  "^^    petitioner  was    sentenoed  by  the   Magfistrate  to  six 
months'  imprisonment  and  to  pay  a  fine  of  100  Rs.  or  in  de- 
April  29.     fsult  to  labor,  on  being  found  guilty  of  extorting  money  from 
Eshenchunder  Bose  on  the  pretence  that  he  had  procured  his 

Held  that,  as  acquittal. 

thi^  ^^  the  '^**®  particulars  of  the  case  will  be  gathered  from  the  follow- 
reoonltoshow  ^"^  decision  given  by  the  Magistrate,  and  the  order  of  the  Ses- 
that  the  Ma-  sions  Judge,  confirming  it  in  appeal, 
gistrate  had  Decision  of  Mr.  Lawford,  Magistrate  of  E.  Burd  wan. 
obtained  the  *•  ^  short  time  ago  I  received  an  anonymous  letter  stating 
STm^t'*  to  ^^**  ^  mohurrir  in  my  Court,  named  Moheem,  was  in  the  habit 
wh^h  he  was  ^^  taking  money  from  people  attending  my   Court,  on   the 

immediatelj  pretence  that  he  coidd  get  their  cases  favorably   decided  for 

subordinate,    them. 

under  the  pro-  «  It  was  not  the  first  time  I  had  heard  of  it  and  as  some  in- 
XXXII  f  ^^^^^^^  ^^^^  givei^}  in  which  he  had  taken  money  I  determined 
1852,  and  th^  <^n  enquiry  into  the  matter. 

as  he  was  not  ''  I  accordingly  directed  my  serishtadar  to  ascertain  from  Eshen 
competent  un-  Bose,  who  it  was  stated  had  paid  money  to  Moheem,  whether 
der  those  pro-  he  had  really  given  him  any  money. 

ir  Jud^  ^      "  ^^^^^  ^^«®  informed  the  serishtadar  that  he  had  paid  Rs. 
the    prosecu-  ^^  ^^  Moheem  and  that  he  was  quite  willing  to  tell  me. 
tion    he  had      *'  My  serishtadar  likewise  informed  me  that   Eshen  had  told 
instituted,  his  him  that  my  nazir's  palki  bearers  were  present  at  the  time  the 

proceedings    money  was  given. 

Thr  ordSs*  "  ^"  hearing  this  I  directed  my  serishtadar  to  bring  Eshen 
therefore,     of  *"^  ^^®  palki  bearers  to  me. 

the  lower  *'  Eshen  made  his  appearance  in  my  cutcherry  last  Tuesday 
Courts  were  (2nd  March,)  week  but  owing  to  press  of  business  on  that  day 
reversed    and  \  ^as  unable  to  examine  him. 

judee  wirdi!    "'^*^®  °^^*  ^*y  ^  ^®^*  ^^^  ^^^  ^^®°  ^  ^^^^  ^^  ^^  ^"® 

rectod  to  in-  ^o^ie.  I  accordingly  directed  ray  serishtadar  to  send  for  him 
struct  the  Ma-  again  which  he  did,  he  did  not  come,  however,  this  time  and  he 
gistrate  to  pro-  did  not  appear  until  Saturday  after  the  Darogah  had  sent  for 
ceed  according  him. 

ItteJ^n  ^  of  "  '^^^^  serishtadar  allowed  him  to  go  and  get  his  food,  but  on 
the  Magistrate  ^J  arrival  in  cutcherry  he  was  no  where  to  be  found  and  I  did 
was    at     the  not  get  hold  of  him  till  the  evening. 


CASES  IN  THE  NIZAMUT  ADAWLUT.        145 

**  During  this  interval  Molieem  or  his  friends  had  persuaded        1858. 
him  to  deny  having  given  the  money  and  when  hrooght  before  — ' — TTT^ 
me  he  stated  that  he  had  never  paid  any  money  to  Moheem.  ^ 

"  I  therefore  took  his  defence  instead  of  making  him  a  wit-  ^^^^  ^^^ 
ness  in  the  case  as  I  had  originally  intended.  called  to  Con. 

''  I  consider  the  charge  of  extorting  money  from  Eshen  Bose  No.7&7whe]«- 
fuUy  proved  against  Moheem.  by  Courts  of 

**  The  palki  bearers  whose  evidence  I  see  no  reason  to  distrust,  |j??,*j^*"J?r^' 
say  that  on  the  evening  I  acquitted  Eshen  Bose  of  the  charge  ^^upoi^*^ 
brought  against  him  by  Mr.  Lodge,  Moheem  left  my  cutcherry  person togire 
while  I  was  writing  out  my  decision  and  told  Eshen  that  he  eridence  on 
had  gained  his  case  for  him  and  that  he  must  pay  him  some  oath  touching 
money,  on  which  Eshen  took  some  money  from  his  side  and  *  ^^^  ^^^^ 
paid  it  to  Moheem,  the  fact  of  his  receiving  the  money  is  fur-  adrnkii^terecT 
ther  proved  by  the  evidence  of  the  serishtadar  who  deposes  that  \^j  himself!  as 
Eshen.  when  asked  voluntarily  told  him  that  he  had  paid  Mo- thedeliyeryof 
heem  the  money.  a  bribe  is    a 

•*  Moheem,  in  his  defence,  attempts  to  make  out  that  the  criminal  act, 
serishtadar  has  quarrelled  with  him  and  )»hat  he  has  got  up  this  ^^newon  de^ 
case  against  him,  he  has  failed  to  prove  the  existence  of  a  quar-  jivenng  it  sub- 
rel,  and  the  serishtadar  could  therefore  have  had  no  possible  ject  to  a  cri- 
motive  for  bringing  such  a  charge  and  it  is  to  the  last  degree  minalprosecu- 
incredible  that  a  man  of  his  education  and  position  would  have  *|°^  **  ^®^  *• 
come  forward  and  perjured  himself  to  get  a  person  in  Moheem's  '®<«i^«'- 
position  punished. 

**  The  evidence  of  the  palki  bearers  and  the  serishtadar  is  of 
course  equally  strong  against  Eshen.  Eshen  brings  evidence 
to  prove  that  th^  serishtadar  sent  to  him  at  his  house  to  come 
into  Burdwan  and  that  he  told  him  some  post  at  the  library 
was  vacant,  but  it  is  not  very  apparent  what  he  wishes  to  prove 
by  this. 

"  The  taking  of  the  money  by  amlah  in  mofussil  Courts  is  an 
abuse  so  universally  practised,  and  so  seldom  bror^ht  to  light, 
that  I  am  determined  to  punish  severely  any  person  in  my  Court 
whom  I  can  detect  offending  in  this  way,  for  not  only  are  the 
poor  robbed  and  thereby  deterred  from  seeking  redress  in  our 
Courts,  but  the  Courts  themselves  and  those  who  preside  in  them 
are  brought  into  disrepute. 

**  I  find  Moheem  guilty  of  extorting  money  from  Eshen  Bose 
on  the  pretence  that  he  had  procured  his  acquittal,  and  1 
sentence  him  to  six  months*  imprisonment  and  to  pay  a  fine  of 
one  hundred  Rupees  within  five  days,  and  in  default  to  labor ; 
and  I  find  Eshen  guilty  of  giving  a  bribe  to  Moheem,  but  as  I 
consider  the  party  who  gives  not  nearly  so  culpable  as  he  who 
takesy  I  sentence  Eshen  to  three  months'  imprisonment  and  to 
pay  a  fine  of  thirty  Rupees  within  five  days,  and  in  default  to 
labor. 

"  Moheem  is  dismissed  from  employment.'* 
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1858.  Dociaion  of  Mr.  Heed,  the  8.  J.  of  E* 

Aoril  29  **  MolieenMjlmnder  Chatteijea^  defendant,  appellant,  appenU 
^^  '  against  the  order  of  the  Magistrate  sentenoing  him  to  six 
months*  imprisonment  and  to  pay  a  fine  of  Us.  1(>&  or  to  labor 
during  the  period  of  imprisonment.  The  cifenmstanoes  of  this 
case  are  fully  detailed  in  the  Magistrate's  Judgment  in  it.  The 
circumstance  of  the  bribe  having  been  given  by  the  prisoner^ 
Eshenchunder  Bose  (who  has  also  been  convicted)  to  the  other 
prisoner  Moheemchunder  Chatterjea,  has  been  proved  by  two 
witnesses  who  witnessed  the  transaction  and  it  has  farther  been 
proved  by  the  deposition  of  the  seffshtadar  of  the  Magit^mte's 
Court,  that  the  defendant  Eshenchunder  aklmitted  before  him 
that  he  had  in  reality  given  tlie  bribe  to  Moheemchunder  and 
that  he  was  prepared  to  say  so  before  the  Magistrate^  and  it 
appears  also  that  he  really  appeared  in  the  Magistrate's  Court 
for  the  purpose  of  deposing  to  that  effect,  but  the  Magistrate 
was  unable  to  attend  to  him  on  that  day,  and  that  when  n£let 
considerable  difficulty  he  was  again  made  to  appear  afber  a  lapse 
of  eight  days  he  having  in  the  interim  dieappeared  from  the 
etation^  he  denied  having  gi?en  the  bribe.  1  see  no  reason  to 
interfere  with  the  order  passed  by  tiie  Magistrate  in  this  ease, 
and  therefore  dismiss  this  appeal  as  well  as  that  preferred  by 
the  prisoner  Eshenchunder  Bose  in  appeal,  case  No.  10.*' 

The  petitioner  now  comee  up  to  this  Ckmrt  upon  two  grounds, 
which  have  been  argued  in  his  behalf  by  his  pleader^  1st  that,  if 
the  Magistrate  proceeded  under  the  provisions  of  Section  9  Ke- 
gnlation  XIIL  of  1793,  Eshenchuner  Bose  who  gave  the  bribe 
should  have  been  put  upon  oath,  and  sedtnity  take^  from  him  to 
prosecute  the  charge.  2ndly,  that  if  the  Magistraie  proceeded 
under  Begulatiea  XXXII^  of  18512,  he  waa  bound  by  its  pro- 
visions. Sections  2  and  8,  to  obtain  the  sanction  of  the  Conrl  to 
which  he  was  immediately  subordinate,  and  he  was  prohibited  in 
such  a  case  &om  acting  as  Judge. 

The  Government  pleader  Baboo  Sombooaath  Pundit  opposed 
these  pleas  upon  general  grounds  and  maintaised  tfawt  the  Ma- 
gistrate had  authority  to  act  in  such  cases  nndef  the  provieiona 
of  Ajst  11.  of  1836. 

There  is  great  weight,  I  think  in  tbfe  objections  «f^ed  by  the 
prisoner's  pleader. 

The  proceedings  of  the  Magistrate  oouM  not  have  been  con« 
ducted  under  Regulation  Xlil.  of  1793,  inasmuch  aa  the  per- 
son from  whom  the  ttioney  waa  extovted,  Eahenfchuoder  BoBe, 
waa  coorerted  at  once  from  a  witness  to  a  defimdaat,  when  he 
denied  all  knowledge  of  the  transaction. 

The  case  therefore  must  have  been  tried  under  Act  XXXI  f. 
of  1852. 

The  Act  cited  by  the  Government  pleader  does  not  apply.  It 
has  relation  to  other  offences,  affeeting  the  pubUe. 
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As  there  is  notliing  on  the  record  to  show  that  the  Magis-        1B58. 
trate  obtained  the  sanction   of  the  Court    to  which  he  was  ~ — 
immediatelj  subordinate  under  the  provisions  of  Act  XXXII.     •^P'"  *^' 
of  1852,  and  as  he  was  not  competent  under  those  provisions 
to  act  as   Judge  in  the    prosecution   he   had    instituted,  his 
proceedings  were  ill^al.     1  therefore   reverse  the    orders  of 
the  lower  Courts,  and  direct  the  Sessions  Judge  to  instruct  the 
Magistrate  to  proceed  according  to  law.    The  attention  of  the 
Magistrate  will  at  the  same  time  be  called  to  Construction  No. 
757,  wherebj  Courts  of  Justice  are  prohibited  from  calling  upon 
a  person  to  give  evidence  on  oath   touching  a  bribe  alleged  to 
have  been  administered  by  himself,  as  the  delivering  of  a  bribe 
is  a  criminal  act,  and  renders  the  person  delivering  it  subject  to 
a  criminal  prosecution  as  well  as  the  receiver. 


No.  88  07  1858. 

ESHENCH UNDER  BOSE,  petitiokeb.  Vaiubil  or  piti- 
Tiovsii,  Baboo  SBEENATU  SEIN. 

Order  of  lower  Court   reversed  with   reference  to  this  appeal 
by  the  decision  passed  in  appeal  No.  26. 


TOL.    Vllt. 
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Pexsbnt  : 
D.  I.  MONEY,  Esq.,  Officiaiing  Judge, 

Shahabad.  No.  8  OF  1868. 

BAMKISSEN  DOSS,  awd  othbbs,  psTmoiifERS. 
^^^'  Vakbbl  of  pbtitionbb,  Mb.  J.  W.  B.  MONEY. 

April  80.         This  IB  a  petition  praying  the  Court  to  place    again  upon 
the  file  an  appeal  from  a  sentence   passed  by   Mr.  Littledale, 
The  petition- OflBciating    Sessions   Judge   of   Sljababad,    as    Commissioner 
en  prayed  the  ^^^^  ^^^  xiV.  of  1857,  in   a  case   tried   by  him  under   Act 
Court  to  place  "* 

again  upon  the  file  an  appeal  from  a  teatenoe  passed  bj  Mr.  Littiadale, 
Officiating  Sessions  Judge  of  Shahabad,  which  had  been  struck  off  upon  the 
Court's  ascertaining  that  the  case  had  been  tried  by  that  officer  as  Commianoner 
under  Act  XIY.  of  1857,  and  to  send  for  the  reoord  and  proceedings  of  the 
case.  The  petition  was  rejected  on  the  following  grounds.  The  Court  found 
that  Mr.  Littledale  had  been  appointed  Commissioner  under  Section  7,  Act 
XIV.  of  1857,  and  had  tried  and  seateooed  the  pelitionen  midar  the  prorisions 
of  Act  XVI.  of  1857,  thi^t  his  appointment  as  Commissioner  was  recorded  in 
the  GoTcmment  Gaxette  on  the  27th  June,  1857,  that  martial  law  was  pro- 
claimed in  Shahabad  on  the  80th  July,  1857,  and  the  offence,  of  which  the 
petitioners  had  been  oonricted  was  committed  on  the  15th  August,  1857. 

It  was  held  by  the  Court  that,  in  the  issuing  of  a  commission  under  Clause  1, 
Section  3,  Act  XI.  of  1857,  it  was  proTided,  that  a  day  should  be  specified  in 
the  commission,  offences  committed  after  which  should  be  tried  bj  that  com- 
mission, but  that  there  is  no  such  provision,  as  contended  by  the  petitioners' 
counsel,  in  the  commission  authorised  to  be  issued  under  Section  7,  Act  XIY.  of 
1857. 

It  was  held  also,  that  the  offence,  of  which  the  petitioners  were  found  guilty, 
being  affray  with  homicide,  clearly  came  not  only  within  the  ^Mtfra/ category  of 
heinouM  offences  cognizable  by  the  ordinary  tribimals,  but  within  the  category 
of  offences  mentioned  in  Section  2,  Act  XIY.  of  1857,  within  which  are  spedallj 
included  **all  crimes  against  person  or  property  attended  with  s^reat  perwrnal 
violence. 

It  was  also  held,  that  the  questioD,  whether  the  offence,  of  which  the  peti- 
tioners were  found  g^ty  under  this  Act,  was  a  leu  offence  than  that  of  wbich 
under  its  prorisions  ther  could  hare  been  conricted,  was  not  a  question  for  the 
Kizamut  Adawlut,  to  which  the  Commissioner's  Court  was  not  subordinate  and 
by  the  law  there  was  no  appeal,  to  determine,  and  to  send  in  any  case,  in  which 
such  objection  may  be  urged,  for  the  record,  in  order  to  see,  if  the  Commissioner 
had  tranagreeeed  his  powers  under  the  Act,  would  be  an  interference  with  the 
discretion,  which  the  law  for  express  purposes  has  expressly  giren  him,  and  would 
open  the  way  indirectly  for  an  appeal,  which  the  law  Im  direetfy  prohibited. 

The  Court  further  ruled,  that  under  Section  8,  Act  XYL  of  1857,  Mr.  Little- 
dale had  the  option  to  try  the  case  either  as  Commissioner  or  as  Sessions  Judges 
and  that  it  possibly  was  the  intention  of  the  Goyemment,  as  in  their  Circular 
Ko.  1792  of  the  15th  August,  1857,  it  was  shown  to  be  their  wieh^  that  all  cases 
arisinff  out  of  or  connected  with  the  disturbed  state  of  the  country  should  be 
tried  by  Commissioners  under  tbe  Act,  and  all  other  cases  in  ordinary  course  by 
the  Sessions  Judges,  but  that  this  was  not  distinctly  defined  in  the  Act  itsc^ 
and  that  these  instructions  had  reference  to  districts  in  which  martial  law  had 
not  been  proclaimed,  as  it  was  in  Shahabad,  where  the  ordinaiy  functions  of 
the  Judge  were  suspended  by  its  proclamation. 
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XYI.  of  1857,  and  to  send  for  the  record  and  proceedings  of  the        l^^- 


The  appeal  was  stmck  off  bj  this  Conrt  upon  its  ascertaining     ^^ 
that  Mr.  Littledale  had  tried  the  case,  as  Commissioner,  the 
sentence  passed  by  him  in  that  capacity  being  final,  and  the 
Court  held  by  him  under  the  commission  not  being  subordi- 
nate to  the  Sudder. 

The  petitioner's  counsel,  Mr.  Money,  has  urged  that  each  of 
the  Acts,  via.  XI.  XIV.  and  XVI,  of  1857,  investing  the  judi- 
eial  authorities  in  the  trial  of  certain  cases  with  unappealable 
powers,  depends  upon  certain  preliminary  conditions,  which  are 
not  fulfilled  in  the  case  of  the  petitioners,  and  that  they  are 
therefore  entitled  to  the  right  of  appeal  to  this  Court,  that  re* 
garding  the  oommi«n(m  imder  which  the  petitioners  were  tried  and 
convicted  by  Mr.  Littledale,  it  is  specially  provided  by  Clause  1, 
Section  3,  Act  XI.  that  it  shall  be  issued  efter  a  dmte  to  be 
-specified  in  the  commission,  and,  unless  that  date  is  known,  it 
cannot  be  ascertuned  whether  the  ofibnce  was  committed 
before  or  afber  that  date,  and  consequently  whether  the  trial 
was  conducted  by  him  under  the  powers  strictly  vested  by  the 
commismon  or  in  the  ordinary  course  as  Sessions  Judge,  that 
unless  the  record  of  the  case  is  called  for  and  examine<l  it  can- 
not be  seen  whether  the  petitioner's  right  of  appeal  has  been 
taken  away  or  not,  or  whether  Mr.  Littledale  has  prevented 
the  sentence  he  has  passed  from  being  reviewed  on  appeal  to 
this  Court  by  alleging  that  he  tried  the  case  as  Commissioner 
when  he  tried  it  or  sliould  have  tried  it  as  Sessions  Judge. 
That  the  Acts  referred  to  are  highly  penal  Acts,  and  should 
not  be  extended  further  than  the  peculiar  circumstances  of  the 
-time*  and  the  safety  of  the  country  require,  and  that  there  is  in 
this  Court,  as  the  highest  appellate  Court,  a  supervisory  power, 
whicb  can  be  and  should  be  exercised  in  examining  convictions 
purporting  to  be  made  under  the  provisions  of  those  Acts,  in 
order  to  ascertain,  before  an  appeal  be  rejected,  whether  tlie 
convictions  come  within  their  purview  and  intent,^  and  whether 
the  Judge  at  the  time  actually  possessed  the  power  to  try  the 
case  as  a  Commissioner  imder  them,  that  his  own  ipse  dint 
cannot  be  accepted  by  the  Court,  and  lastly  that  besides  otfences 
sigainst  the  State  the  only  offences  that  can  be  tried  under  them 
-are  "heinous  offences*^  which  are  defined  in  Section  2.  Act  XVI. 
of  1857,  under  which  Act  Mr.  Littledale  states  his  sentence 
was  passed,  and  that  the  offence  of  which  the  petitioners  were 
guilty  amounted  only  to  a  village-squabble  attended  with  acci- 
dental homicide,  and  could  not  be  included  in  the  heinous 
offences  defined  in  that  Section. 

Mr.  Littledale  the  Officiating  Sessions  Judge  of  Shahabad 
was  appointed  Commissioner  under  Section  7,  Act  XIV.  of 
1857,  and  tried  and  sentenced  the  petitioners  under  the  provi- 

V  2 
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185a.        sions  of  Act  XVI.  of  1857.     His  appointment  as  Commissioner 

"T    :  "TT      under  this  Act  was  recorded  in  the  Oovemment  Gazette  on  the 

P"  27th  June,  1S57,  martial  law   was  proclaimed  in  Shahabad  on 

the  80th  July,  1857,  and  the  offence   was   committed  on  the 

15th  Augnst,  1857. 

Section  7,  Act  XIY.  of  1857,  authorized  the  issuing  of  a  com- 
mission  for  the  trial  of  any  person  charged  with  having  commit- 
ted any  offence  punishable  by  Sections  1  and  2  of  Act  XI.  of 
1857,  or  by  Act  XIV.  or  any  other  crime  against  the  State,  or 
murder,  arson,  robbery,  or  other  heinous  crime  against  jperson 
or  property. 

Clause  1,  Section  3,  Act'XI.  of  1857,  authorized  the  issuing 
of  a  commission  for  the  trial  of  persons  charged  with  certain 
offences  in  any  proclaimed  district.  In  the  issuing  of  such  a 
commission,  it  is  provided  that  a  day  shall  be  specified  in  the 
commission,  offences  committed  after  which  shall  be  tried  by 
that  commission.  There  is,  however,  in  the  commission  autho- 
rized to  be  issued  under  Section  7,  Act  XIV.  of  1857,  no  such 
provision  as  to  date,  and  the  learned  counseVs  remarks  directed 
to  this  part  of  his  arguments  do  not  apply. 

The  petitioners  were  found  guilty  of  affi*ay  with  homicide. 
This  offence  clearly  comes  not  only  within  the  general  category 
of  heinous  offences  cognizable  by  the  ordinary  tribunals,  but 
within  the  category  of  offences  mentioned  in  Seetion  2,  Act  XVI. 
of  1857,  within  which  are  specially  included  "  all  crimes  against 
person  or  property  attended  with  great  personal  violence.*' 

The  provisions  of  this  Act  are  unquestionably  of  a  highly 
penal  nature.  The  juiisdiction  of  the  commission  extends  to 
a  charge  of  knowingly  receiving  property  obtained  by  burglary 
and  a  sentence  of  death  might  be  passed  upon  a  person  convict- 
ed of  a  very  violent  assault. 

But  whether  the  offence,  of  which  the  petitioners  were  found 
guilty  under  this  Act,  was  less  than  the  offence  of  which  under 
its  provisions  they  could  have  been  convicted,  it  is  not  for  this 
Court,  to  wl\ich  the  Commissioner's  Court  was  not  subordinate, 
and  by  the  law  there  is  no  appeal,  to  determine. 

This  would  depend  upon  the  evidence  in  the  ease,  and  as 
there  is  no  appeal  to  the  Court,  would  be  a  matter  for  reference 
to  the  Government. 

To  send,  in  any  case  in  which  such  objections  may  be  ui^ed, 
for  the  record,  in  order  to  see,  if  the  Commissioner  has  trans- 
gressed his  powers  under  the  Act,  would  be,  in  my  opinion,  an 
interference  with  the  discretion  which  the  law  for  expiTss  pur- 
poses has  expressly  given  him,  and  would  open  the  way  indirect- 
ly for  an  appeal  which  the  law  has  directly  prohibited. 

It  is  true,  as  remarked  by  the  petitioners*  counsel,  that 
Mr.  Littledale  had  the  option  under  Section  8,  Act  XVI. 
of  1857,   to   try   the  case  either     as    Commis:iioner    or    aa 
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Sessions  Jadge;  and  that  it  possibly   was  the  intention  of        1S58. 

the  Goyernment,  as  in   their  Circular  No.  1792  of  the  16th : 

August  1857  it  was  shown  to  be  their  wish,  that  all  cases  "^P"*  ^' 
arising  out  of  or  connected  with  the  disturbed  state  of  the  coun- 
try should  be  tried  by  Commissioners  under  the  Act,  and  all 
other  cases  in  ordinary  course  by  the  Sessions  Judges ;  but  this 
18  not  distinctly  defined  in  the  Act  itself,  though  the  alternative 
was  provided,  and  these  instructions  had  reference  to  districts, 
in  which  martial  law  had  not  been  proclaimed,  as  it  was  in 
Shahab^,  to  which  the  operation  of  Act  XVI.  had  been  ex- 
tended. In  Shahabad  the  ordinary  functions  of  the  Judge 
were  suspended  by  the  proclamation  of  the  martial  law. 
The  application  is  rejected. 

Feese^T  : 
D.  I.  MONEY,  Esq.,  Officiating  Judge. 

*  _^ 

No.  85  OP  1858. 

GOVERNMENT  Petitionbb 

versui 

RAMRUTTUN   ROY,  opposttb  party. 

Vakrel  of    petitiowbb,    Baboo    ItAMAPERSAUD   ROY. 

Vakeels  of  the  opp(>site  pahtt,  Mr.  R.  T.  ALLAN  Jessora. 

AUD  Baboo  KISHENKISHOUE  GHOSB. 

This  is  an  application  for   a  review  of  judgment   in  the  sum-        ^ 
mary  appeal  of  Ramruttuu  Roy,  decided  by  this  Court  on  the     April  80 
8l8t  December,  1857. 

Baboo  Kitchen kishore  Ghose  in  behalf  of  Ramruttuu  Roy,  in  On  an  appli- 
whose  favor  the  judgment  had  been  given,  objected  to  the  ^**®"^''.*J'®' 
review  being  heard  upon  two   grounds.     Ist,  that  there  was  no  J^^    .  ^^f?' 

Bummary  appeal  of  Bamruttun  Roy,  decided  on  the  Slat  Deoember,  1857,  the 
Court  orerruled  the  plea,  that  the  objection  to  the  admission  of  the  review 
asked  for  could  not  oe  heard  on  the  part  of  RamnUtun  Roy^  inasmuch  as  he 
never  appeared  in  the  original  case  in  the  lower  Court,  and  his  appeal  should 
never  have  been  allowed,  upon  the  ground  that  the  application  was  for  a  review 
in  a  case  in  which  Rainruttun  was  one  of  the  parties  represented,  and  the  judg- 
ment had  been  given  in  his  favor. 

The  application  for  a  review  waa  rejected  on  the  ground,  that  the  order 
reversed  by  the  Court  in  appeal,  was  not,  as  contended  for  by  the  petitioner's 
pleader,  a  mere  interlocutary  order,  such  as  is  generally  passed  in  the  course 
of  a  case,  and  is  material  to  its  progreas,  but  a  sentence  of  a  Court  in  a  criminal 
trial  inflicting  a  penalty  attached  by  the  law  to  an  offence  of  which  the  defendant 
had  been  held  to  be  guilty. 

It  was  held,  that  in  such  oases,  whenever  a  competent  Court,  upon  what  appear 
to  it  at  the  time  to  be  just  grounds,  affords  relief  to  a  defendant  from  the  inflic- 
tion of  a  punishment  affecting  his  person  or  his  property,  the  prosecutor  would 
not  be  entitled  to  the  ri^ht  of  appeal  against  such  an  order,  and  that  upon 
the  same  principle  an  application  for  a  review  of  judgment  on  the  part  of  a  pro- 
sectttor  in  any  case  in  which  the  Court  had  granted  such  relief  would  not  be 
admitted. 
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1858.  Bule  or  Regulation,  admitting  ^  review  of  judgment  in  a  ciimi- 
.     „  nal  trial.     2nd,  that  if  a  review  oould  be  granted,  more  than 

^  three  months  had  elapsed  since  the  decision  was  passed,  and 

the  application  being  out  of  time  should  be  rejected. 

Upon  the  first  point  it  was  urged  by  Baboo  Eishenkishore 
Ghose,  who  was  followed  by  Mr.  Allan,  that  applications  in  behalf 
oiprUonem  for  a  review  of  judgment  may  sometimes  have 
been  heard,  but  that  there  was  no  precedent  to  shew  that, 
from  1793  up  to  the  present  period  any  application  for  a  review 
of  judgment  on  the  part  of  a  plaintiff  or  prosecutor,  in  a  case  in 
-which  the  defendant  had  been  acquitted^  had  ever  been  granted. 

The  opinion  of  Mr.  Sconce  in  the  case*  decided  by  Messrs. 
Loch  and  Bayley  on  the  4th  November,  1857,  was  cited  in  sup- 
port of  the  argument  that  applications  for  a  review  of  judgment 
in  criminal  trials  were  not  admissible. 

Baboo  Ramapersaud  Roy  for  the  Government  maintained, 
that  the  objection  to  the  admission  of  the  review  asked  for  could 
not  be  heard  on  the  part  of  Eamruttun  Roy,  inasmuch  as  he 
never  appeared  in  the  original  case,  and  his  appeal  should  never 
have  been  allowed. 

The  Court  overruled  the  plea  upon  the  ground,  that  this  was 
an  application  for  a  review  in  a  case  in  which  Ramruttun  l^^j 
was  one  of  the  parties  represented,  and  the  judgment  had  been 
given  in  his  favor. 

Baboo  Ramapersaud  Roy  then  proceeded  to  arg^e  that  applica- 
tions for  a  review  of  judgment  in  a  criminal  trial  had  been 
granted  by  the  Nizamut  Adawlut,  citing  authorities,  and  that 
tlie  principle  of  admitting  reviews  had  been  recognized  by  the 
resolutions  passed  by  the  Judges  on  the  25th  July,  1851,  and 
28th  July  1854.  See  page  66,  rules  of  practice.  He  admitted 
that  they  were  preferred  by  prisoners  who  had  been  convicted 
and  sentenced,  and  that  no  application  could  be  heard  on  the 
part  of  a  prosecutor  in  any  case  in  which  a  prisoner  had  been 
acquitted.  He  drew,  however,  a  distinction  between  a  sen- 
tence of  acquittal  and  an  interlocutory  order  from  which 
a  defendant,  as  in  the  case  before  the  Coiirt,  might  obtain  relief 
quoad  his  person  or  his  propej*ty,  and  urged  that  the  opposite 
party  had  failed  to  show  any  law  interdicting  an  appeal  in  such 
cases  on  the  part  of  a  prosecutor. 

Upon  the  second  point  he  maintained,  that  there  was  no  law 
whatever  as  to  time,  and  cited  a  case  in  which  the  Court  re- 
ceived an  application  for  a  review  after  the  lapse  of  three 
months  ;  that,  as  there  was  no  positive  law,  the  question  of  time 

•  "  Besides  I  very  much  doubt  if  auy  decision  of  the  Nizamut  Adawlut 
can  be  reviewed.  There  is  I  believe  no  legal  authority  for  this  oourse,  un- 
doubtedly a  criminal  conviction  and  sentence  imposed  by  the  Nizamut 
Adawlut  cannot  be  reviewed,  and  by  analogy,  I  rather  think  the  same 
principle  applies  to  all  orders  of  the  Court.** 
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could  not  ftiise  in  a  criminal  trial ;  that  it  was  left  to  the  dis*        1S68. 

cretion  of  the  Court,  in   which  was  vested  an  inherent  power  — J — y 

in  all  such  oases.  He  argued,  however,  that  if,  by  analogy  with     "^^  ^' 

civil  procedure,  it  was  necessary  to   file  an  application  within 

three  months,  he  could   show  good  cause  for  the  default ;  that 

the  decision,  of  which  a  review  was  sought,  was  passed  on  the 

Slst  December,  1857  ;  that  the  Magistrate  submitted  a  refer* 

ence  upon  certain  legal  points,  which  were  determined  by  the 

Court  on  the  6th  March,  1858  ;  that  in  making  the  reference 

the  (Government  came  forward  in  another  but  legitimate  way 

before  the  Court ;  and  that  it  was  only  when  the  determination 

of  the  legal  points  referred  was  unfavorable  to  the  Government, 

they  could  prefer  the  application  for  review,  which  they  did  on 

the  13th  April. 

After  attentively  considering  all  the  arguments  that  have 
been  addressed  to  the  Court  on  either  side,  the  question  which, 
I  think,  should  first  be  determined  is,  whether  an  application 
on  tlie  part  of  the  prosecutor  for  a  review  of  judgment  can  be 
admitted  in  a  case  in  which  a  defendant  has  obtained  relief 
either  as  to  his  person  or  his  property  by  an  order  of  the  Court. 
It  is  granted  that  no  such  application  would  be  admissible  in  the 
case  of  acquittal  of  a  prisoner.  It  would  be  contrary  to  law  and 
contrary  to  justice.  There  is  no  appeal  from  a  sentence  of  acquit- 
tal, and  an  application  for  the  review  of  such  a  sentence  would  of 
course  be  rejected.  Can  the  order  passed  by  the  Court  in  the  present 
case  be  considered  as  coming  within  the  same  catefi^ory  of  cases, 
and  therefore  bound  by  the  same  restrictions  ?  I  cannot  ad- 
mit the  distinction  attempted  to  be  drawn  by  Baboo  Ramaper- 
saud  Boy  as  to  the  nature  of  the  order  which  was  reversed  by  this 
Court  in  appeal.  It  was  not  a  mere  interlocutory  order  such 
as  is  generally  passed  in  the  course  of  a  case,  and  is  material  to 
iU  progress,  but  a  sentence  of  a  Court  in  a  criminal  trial  inflict- 
ing a  penalty  attached  by  the  law  to  an  offence  of  which  the 
defendant  bad  been  held  to  be  guilty. 

In  such  cases,  whenever  a  competent  Court,  upon  what  appear 
to  it  at  the  time  to  be  just  grounds,  affords  relief  to  a  defendant 
from  the  infliction  of  a  punishment  affecting  his  person  or  his 
property,  the  prosecutor  is  not,  I  think,  entitled  to  the  right 
of  appeal  against  such  an  order. 

I  am  not  aware  of  any  law  or  precedent  that  authorizes  such 
a  course.  Upon  the  same  principle  an  application  for  a  review 
of  judgment  on  the  part  of  &  prosecutor,  in  any  case  in  which 
the  Court  has  granted  such  relief,  would  not  be  admitted.  Under 
this  view  of  the  question  however  much  personally  I  might  have 
wished  to  hear  the  case  re-opened  and  argued  on  its  merits  (the 
judgment,  of  which  a  review  is  asked,  having  been  ^Yenea parte 
upon  the  record,  as  produced  before  the  Court,)  the  application 
must  be  rejected.     It  is  not  necessary  therefore  for  the  Court 
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1S58.        to  determine  the  other  points  that   have  been   argued.     I  need 

:* only  offer  two  remarks, — the  fir%t  is,  that  when  the  case  came 

April  80.  i)ofore  me  in  appeal  it  was  open  to  the  Government  pleader  to 
obtain  leave  to  appear,  and  take  steps  to  defend  it ;  the  next  is, 
that  the  reversal  of  the  order  of  the  lower  Court  does  not  pre- 
vent that  Court  from  adopting  all  legal  measures  it  maj 
consider  necessary  in  the  prosecution  of  the  case  in  which  that 
order  was  reversed. 
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REGULAR  CASES. 
Mat,  1851. 


Pbbbsiit  : 
D.  I.  MONEY,  Esq.,  Officiating  Judge. 

GOVERNMENT  jujd  KALACHAND  HALDAR 

versuB 

NUROTTOM  DALAL  (No.  1)  and  RAMRUTTUN  HAL- 

DAR  ALIAS  GENDOO  HALDAR  (No.  2.)  J*^*** 

Citncs  OHAsesD. — ^Wilful  murder  of  Shumbhoo  Chunder       1858. 
Hiddar  by  wounding  him  on  the  3rd  of  January,  1868  or  20th  ■■ 

of  Poos,  1264,  B.  S.  from  the  effects  of  which  he  died  on  the  5th      ^^^  ^' 
of  January,  1858  or  22nd  Poos,  1264,  B.  S.  Cue  of 

Committing  Officer.— Mr.  E.   W.  Molony,  Magistrate  of  Ntoottom 
Jessore.  a^u 

Tried  before  Mr.  W.  S.  Seton-Karr,  Officiatmg  Sessions  "^^•'**>^^* 
Judge  of  Jessore,  on  the  17th  March,  1858.  tj^^  Seedont 

^marht  hy  the  Officiating  Sessions  Judge. — ^The  deceased,  JudseoonTiot- 
Shumbhoo  Haldar,  was  in  the  habit  during  the  cold  season  of  ed  the  priBon- 
sleeping  in  a  house  which  he  had  erected  in  a  garden  at  some  ®"^^  wilfid 
little  d^tance  from  his  own  house  where  the  re^  of  his  family  '""'f^en^bd 
resided.  He  dealt  in  molasses  and  had  his  workshop  where  (hem  to  be 
he  slept.  On  the  night  in  question  he  was  sleeping  in  the  sentenced  to 
verandah  of  the  house,  which  was  in  a  garden  and  not  very  near  suffer  death, 
another  house,  when  he  was  attacked  by  some  person  or  persons  '^^^PV^f'  "^' 
and  hacked  about  the  face,  head  and  neck  in  a  most  savage  ^ot^  consider^ 
manner,  from  the  effects  of  which  he  died  almost  immediately  f^g  ^i^^  eri- 
on  his  arrival  at  the  station.  The  alarm  being  given  on  thedenoe,  forrea- 
night  of  the  murder  by  two  men-servants  of  the  deceased,  who  sons  stated  in 
were  sleeping  in  the  same  verandah  as  their  master,  the  chow*  ^^^^^  «J"^I 
kedar  and  other  villagers  came  up,  notice  was  immediately  given  fop^^fjej,  ^q. 
to  the  thanab,  which  was  not  far  distant :  the  darogah  came  to  yiotion,  and 
the  spot,  the  deposition  of  the  wounded  man  was  then  and  giving  them 
there  taken,  and  on  that  deposition  the  two  prisoners  were  the  benefit  of 
apprehended  before  the  dawn  of  day.  ^^  doubt. 

These  facts  admit  of  no  question.  The  deceased  was  he^ 
tween  60  and  70  years  of  age.  The  prisoner  No.  2  is  his  ne* 
phew.  The  other  prisoner  is  not  related  to  him  the  deceased* 
The  question  obviously  is,  whether  the  wounds  of  which  the 
man  indisputably  died,  were  inflicted  by  IJie  two  prisoners  or 
by  some  other  unknown  persons.  The  main  evidence  for  the 
prosecution  consists  of  the  depositions  of  the  two  servants 
X  2 
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1858. 


May  7. 

Case  of 
nubottom 

Dalal 
and  another. 


alluded  to,  witnesses  Nos.  1  and  2,  of  the  deposition  of  the  de-' 
ceased  taken  before  the  darogah  and  again  before  the  Assbtant 
Magistrate  ^  and  of  the  testimony  of  the  neighbours,  witnesses 
Nos.  3  to  7.  The  first  two  witnesses  depose  that  on  the  night 
in  question  they  were  sleeping  in  the  same  verandah  as  the 
deceased,  on  whose  date-plantation  or  sugar-bakery  they  are 
severally  employed  during  the  cold  season  :  that  being  awoke  by 
the  noise  of  some  party  struggling,  they  looked  up,  and  dis- 
tinctly saw  the  piisoner  No.  1  hacking  at  the  deceased,  while 
the  prisoner  No.  2  was  pressing  him  down  on  the  breast :  that 
the  moonlight  enabled  them  clearly  to  see  the  faces  of  the  two 
assailants  i  that  they,  witnesses,  ran  off  and  alarmed  the  neigh- 
bourhood, and  that  they  knew  of  a  quarrel  which  the  deceased 
had  with  the  prisoner  No.  1  about  some  thatdiing  grass. 
These  depositions  tally  in  all  essential  particulars.  They  were 
given  with  great  clearness  and  consistency,  and  that  of  witness 
No.  2,  a  lad  of  twelve  or  thirteen  yeais  old,  and  of  remarkable 
intelligence  and  quickness,  wa9  closely  tested  by  erosB-examina- 
tion  and  is  well  worthy  of  the  deepest  attention. 

When  the  darogah  arrived  and  the  deeeased  who  was  at  first 
speechless  has  been  restored  to  consciousness  was  examined,  he 
at  once  mentioned  tl>e  names  of  the  two  pruioners^  adding  tbat 
he  thought  there  was  a  ihird  named  Shooklaul,  (brother  of  the 
prisoner  No.  2  and  nephew  to  deceased)  but  whom  he  did  not 
recognize  with  tbo  same  certainty.  The  witnesses  Nos.  3  to  7 
inclusive  eorroborate  the  above  story,  but  they  saw  no  person 
and  do  not  recognize  any  one.  The  chowkedar  witness  No.  S 
declares  that  he  saw  two  men  running  away  at  some  distanoe 
whom  he  eould  not  recognize.  Witness  No.  4  declares  that 
the  deceased  mentioned  four  names,  or  the  names  of  Shooklaul 
and  Bholanaih,  both  his  nephews  in  addition  to  those  of  the 
prisoners.  Witness  No.  6  says,  the  same  witness  No.  4  admits 
he  had  some  suits  with  the  prisoner  No.  1  which  ended  in  no- 
thing. There  is  no  explanation  of  the  addition  of  the  two 
names  by  some  of  these  witnesses.  The  two  principal  witnesses 
speak  to  the  two  prisoners  and  to  no  one  else.  The  deceased 
at  most  only  mentioned  a  third  name  and  that  with  hesitation. 
But  the  two  additional  names  are  those  of  the  brothers  of  pri- 
soner No.  2,  and  there  is  evidently  some  bad  feeling  in  the 
village. 

A  slight  discrepancy  in  the  evidence  of  the  above  witnesses 
as  to  where  Jena  the  first  witness  was  after  the  murder  is  not 
worth  very  much.  But  Jena  himself  declares,  that  he  men« 
tioned  at  once  the  names  of  the  prisoners.  The  other  witnesses 
say,  they  heard  them  Jirst  from  the  deceased.  Considering  a 
scene  of  confusion  a^.  must  have  ensued,  I  do  not  lay  very  much 
stress  on  these  varying  statements. 

The  reason  for  the  murder  as  given  by  the  prosecutor,  who 
is  the  son  of  the  deceased,  is  a  quarrel  about  the  thatching 


CA8EB  IN  THE  NIZAMUT  ADAWLUT.         159 

fgnAB  with  prisoner  No.  1,  and  about  a  date-garden  with  the        1858. 
nephew  prisoner  No.  2,  and  it  is  insinuated  by  the  prosecutor  — 7J — I — 
and  bj  the  witnesses  Noe.  4  and  5,  that  the  prisoner  No.  1  has        ^'^  ' ' 
an  intrigue  with  one  Pearimoni,  the  widow  of  a  brother  of  the       Case  of 
deceased.  Nueottom 

When  the  deceased  who  was  sent  to  the  Sndder  Station  with  ^^^^  a^be». 
ill  practicable  despatch,  was  brought  before  the  Assistant  Ma- 
gistrate, the  Magistrate  being  out  in  the  district,  he  was  in  the 
last  stage  preceding  dissolution.  He  uttered  the  name  of  pri- 
soner No.  1,  with  clearness  before  witnesses  Nos.  12  and  13 
who  are  quite  unconnected  with  the  case,  and  who  declare  that 
the  second  name  uttered  bj  him  was  unintelligible,  but  that 
witness  No.  11,  who  had  accompanied  the  deceased  from  the 
Tillage  interpre^ted  it,  or  wished  it  to  be  understood  as  that  of 
Bkolanath,  No  reliance  can  be  placed  on  tliis  interpretation. 
It  is  at  ▼anance  with  the  evidence  of  tbe  Brat  and  principal 
witnesses  and  with  the  first  deposition  of  the  deceased.  And  the 
deceased  who  was  then  lying  in  a  very  weak  and  helpless 
state,  died  on  being  taken  to  the  hospital,  half  an  hour  after- 
wards. 

The  defence  set  up  by  both  prisoners  is,  that  they  had  no 
quarrel  with  deceased,  that  they  bear  a  high  character  in  the 
village ;  that  the  deceased  was  a  man  of  vicious  habits  and  had 
had  his  ear  slit  for  some  intrigue  many  years  ago  ;  that  Taraiii 
Haldar,  whose  ryots  nK>st  of  the  witnesses  are,  is  at  enmity  with 
them,  he  having  sued  Nurottom,  prisoner  No.  1,  on  a  bond  in 
the  moonsifTs  Court,  unsuccessfully,  and  his  house  having  been 
searched  in  a  daeoity  case  at  the  instigation  of  Nurottom  some 
years  ago :  that  their  names  were  in  reality  never  mentioned 
by  the  deceased  in  his  deposition  before  the  darogah  :  that  the 
murderers  are  Kamal  and  Lalohand  Haldar  who  intrigued  with 
Pearimoni  the  widow  of  the  brother  of  the  deceased :  that  the 
brother  of  the  first  witness  Jena  owes  prisoner  No.  1,  some 
money,  and  that  the  case  is  falsely  promoted  against  them. 

In  addition  the  prisoner  No.  1  has  witnesses  Nos.  14  to  21, 
who  depose  that  on  the  night  in  question  he  was  playing  at 
games  of  a  kind  of  chess  till  3  in  the  morning  at  his  own 
hoase.  Of  these  witnesses  Nos.  14*,  15,  18,  19  and  20,  declare 
that  they  sat  out  the  night  at  the  house  of  the  prisoner  until 
the  chowkedar,  Dhonai,  came  to  call  him  saying  he  was  wanted 
by  the  darogah  when  he  got  up  and  went  away  at  once,  the  mur- 
der having  been  then  committed  and  the  search  having  com- 
menced, but  they  the  witnesses  then  being  ignorant  of  the 
fact. 

If  the  evidence  of  these  persons  could  be  at  all  relied  on,  or 
if  it  could  be  believed,  that  the  prisoner  was  coolly  playing  as 
described,  at  the  very  hour  when  he  was  sent  for  by  the  police, 
there  would  be  no  option,  but  to  adopt  the  hypothesis  of  the 
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1858.        most  perfect  innocence  on  the  one  hand,  or  the  most  consom* 

'  mate  and  practised  villainy  on  the  other.     But  for  the  follow- 

^^7*^'  ing  reasons  I  mistrust  the  exculpatoiy  evidence  altogether^ 
Case  of  The  witnesses  Nos.  14, 15, 18  and  19  persist  in  declaring  that 
NuBOTTOM  Dhonai  chowkedar  on  summoning  the  prisoner,  gave  no  reason 
andaiiother  ^^^  *^®  summons,  and  said  not  a  word  about  the  attack  on  the 
deceased.  The  witness  No.  20,  stating  himself  to  be  present 
at  the  same  time  and  place,  declares  that  Dhonai  mentioned 
then  and  there,  that  Shumbhoo  had  been  cut  to  pieces  and  that 
the  prisoner  was  wanted  as  he  was  a  respectable  man.  The 
witness  No.  16  who  declared  before  the  Magistrate  that  he 
knew  little  or  nothing  amplifies  his  story  before  the  Sessions, 
and  swears  that  on  going  to  his  house,  as  he  was  sleepy,  he 
heard  the  wife  of  Shumbhoo  call  out  shortly  after,  that  Bhola* 
nath  and  Kamal  i.  e.  the  nephew,  and  the  alleged  intriguer 
with  Peary,  *'  had  settled  their  quarrel  with  her  husband,"  and 
witness  No.  21  declares  that  he  went  on  that  night  to  the 
house  of  Shumbhoo,  when  Gopal  the  brother  of  Tarani  Haldar 
asked  deceased  who  had  struck  him  ?  and  that  deceased  men- 
tioned  the  names  of  prisoner  No.  2  and  of  his  two  brothen 
Bholanath  and  Shooklaul,  and  that  when  Qopal  asked  plainly, 
''  whether  Nurottom  was  with  them  P''  the  deceased  answered  by 
a  grunt  in  the  affirmative.  On  this,  the  witness  declares  that 
he  went  away  quietly,  though  the  darogah  was  coming  or  had 
come,  as  if  nothing  had  happened.  Of  all  this  evidence  it  ii 
scarcely  possible  to  beUeve  one  word. 

Dhonai,  the  chowkedar  when  examined  in  the  Magistrate's 
Court  said  nothing  about  his  summoning  the  prisoner,  said  that 
he  heard  the  two  names  of  the  prisoners ;  but  heard  the  boy 
Matua  (witness  No.  2)  say  that  *'  had  Jena,  (witness  No.  1) 
been  there,  it  would  not  have  happened."  It  is  clear  to  me, 
tliat  this  statement  was  put  by  the  chowkedar  into  the  mouth 
of  the  boy  so  as  to  throw  doubts  on  the  presence  of  Jena  at  the 
time  and  so  to  leave  the  story  of  the  murder  as  affecting  the 
prisoners  to  depend  on  the  sole  evidence  of  a  young  and  unprac- 
tised witness.  But  Dhonai  was  not  examined  at  the  Sessions 
because  he  was  not  sent  up. 

No  weapon  was  found  near  the  houses  of  the  prisoners  on  the 
most  diligent  search.  The  deposition  of  the  native  doctor,  the 
civil  assistant  surgeon  being  absent  on  leave,  proves  the  death 
to  have  resulted  from  the  injuries  inflicted.  The  woman  Peari 
on  the  8th  February  denied  intimacy  with  the  prisoner  No.  2. 
The  Magistrate,  on  going  to  the  village  could  find  out  nothing 
more  as  to  the  real,  facts  of  the  case,  but  on  the  14th  of  Janu* 
ary  previously  the  same  woman  had  admitted  that  she  heard 
the  deceased  mention  the  names  of  the  two  prisoners. 

The  evidence  for  the  defence,  besides  that  commented  on, 
consists  of  evidence  to  character  and  enmity  with  Tarani  Ual* 
dar  which  that  person  denies  in  Court. 
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The  jury  afber  a  patient  investigation,  which  lasted  two  days        185d. 
and  a  half,  found  both  the  prisoners  guilty.  — TT — ~" 

It  is  admitted  that  this  case  is  one  of  some  intricftcy.     There  ^^ 

is  an  absence  of  adequate  motive  for  the  commission  of  such  a  ^^  of 
barbarous  crime,  for  the  quarrel  as  to  the  thatching-grass  and  Nfeottom 
the  gardens  is  hardly  an  adequate  motive.  There  is  thus  no  ^^  aether. 
Yery  apparent  cause  why  the  nephew  should  join  another  man 
to  attack  and  murder  his  uncle.  But  on  the  other  hand,  it  is 
still  less  apparent  why  the  uncle  should  accuse  two  men  who 
had  not  attacked  him,  without  any  reason,  one  of  whom  is  his 
nephew,  in  preference  to  other  men  who  had  really  attacked 
hirn.^  As  to  the  charge  of  enmity  with  Tarani  Haldar,  and  as 
to  the  deceased  and  the  witnesses  any  or  all  being  instigated 
by  him,  to  accuse  the  prisoners  falsely,  it  seems  to  me  that 
there  was  neither  motive  nor  opportunity  sufficient  for  such  a 
course.  That  Tarani  Haldar  having  had  a  suit  with  one  pri- 
soner, (in  which  it  is  admitted  that  he  failed  and  that  he  is 
still  liable  for  the  costs)'  should  in  the  hurry  and  confusion  of 
the  murder,  bethink  himself  at  once  of  falsely  implicating 
both  prisoners ;  that  he  should  have  influence  enough  to  pre- 
vail over  witnesses  Nos.  3  to  7  to  further  his  views :  that  under 
this  influence  they,  the  witnesses,  some  of  whom  are  charged 
with  enmity  to  the  prisoners  should  do  no  more  than  put  words 
into  the  mouth  of  the  wounded  individual  resisting  aU  tempta- 
tion, so  natural  to  men  thus  actuated,  of  saying  that  they  had 
recognized  by  the  moonlight  the  persons  of  either  or  of  both 
prisoners  at  or  near  the  spot,  that  such  a  false  charge  shbuld  be 
with  the  utmost  rapidity  got  up  and  really  entrusted  to  the 
guidance  of  only  two  uncorroborated  witnesses ;  one,  a  mere 
stripling,  whose  evidence  if  tutored,  would  be  shaken  under 
cross-examination  in  two  successive  Courts,  that  this  tutoring 
should  not  be  detected  by  the  darogah,  who  did  his  duty  by 
coming  to  the  spot  at  once,  and  endeavouring  by  every  means 
in  hi^  power  to  elicit  the  truth,  that  it  should  not  be  penetrat- 
ed by  the  Magistrate  himself  on  a  local  enquiry,  that  the  de- 
ceased on  his  first  consciousness  after  the  attack  having  men- 
tioned two  names,  should  almost  with  his  dying  breath,  persist 
in  naming  one  prisoner,  which  was  on  the  last  occasion  about 
•11  that  he  had  power  to  do,  does  appear  to  me  with  every 
allowance  for  the  facility  with  which  false  charges  can  be  got 
up  in  this  country,  a  most  improbable  and  incredible  explana- 
tion of  the  case.  Yet  on  such  an  explanation  alone  can  the  in- 
nocence of  the  prisoners  rest. 

I  place  great  reliance  on  the  evidence  of  the  two  first  wit- 
nesses, and  on  that  of  the  boy,  Matua,  especially,  in  whose  evi- 
dence tested  as  it  was  by  the  Court  and  by  an  able  Counsel  for 
the  defence  I  could  detect  no  sign  of  falsehood  or  of  spite. 
The  absence  of  adequate  motive  for  the  murder  of  the  prisoners, 
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1858.        the  vague  and  unsupported  insinuations  against  other  parties 

as  the  real  murderers,  the  slight  imputations  of  causes  of  quar- 

^*y^*       rel  with  any   of  the  witnesies,   and  the  hitherto   respectable 
Case  of      character  of  the  prisoners  cannot,  in  mj  opinion,  outweigh  the 
NuBOTTOM   decisive  testimony  for  the  prosecution  and  its  legitimate  in- 
d       ther    ^®'^®"^®^'     ^^  ^^  ^^'7  remarkable  that  the  darogah  in  his  first 
report  dated  the  21st  of  Poos  immediately  after  the  occurrenoe 
reported  with  reference  to  the  evidence  of  the  two  main  wit- 
nesses that  the  whole  village  **  had  no  sense  of  truth  or  jus- 
tice/'  (dhurmo  rohit)  and  that  if  the  witnesses  were  detained 
in  the  Mofussil  the  case  would  be  spoilt.     This  is  not  the  lan- 
guage nor  the  course  of  action  likely  to  emanate  from  a  man 
getting   up   a  false  case  or  shifting  the  blame  on  innocent 
parties. 

On  a  review  then  of  the  above  evidence  and  of  the  deposition 
of  the  deceased,  I  have  ai  rived  at  the  conclusion  that  the  de- 
ceased was  really  murdered  in  the  most  bloody  and  barbarous 
ikshion  by  the  two  prisoners  at  the  bar,  for  some  motives  which 
local  enquiry  has  perhaps  failed  entirely  to  fathom,  that  their 
defence  is  quite  untrustworthy,  and  that  they,  whether  instigat- 
ed by  others  or  not,  are  the  giulty  parties  who  ought  to  soffior 
for  their  crime. 

Had  I  reasonable  doubts  I  should  give  them  both  the  benefit 
thereof  and  acquit  them.  But  having 'given  my  reasons  for 
conviction  and  seeing  no  mitigating  or  palliative  circumstances 
whatever,  it  only  remains  for  me  to  recommend  that  the  full 
penalty  of  the  law  be  inflicted  on  both  parties.  I  can  make  no 
distinction  between  the  two,  and  the  comparative  youth  and 
inexperience  of  the  younger  prisoner  as  well  as  hia  near  rela- 
tionship to  the  deceased  only  aggravates  his  guilt. 

I  have  to  recommend  therefore  that  both  prisoners  be  hung 
by  the  neck  till  they  are  dead. 

Remarhi  hy  the  Ifizamut  AdawhU. — (Present :  Mr.  D.  I. 
Money.)  The  prisoners  have  been  defended,  by  Baboo  Ashotosh 
Chatterjee. 

The  Sessions  Judge  admits  that  this  case  is  one  of ''  some 
intricacy"  in  consequence  of  the  *'  absence  of  an  adequate  mo- 
tive for  the  commission  of  such  a  barbarous  crime."  At  the 
same  time  he  gives  good  reasons  for  considering  it  most  imr 
probable  that  the  deceased  should  have  charged  the  prisoners 
falsely,  one  of  them  being  his  nephew,  had  they  really  been  in- 
nocent, or  th^t  others  should  have  been  able  so  suddenly,  from 
enmity  to  the  prisoners,  to  instigate  and  procure  the  successful 
concoction  of  such  a  charge.  It  does  seem  improbable :  but 
does  the  evidence  for  the  prosecution  so  thoroughly  support  the 
presumption,  and  is  it  of  such  force  as  to  leave  no  doubt  of  the 
prisoners'  guilt  upon  the  mind  ?  Are  the  statements  of  the  eye- 
witnesses, and  the  other  witnesses,  so  clear  and  consistent  as 
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to  ihe  facts  ihej  depose  to,  and  are  their  own  acts  in  connec- 
tion with  the  fearfnl  tragedy,  and  immediately  following  it, 
such  as  would  naturally  and  necessarily  follow,  so  as  to  entitle 
those  statements  to  the  most  implicit  helief  P  A  very  careful 
examination  of  the  evidence  on  the  record  compels  me  to  come 
to  a  different  conclusion. 

The  two  eye-witnesses,  upon  whose  evidence  the  Sessions 
Judge  pWes  great  reliance,  although  they  had  only  just  wit- 
nessed the  hrutal  deed  and  recognized  the  prisonerB,  never  men- 
tioned their  names  to  those  they  met,  when  they  left  the  spot 
to  seek  assistance. 

The  other  witnesses  including  Nos.  4  and  6  came  to  the 
spot,  and  saw  the  deceased  cut  and  hacked.  They  did  not 
hear  from  him  then,  nor  did  the  two  eye-witnesses  inform 
them,  who  had  committed  the  savage  assault.  Witness  No.  6 
states  that  he  saw  the  eye-witness,  No.  2,  sitting  there,  but 
nothing  was  said  of  the  perpetrators  of  the  deed,  'i'he  wit- 
nesses, Nos.  4  and  6,  go  to  the  prosecutor,  the  son  of  the  de- 
ceased, to  acquaint  him  with  what  had  occurred.  This  is  at 
midnight.  He  is  simply  told  that  his  father  has  been  assault- 
ed, but  by  whom  he  is  not  informed.  Had  the  eye-witnesses 
communicated  what  they  had  seen,  there  is  no  doubt  these  wit- 
nesses would  have  immediately  informed  the  son.  Nothing  is 
heard  of  the  prisoners,  until  the  prosecutor  arrived,  when  the 
deceased  on  being  questioned  by  him  mentions  the  prisoner's 
names  before  the  other  witnesses.  Connecting  all  this  with 
the  £ict  tiiat  one  witness  states  that  the  deceased  mentioned 
a  third  name  in  addition  to  the  prisoners,  and  another  witness 
states  that  he  added  a  fourth,  and  that  the  two  added  names 
were  those  of  the  brothers  of  the  prisoner  No.  2,  and  bearing 
in  mind  the  "  bad  feeling  in  the  village"  evident  from  the  pro- 
ceedings, and  alluded  to  by  the  Sessions  Judge,  and  the  ap- 
parent attempt  of  the  witnesses,  Nos.  4  and  6,  to  implicate 
others,  regarding  whom  the  eye-witnesses,  Nos.  1  and  2,  were 
silent,  and  the  difference  in  the  statements  of  the  witnesses  re- 
garding the  witness,  No.  1,  as  to  where  he  was  after  the  mur- 
der, a  point  which  I  do  not  agree  with  the  Sessions  Judge  in 
thiuking  immaterial,  all  this  of  itself  would  throw  a  doubt 
upon  the  evidence  for  the  prosecution.  But  when,  in  addition 
to  it,  there  is  evidence  on  the  other  side  to  show,  that  the  de- 
ceased was  a  man  of  dissolute  character,  and  had  his  ear  once 
alit  for  an  intrigue,  that  there  were  party  animosities  in  the 
Tillage,  that  most  of  the  witnesses  are  ryots  of  Tarani  Haldar, 
an  influential  man,  who  had  a  suit  with  the  prisoner.  No.  1, 
that  the  prisoners  have  always  borne  a  good  character,  and 
when  their  witnesses  establish  an  alibi  on  their  behalf  upon 
consistent  testimony,  which  would  only  be  rejected,  should  the 
evidence  for  the  prosecution  not  admit  oi  a  doubt,  under  all 
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these  ciroumstanoed,  considered  together  with  tiie  absence  of  an 
adequate  motive,  I  should  be  sorry,  upon  such  evidence,  to  sen* 
tence  the  prisoners  to  capital  punishment. 

They  are,  if  prisoners  ever  were,  entitled  to  the  benefit  of  the 
doubt. 

I  therefore  acquit  them  and  direct  their  immediate  release. 


Pessskt  : 
D.  I.  MONET,  Esq.,  Officiating  Judge. 


Bftjshahye. 
1858. 

May   12. 

Case  of 
Khbboo 

SiRCAB 

and  otbera. 


GOVERNMENT 

ver9U9 

KHEROO  SIRCAE  (No.  1,)  SORTTOOLLAH  SHEIKH 
(No.  2,)  ISHURCH UNDER  SIRCAR  (No.  8,)  SOMIR 
KHAN  (No.  4,)  KAMALDEE  SIRDAR  (No.  6,)  KHO- 
SAL  PAIK  (No.  6,)  MOHBOO  GHURAMEE  (No.  7,) 
ISHARUT  MEER  (No.  8,»)  BHADOO  SHEIKH  (No.  9,) 
BHEEKOO  SIRCAR  (No.  10,)  AHED  SHEIKH  (No. 
11,»)  BADOO  MOOLLAH  SIRDAR  (No.  12,)  LUKEE 
KAUNTH  DUTT  (No.  13,)  TOOFANEE  PURAMANICK 
(No.  14,)  ROMANATH  SIRCAR  (No.  16,)  KANCHEE 
SHEIKH  KAREEGUR  (No.  16,)  AKHEEHDEE  PURA- 
MANICK  (No.  17,)  NATCK)  SHEIKH  (No.  18,)  MELAI 
SHEIKH  (No.  19,)  SAHEBDEE  PURAMANICK  (No. 
20,)  AMEER  SHEIKH  (No.  21,)  ZURIP  SHEIKH  (No. 
22,)  JOHARDEE  SHEIKH  (No.  23,)  MEPUN  PAIK 
(No.  24,*)  NURUNDEE  SIRDAR  (No.  25,*)  SOKTA 
PAIK  (No.  26,)  CHAND  PURAMANICK  (No.  27,) 
MOLAM  SHEIKH  (No.  28,)  DOORGANATH  KUR 
(No.  29,)  PITTAMBUR  NAG  (No.  80,)  KOORAN  SIR- 
DAR (No.  81,)  AJMUT  SHEIKH  (No.  32,*)  PACH- 
KURREE  SHEIKH  (No.  33,)  KHEPOO  SHEIKH  (No. 
84,«)  MOHIOODDIN  MEAH  (No.  35,*)  SONA  POKEEB 
(No.  86,«)  CHAND  SHEIKH  (No.  87,*)  OOMUR  PURA- 
MANICK  (No.  88,»)  1X)RIP  MOLLAH  (No.  39,*)  ato 
RAJCHUNDER  CHUCKERBUTIY  (No.  40.) 

Cbihb  ChaboSd. — Nos.  1  to  39,  having  been  illegally  as- 
sembled, armed  and  having  committed  an  affray  in  which  Lall 
Khan  and  Kidder  Sirdar  were  killed,  and  Shoritoollah,  Someer 
Khan,  Isharut  Meer,  Abed  Sheikh,  Boodhoo,  Toofanee,  Nathoo 
and  Ahkundee  were  wounded.  No.  40,  1st,  gross  neglect  of 
duty  in  that  he,  being  a  darogah  of  police  and  having  know* 


Th«  sentence 
recommend- 


*  Acquitted  by  the  lower  Court. 
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ledge  of  the  likelihood  of  such  «ffi*ay,  took  no  steps  for  the  pre*  185a 
▼ention  thereof;  2nd,  gailtj  knowledge  of  the  said  affray  and  ~|^p —        ' 

false  report  and  concealment  of  certain  cironmstances  oonueeted  ^ 

therewith.  Ca««  of 

Committing  Officer.— Mr.   T.  B.    Ravenshaw,    Officiating  Khfboo 

Joint-Magistrate  of  Pubnah.  snd  ^tom 

Tried  before  Mr.  L.  S.  Jackson,  Officiating  Sessions  Judge 
of  Bajehah je,  on  the  25th  February  1858. 

this  case  has  been  stated  irt  such  detail  by  the  Officiating  Joint-  ^|J^^    ^pl^ 
Magistrate  of  Pubna,  that  I  think  it  needless  to  take  up  the  some    of  the 
time  of  the  Court  by  a  repetition  of  the  narratiTe,  suffice  it  to     prisoners, 
say  that  large  estates  left  by  the  deceased,  Mimomoye  Debya  others  consi- 
are  claimed  on  the  one  side  by  her  alleged  adopted  son,  Saroda-  ^^^       ^* 
prosaud  Laheery,  and  on  the  other  by  Doorgadass  Chowdhry,  ^  to^Sffer^ 
on  behalf  of  his  wife  and  others  by  virtue  of  a  pretended  ent  degrees  of 
^  hibah'*  from  the  late  proprietress.    That  in  addition  to  the    punishment 
usual  contest  for  tlie  registry  of  the  claimants'  names  in  the  ^^  ^our  to 
Collector's  office,  each  party  had  indicated  a  determination  to  *^®1'5   7®*"* 
support  his  claim  by  force,  and  had  oonsequently  been  bound  ^th'ua^.^" 
orer  in  heavy  reeognizanees  to  keep  the  peace.     That  an  order     Upon     the 
was  passed  by  the  Board  of  Bevenue  upon  the  mutation  of  question  who- 
names,  in  favour  of  Sarodaprosad's  title,  reversing  the  decision  **»«'  *^*^/^ 
of  the  local  authorities.     This  order  was  passed  on  the  21st  ^^^^^^ 
August  and  the  affray  took  place  at  day  light  on  the  25th  of    ^^^     ^^^^^ 
that  month,  in  the  attempt  (encouraged  by  the  Board's  deci-  or  whether,  as 
sion)  to  obtain-  poesessioa  of  the  Boalmari  cutcherry  then  occu-  contended  for 
pied  bv  Doorcradass.  hy  their  ooun- 

^  -^  °  sel,  the  party 

upon  whom  less  pmiishment  was  inflicted  could  be  altogether  exculpated  as  acting 
in  self-defence,  the  Court  held,  that  every  person  had  a  right  of  private  defence, 
either  of  his  person  or  his  property,  against  any  assault,  from  which  he  has  good 
reason  to  appreliend,  that  eitW  death  or  some  grievous  bodily  harm  would  ensue,  the 
right  commencing  when  the  danger  to  the  propOTty  or  the  person  commences  and  con- 
tinaing  until  that  danger  ceases ;  that  it  coiud  only  arise  where  there  was  imminent 
danger  to  the  life  of  the  party  attacked,  who  being  unable  to  put  himself  under  the  pro- 
tection of  the  law  therefore  took  the  law  into  his  own  hands,  and  was  limited  to  the 
infliction  of  such  injuries,  as  may  be  actually  necessuy  for  self-preservation ;  that  this  is 
the  principle  laid  down  by  maniy  high  legal  authorities  that  the  extent  or  imminence  of  the 
danger,  and  the  necessity  of  takbg  life  in  defence  of  life,  are  in^rtant  points  to  be  judged 
of  in  each  case  by  its  own  peculiar  circumstances. 

The  Court  also  held  that  the  circumstances  of  the  present  case  were  very  diflbrent  from 
thoee  of  (Jooroodoss,  15th  July  1862,  in  which  this  Court  (present  Mr.  J.  R.  Colvin) 
acqnitted  the  prisoner  on  the  ground  that  they  were  justified  in  repelling  a  forcible  and 
tumnltnous  attack  upon  the  cutcherry  in  which  they  had  confined  two  ryots,  although 
they  were  liable  to  punishment  upon  proof  of  any  illegal  violence  which  they  may  have 
eommitted  on  the  lyots.  In  this  case  there  had  been  a  long  and  hot  dispute  between  the 
parties,  and  although  they  had  been  bound  over  under  heavy  recognixances  to  keep  the 
peace  they  had  made  every  preparation  for  attack,  and  instead  of  seeking  the  protection 
of  the  law  were  determined  to  oppose  vi  et  armis^ — ^The  sentence  of  two  ^jears*  imprison- 
ment passed  upon  the  Darogah  was  reversed,  the  Court  considering  the  evidence  suflkieut 
only  to  convict  him  of  culpable  neglect  of  duty. 
Y  2 
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1858.  The  darogah  of  thannah  Chatmohiir,  although  he  had  notice 

— of  the  affray  very  early  on  the  same  date,  it  seems,  despatched 

^"7  12.      ^^  report  of  the  occurrence  until  the  moroing  of  the  27  th,  mis- 
Case  of      conduct  on  his  part,  which  has  very  greatly  enhanced  the  diffi- 
Kheboo      culty  of  bringing  the  guilty  persons  to  trial  and  which  forms  a 
and^^OTi.    P^i"<5ipal  ground  of  accusation  against  the  darogah  himself,  pri« 
soner  No.  40  in  the  present  case. 

Thirty-nine  persons,  including  all  those  under  reference,  ex- 
cepting No.  40,  were  committed  on  the  charge  of  having 
been  actually  concerned  in  the  affray  attended,  as  it  was, 
with  double  homicide  and  with  the  wounding  of  at  least  eight 
individuals.  The  charge  against  prisoner,  No.  40,  who,  for  con* 
venience's  sake,  was  included  in  the  same  calendar  and  tried  at 
the  same  time,  was  two-fold.  1st,  gross  neglect  of  duty  in  tak- 
ing no  precautions  to  prevent  the  affray,  and  2nd,  misconduct 
after  it  took  place,  in  having  a  guilty  knowledge  of  the  circum* 
stances,  and  concealing  from  the  Magistrate  many  matters 
connected  therewith,  which  last  allegation  may  be  held  to  in- 
clude great  delay  in  communicating  information,  and  thus  nus« 
ing  obstacles  to  the  progress  of  inquiry. 

The  evidence  against  the  actual  affrayers,  may  be  classed 
under  three  principal  heads. 

I.  The  witnesses  to  the  fact  who  recognized  and  who  now 
identify  various  prisoners. 

II.  The  proof  deducible  from  the  prisoners'  own  admissions, 
and  the  appearance  of  ii^uries  on  the  persons  of  some  of  them, 
as  deposed  to  by  the  medical  witness,  and  III.  The  circum- 
stantial evidence  of  different  kinds. 

Of  the  eye-witnesses  only  five  were  in  the  first  instance  ex- 
amined by  the  darogah,  who,  a  few  days  after  the  inquiry  com- 
menced, was  superseded  by  the  Deputy  Magistrate,  Moonshi 
Wasifoodeen.  This  officer  having  been  deputed  by  the  Joint- 
Magistrate  to  conduct  the  investigation  personally,  arriv^ed  on 
the  spot  about  the  4th  September  and  with  considerable  diffi- 
culty, as  he  states,  procured  the  attendance  of  the  remaining 
witnesses,  Nos.  6  to  18.  The  whole  thirteen  have  been  ex- 
amined at  great  length  in  this  Court  and  with  the  exception  of 
Tajoo,  No.  5,  and  JPatnee  Sirdar^  No.  13,  appear  entitled  to 
credit  for  truth  and  good  faith.  The  prisoners  whom  they 
severally  identify  are  noted  in  the  comparative  statement, 

TajoOf  on  his  attention  being  called  to  the  fact  that  he  had 
in  previous  depositions  mentioned  many  names  of  persons, 
whom  he  did  not  name  in  this  Court,  declared  that  he  had  been 
threatened  with  fine  by  the  Joint-Magistrate  if  he  did  not 
name  a  number  of  persons,  on  which  he  had  falsely  named  seve- 
ral. The  Joint-Magistrate  being  called  into  Court  and  con- 
fronted with  the  witness,  indignantly  denied  the  fact,  and  the 
witness    was  left  under    orders  of  commitment  for  perjury. 
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Agtin  Pafnee  Sirdar,  No.  18,  being  called  on  to  iden- 
tify the  persons  whom  he  had  recognized,  but  did  not  know  ' 
by  name,  pointed  out  in  succession  every  single  prisoner  in 
Court,  except  the  last,  No.  89,  whereas  before  the  Magis- 
trate he  had  identified  only  twenty-six.  Such  wholesale 
recognition  was  of  course  fatal  to  the  witness's  credit.  One 
other  witness,  I  should  mention,  Bhoobna  JBwramanieky 
No.  9,  gave  his  evidence  in  a  state  of  nervous  trepidation, 
which  made  cross-examination  difficult  and  lefb  an  unsatisfac- 
tory impression,  although  I  do  not  believe  the  witness  really 
spoke  falsely. 

It  will  be  seen  that  the  additional  witnesses  procured  by  the 
Deputy  Magistrate  have  identified  more  -of  the  rioters  than 
those  at  first  sent  in  by  the  darogah,  and  further  that  they 
give  an  acoounti  of  the  business  less  favourable  to  Doorgadass' 
party  than  those  original  witnesses,  who  try  to  make  it  ap- 
pear that  to  some  extent  Doorgadass  acted  only  on  the  de- 
fensive. 

As  to  admissions  by  the  prisoners,  there  are  confessions  more 
or  less  full  before  the  Deputy  and  Joint-Magistrate,  recorded 
against  the  following  prisoners. 


1.85a 
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and  others. 


No.  12,  Baj)00 
„    14,  ToorANEB 
„    16,  Kaiyches 
„    17,  Akitedeb 
„    18,  Natoo 
„    22,  ZuEip 
and      23,  Johubdeb 
33,  Paohk:ubei. 


Being  confessions  of  positive 
^  complicity  in  the  affray. 

Admissions  that  amount  to  ac- 
cessaryship 


Among  these  that  of  Akhurdee,  prisoner  No.  17,  was  not 
very  clearly  attested.  The  law  officer,  however,  took  no  excep- 
tion to  its  being  received,  and  I  have  therefore  admitted  it  in 
evidence.  The  prisoner  being  moreover  one  of  those  who 
have  been  most  clearly  identified  by  no  less  than  eleven  eye-wit- 
nesses. 

The  prisoners  who  bear  on  their  bodies  the  marks  more  or 
less  distinct  of  having  been  present  in  the  fray  are  No.  12,  Ba- 
doo.  No.  14,  Toofanee  and  No  18,  Natoo. 

The  first  of  these  has  received  a  wound  in  his  eye  (from  a  hhela 
or  dart,  according  to  his  own  confession)  which  has  for  the  pre- 
sent at  least  destroyed  its  vision  and  has  moreover  affected  him 
with  entire  paralysis  on  one  side  of  his  body,  the  others  have 
slight  wounds.  The  medical  evidence  was  extremely  unsatis- 
factory, being  limited  to  that  of  Ameer  Khan,  the  native  doc- 
tor, whose  statement  was  both  inaccurate  as  to  facts,  and  in  a 
scientific  point  of  view  good-for-nothing.  The  Sub- Assistant 
Surgeon,  who  was  in  medical  charge  of  the  station,  when  the 
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1S58.        case  arose,  atftd  who  examined  the  bodies  of  the  men,  who  were 

^    'killed,  halving  been  tranRferred  to    another  appointment,  ha 

^^  ^      evidence  was  not  available.     It  is  my  intention  to  urge  vpoa 

^'m®  of      the  Government  the  absohite  necessity  of  taking  care  that  j w- 

Smo  ^     tiee  is  not  defeated  or  impeded,  as  fireqnently  happens,  by  such 

aadothUff.    contingencies. 

We  now  come  to  the  pm?ely  otreumstantial  evidence  of  which 
a  great  deal  has  been  recorded,  aUhongh  much  of  it  tends 
rather  to  elucidate  the  history  of  the  case  than  to  establish 
particularly  &cts  against  the  prisoners  on  their  trial.  The 
most  important  witness  of  this  class  is  prisoner  No.  36,  Oopr 
ehowkedary  who  took  the  body  of  Lai  Khan,  deceased,  to  the 
thannah,  who  found  the  prisoners  Bomanauth  and  others  in 
consaltation  at  Jugowdhun  Talookdar's  house  at  Gooakfanra, 
which  is  the  cutcherry  of  Sarodaprosad,  who  is  8on4n-law  of 
the  Talookdar.  The  witness  was  desired  to  take  the  body  to 
the  thannah,  and  went  home  to  fetch  his  badge  aad  spear  for 
that  purpose ;  in  the  interim  the  head  of  the'  corpse  had  been 
cut  off  and  Kanchee  was  then  washing  some  blood  firom  a 
Bword  which  he  held  in  his  hand. 

There  is  a  good  deal  of  confusion  with  rt^ard  to  the  removal 
and  treatment  of  the  bodies  of  the  two  men  who  were  killed 
in  the  affray ;  but  I  may  explain,  what  appears  from  the  mofus- 
sil  record,  that  the  party  of  Sarodaprosad  having  failed  in  their 
object  of  taking  the  cutcheri^  were  yet  strong  enough  to  carry 
off  both  the  dead  bodies  as  well  as  the  wounded  people.  That 
their  first  idea  was  to  give  information  at  the  thannah  that  the 
opposite  party  had  made  an  attack  for  the  purpose  of  plunder, 
upon  the  premises  of  Bomanath  in  Soojapara  (liomanath 
being  a  gomashta  of  Sarodaprosad)  and  had  killed  and  wounde<l 
several  of  their  people ;  but  as  Lai  Khan  was  a  well  known 
sirdar  in  Doorgadass'  service,  it  was  necessary  for  their  purpose 
to  prevent  recognition  of  his  body  which  they  sought  to  do  by 
cutting  off  his  head.  The  head  vms  buried,  and  found  many 
days  afberwards  by  the  police  under  the  Deputy  Magistrate's 
orders. 

The  evidence  of  this  witness  Ocjir  bears  very  strongly 
against  the  prisoners  whom  he  names,  and  also  shews  in  a  clear 
light  the  apathy,  neglect  and  misconduct  of  the  darogah,  who 
did  not  even  take  his  deposition,  and  several  days  afterwards 
falsely  reported  the  witness  as  absconded.  He  deposed  in  this 
Court  with  great  Alness,  and  was  subjected  to  a  severe  and 
searching  cross-examination  without  any  material  damage  to 
his  credit  as  a  witness. 

I  may  next  mention  the  witnesses,  Nos.  52,  54,  and  others 
who  prove  the  assemblage  of  Mrmed  laUiaU  at  the  Boalmari 
cutcherry  under  the  direction  of  Kheroo  Sircar,  prisoner  No.  1, 
No.  55,  who  saw  Ishur  Sircar,  No.  8>  and  others,  ninniug  avwf 
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froB»  Boalmaii  in  the  morning  of  the  affray.  No.  75  who  knows        Wa 
Uomanath  well  and  saw  him  at  Soojaparah  oo  the  day  the  daro-      „  " 

gah  eame  there  (this  id  to  disprove  the  alibi  set  up,)  No.  65,  ^     * 

and  others  who  witnessed  the  finding  of  Lai  Khan*s  head.    No,      .^^^  ^ 
69  who  describes  Kheroo    and  Kamaldee  on    one    side  and       g  ^^^ 
Bhekoo  on  the  other  having  run  into  the  thannah  with  their    ^^  others* 
different  versions  of  the  morning  oecurrence,  and  No.  14,  To- 
mizuddin  burkundauz,  who  states  the  proceedings  taken  by  the 
darogah  after  he  heard  of  the  disturbance. 

BhaginU  Sircar/^  a  quiet  elderly  man,  shows  that  he  was 

m  -M    tjo  formerly  gomashta  in  Boalmari  uu« 

der  Mirnomoye  Debya,  and  was  dis« 
charged  in  Ann  when  Kheeroo  Sircar  succeeded  him  and  it  was 
arranged  to  occupy  two  huts,  the  dwelling-house  of  one  Bohurdi 
an  absconded  ryot,  as  a  outcherry  or  house  of  call.  This  wit* 
ness  describes  the  progress  of  the  dispute  up  to  the  month  of 
Agin  when  he  went  to  his  own  village.  Mqfiz,  No.  80,  proves 
the  absence  of  Lukheekaunth  Dutt  from  Pubna  about  the 
time  of  the  afiray  when  he  was  a  defendant  in  a  case  then  pend- 
ing before  the  Sudder  Ameen,  and  was  produced  several  days 
afterwards  by  KistodhuHy  the  roooktar,  (this  man  will  be  found 
among  the  witnesses  for  the  defence.)  These  are  the  more  im* 
portant  of  the  witnesses  in  this  class,  with  Moonshi  Wasif* 
uddin.  Deputy  Magistrate,  whom  I  called,  and  who  deposed  to 
various  particulars  connected  with  his  proceedings. 

Nearly  all  the  prisoners  were  defended  by  Counsel  who  8par*> 
ed  none  of  the  witnesses,  and  of  whom  Baboo  Gobindnath  Sen 
especially  showed  marked  ability  and  zeal  on  his  client's  be- 
half. Both  pleaders  addressed  the  Court  at  considerable  length, 
and  have  at  my  request,  placed  on  record  the  substanoe  of  their 
obeerrations. 

The  prisoners  of  course  had  most  of  them  a  substantive  de- 
fence in  the  shape  of  aUbis,  and  had  named  a  prodigious  num* 
ber  of  witnesses  in  support  thereof,  but  on  behalf  of  several, 
their  pleader,  with  excellent  judgment^  declined  calling  those 
witnesses,  preferring  to  rest  their  defence  upon  any  established 
weakness  of  the  case  for  the  prosecution,  than  upon  the  stale 
and  worthless  expedient  of  an  alibi. 

Sat  in  addition  to  the  other  pleas  put  in  for  the  servants  of 
Doorgadass  (prisoner  No.  1,  &c.,)  a  distinct  position  was  taken 
by  their  Counsel  Baboo  Bhagiruth  Odhikari  who  maintained 
that,  admitting  the  fact  of  a  disturbance  having  taken  place, 
vbich  indeed  it  would  be  difficult  to  deny,  yet  that  his  clients, 
if  any  of  them  should  be  taken  to  have  been  engaged  in  it, 
could  not  be  subject  to  penal  consequences  as  they  had  simply 
stood  on  the  defensive,  and  repelled  a  wanton  aggression,  and 
he  referred  to  the  N.  A.  B.  for  1853,  p.  346,  the  case  of  Mr. 
J.  P.  Hampton  versus  Bamlall  Mookerjea  and  others  and  to 
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1858. 


Maj  12. 

Case  of 
Khbboo 

SiBCAB 

and  others. 


Regulation  YI.  of  1828  in  proof  that  in  such  a  case  it  was  josti- 
"  fiable  to  repel  force  by  force. 

There  is,  however,  a  wide  difference  between  this  case  and  the 
one  referred  to.  In  Mr.  Hampton's  case,  the  scene  was  that 
gentleman's  o^n  residence,  where  his  family  and  his  property 
notoriously  were,  and  which  was  defended  by  his  own  house- 
hold against  a  sudden  and  unprovoked  attack.  In  this  instance 
we  have  a  disputed  possession,  a  state  of  armed  preparation  for 
months  back,  a  place  which  called  a  cutcherry,  was  in  reality 
an  outpost, — see  the  Deputy  Magistrate's  deposition  and  that 
of  Bhogi'rut  Sircar.  A  force  of  lattiaU  quite  needless  for  the 
purpose  of  collections,  and  quite  disproportioned  to  the  import- 
ance of  the  place,  moreover  the  circumstances  of  the  fray  as 
described  both  by  the  witnesses  and  in  the  prisoner's  confes- 
sions, put  the  doctrine  of  mere  defence  out  of  the  question,  and 
it  is  clear  that  there  was  nothing  in  the  cutcherry  which  ren- 
dered it  either  necessary  or  justifiable  to  defend  it  at  the  sacri- 
fice of  human  lives. 

Some  exception  was  also  taken  to  the  manner  in  which  evi- 
dence had  been  obtained,  and  it  is  insinuated  that  in  fact  seye- 
ral  zemindars  had  combined  to  furnish  witnesses  against  the 
accused.  No  attempt,  however,  was  made  to  prove  any  thing 
of  the  kind,  and  the  efforts  to  shake  the  testimony  of  individual 
witnesses  were,  as  I  have  said,  unavailing. 

It  is  needless  perhaps  to  remark  at  much  length  upon  the 
pleas  of  alibi  in  support  of  which  witnesses  were  called.  They 
were  in  general  contemptible  in  the  extreme,  being  supported 
by  witnesses  neither  respectable  in  point  of  standing,  nor  shew- 
ing reason  for  their  recollection  of  the  date  to  which  their 
statements  referred.  Those  most  worthy  of  attention  are  the 
cases  of  Bheekoo  ISircar  and  Lukheekaunt  Dutt ;  in  regard 
to  the  first,  it  seems  to  me  that  the  witnesses  had  really  gone 
upon  some  one  day  with  the  prisoner  to  hear  a  musical  perform- 
ance, and  that  the  day  of  the  affray  was  afterwards  pitched 
upon,  otherwise  it  is  impossible  that  the  witnesses  should  have 
heard  nothing  of  the  affray  which  undoubtedly  took  place  th.it 
morning  within  a  mile  of  them. 

The  alibi  of  Lukheekaunt  is  supported  amongst  others  by 
Kistodhur  Mojoomdar,  a  mookhtar  of  Pubna,  who  is  said  to 
be  a  man  of  substance  and  influence,  but  this  man's  deposition, 
besides  being  directly  contradicted  in  various  particulars  by 
those  of  Hafiz  burkundaz,  Kowser  Mia  and  Oomanath  Bhutta- 
chaij  mohurrir  and  by  the  record  of  the  case  in  which  the  pri- 
soner was  then  implicated,is  in  itself  improbable;  and  I  have  di- 
rected proceedings  to  be  taken  against  the  mookhtar  for  perjury. 

Tbe  ground  of  reference  to  the  Court  in  this  case  is  partly 
the  necessity  of  a  much  severer  sentence  than  I  am  competent 
to  pass ;  it  IS  also  on  account  of  a  slight  difference  between 
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myself  and  the  Law  officer  regarding  two  of  the  prisoners. 
Out  of  those  whom  he  convicts,  I  consider  that  as  against  two  ' 
of  them  Sokta  No.  26,  and  Molam,  No.  28,  the  evidence  is  so 
weak  as  to  justify  a  douht  of  their  having  been  present.  The 
latter  in  particular,  is  an  elderly  man  ana  from  his  appearance 
not,  I  think,  very  likely  to  have  been  personally  engaged. 
Sokta  is  identified  by  only  one  eye-witness  in  addition  to  that 
No.  18,  whose  recognition  I  have  previously  mentioned  as  good 
for  nothing.  Molam  is  mentioned  by  the  same  No,  13,  and  two 
others  but  one  of  these  No.  8,  on  being  told  to  identify  Mo^ 
lam,  pointed  out  another  old  man  named  Asmut  instead  of 
him.  'inhere  is  no  other  evidence  of  any  kind  implicating 
either  of  these  two.  I  would  therefore  give  them  the  benefit 
of  the  doubt,  and  recommend  their  acquittal. 

There  is  nothing  to  show  who  inflicted  the  mortal  wounds 
upon  Lai  Kban  and  Khirdir  Sirdar,  nor  is  there  any  medical 
evidence  on  this  point ;  but  it  is  sufficiently  clear  that  they 
were  killed  in  the  a£Pi*ay.  In  apportioning  the  measure  of  pun- 
ishment we  can  only  look  to  the  evidence  generally,  to  see  who 
the  parties  most  active  or  exercising  a  principal  influence  were« 
Tlie  leaders  on  either  side  were  undoubtedly  Kheroo  Sircar, 
No.  1,  Bomanauth  Sircar,  No.  15,  and  in  a  subordinate  degree, 
Ishurchunder  Sircar,  No.  3,  Bhekoo  Sircar,  No.  10,  Lukhee- 
kaunt  Dutt,  No.  13,  and  Pittambur  Nag,  No.  30,  who  are 
all  people  of  a  superior  class,  while  of  the  lattiaU  Mobroo, 
No.  7,  appears  to  have  commenced  the  fray  and  to  be  a  notori- 
ous tirundaz,  I  propose  that  these  men  be  severally  trans- 
ported for  life. 

In  the  next  degree,  Soritoollah,  No.  2,  Somir  No.  4, 
Akhurdee  No.  17,  Melal,  No.  19,  Saheedee  No.  20,  Ameer, 
No.  21,  appear  to  have  been  conspicuous,  and  these  six, 
I  would  sentence  to  imprisonment  for  fourteen  years. 

The  rest  who  are  convicted  as  principals,  viz.  Kamaldee, 
No.  5,  Khosal,  No.  6,  Bhadoo  No.  9,  Badoo,  No.  12,  (in 
consideration  of  the  serious  injury  he  has  received)  Toofanee, 
No.  14,  Kanchee,  No.  16,  Natoo,  No.  18,  Zurip,  No.  22, 
Johurdee,  No.  23,  Chand,  No.  27,  Eooran,  No.  31,  I  would 
sentence  to  seven  years'  imprisonment. 

Pachkurree,  No.  83,  is  convicted  by  the  Law  Officer,  as 
*^  privy  and  accessary  after  the  fact."  I  would  sentence  him 
to  one  year's  imprisonment  with  labor.  These  sentences, 
although  severe,  are  not  more  so  than  those  passed  by  the  supe- 
rior Court  in  the  case  of  C bunder  Sikoor  Sircar  and  others 
N.  A.  cases  1856  Part  YII.  page  6.  The  circumstances  of  this 
case  hardly  yield  in  atrocity  to  those  of  the  case  just  quoted, 
and  there  seems  to  have  been  in  the  present  instance  even  more 
deliberation.  I  think  the  case  is  therefore  one  for  marked 
severity. 

TOX.  Till.  Z 
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May  12. 

Case  of 
Kheboo 

SiBCAR 

and  others. 


The  Law  Officer  convicts  the  darogah  of  gross  and  culpable 
"  neglect  of  duty  in  four  instances  which  he  specifies.  In  this  find- 
ing I  concur  generally.  I  cannot  indeed  go  so  far  as  the  Joint- 
Magistrate  or  his  Deputy  in  imputing  actual  corraption  or 
participation  in  the  crime  established  against  the  other  pri- 
soners, to  the  darogah,  and  I  observe  that  the  Joint-Magis- 
trate*s  statement  of  the  case  alleges  matters  against  him,  such 
as  the  receipt  of  bribes,  Ac,  of  which  no  proof  has  been  offered ; 
but  I  think  it  clear  that  there  appears  on  the  record  a  criminal 
want  of  vigilance  on  the  darogah 's  part  before  the  disturbance. 
Even  if  this  were  all,  I  should  be  disposed  to  punish  the  apa- 
thetic ofHcer,  whose  indifference  had  permitted  so  serious  an 
outi  age  to  occur  within  three  or  four  miles  of  his  thannah,  for  I 
tliink  our  policeofficers,and  specially  the  better  paid  classes  should 
be  made  to  feel  the  responsibility  belonging  to  their  offices  to 
feel  that  the  peace  of  their  jurisdictions  is  primarily  in  tl>eir 
hands  and  that  they  are  bound  to  take  all  reasonable  precau- 
tion against  tiiat  peace  being  disturbed.  But  the  darogah's 
case  is  far  worse,  for  it  is  plain  tiiat  he  did  not,  even  after  the 
affray  iiad  occuiTcd  and  was  manifestly  known,  take  the  steps 
incumbent  upon  an  active  and  conscientious  public  functionary. 
Ho  neither  proceeded  himself  immediately  to  the  spot,  nor 
transmitted  intelligence  promptly  to  the  Magistrate.  He  took 
no  steps  for  the  apprehension  of  the  parties  really  and  chiefly 
culpable  and  he  detained  the  body  of  the  man  Lai  Khan  for 
two  whole  (lays,  having  ordered  it  back  to  Soojapara  instead  of 
sending  it  on  to  the  Sudder  Station.  He  was  evidently  in 
'communication  with  the  talookdar  family,  who  were  at  the 
bottom  of  the  disturbance,  and  by  his  dilatory  and  ambiguous 
proceedings  occasioned  the  greatest  difficulty  in  afterwards 
bringing  the  guilty  to  justice. 

Tiie  darogah's  defence  negatives  the  supposition  that  he  i» 
wanting  in  ability,  and  with  reference  to  the  above  consider- 
ations, 1  have  recorded  a  sentence  of  two  yeara'  imprisonment 
in  the  civil  jail  at  llajshahye  and  1,000  rupees  fine,  commutable 
to  one  year  more  without  labor.  The  sentence  will  not  how- 
ever be  carried  into  effect  pending  the  Court's  orders  on  this 
reference. 

For  a  proper  understanding  of  the  distances  and  relative 
situations  of  the  places  whose  names  occur  in  this  case,  such 
as  Boalmari,  Soojapara,  Gooakhura,  Chatmohur,  Bhaogoora, 
Mundotosh  and  others,  I  beg  to  refer  the  Court  to  the  per- 
gunnah  Map  (pergunnah  Sonabazoo,)  of  which  I  have  desired 
the  Joint-Magistrate  to  cause  a  copy  to  be  submitted  to  them 
with  the  record,  or  at  the  time  of  hearing. 

I  beg  to  remark  that  these  observations  are  far  from  indicat- 
ing the  trouble  I  have  bestowed  upon  this  case.  The  trial 
occupied  six  full  days,  of  which  no  sitting  was  less  than  nine 
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or  ten  boors,  aud  are  extended  to  eleven  hours.    I  have  not        1858. 
sooght  to  give  a  complete  history  of  the  case,  nor  a  formal  — Tl — ~; — 
resume  of  t&  evidence  but  merely  to  furnish  such  observations  ^ 

occurring  to  my  own  mind  in  connection  with  the  case,  as  it  ^^^^  o^ 
seemed  right  to  lay  before  the  Court,  and  as  did  not  plainly  Khbboo 
appear  upon  the  record.  and  XelL 

Ramarhi  hy  the  I^izanmt  AdatoltU, — (Present:  Mr.  D.  I. 
Money.)  The  prisoners  Nos.  1, 2, 3, 4,  5,  6,  7  and  9,  have  been 
defended  by  Mr.  Money  and  Baboo  Unodapersaud  Banerjee. 

The  prisoners  Nos.  10,  12,  13,  14,  15,  16,  17,  18,  19,  20, 
21,  22,  23,  26,  30  and  33,  by  Baboo  Aushootosh  Chatterjee  and 
Baboo  Uonoocool  Mookerjee. 

Baboo  Dwarkanath  Mitter  appeared  for  the  darogah  pri- 
soner No.  40. 

Mr.  Money  in  behalf  c^  his  olieuts  admitted  the  testimony  of 
the  witnesses  from  Nos.  1  to  5,  but  impugned  the  evidence  given 
hj  the  witnesses  from  Nos,  6  to  13,  as  being  improbable,  in- 
consistent and  open  to  great  suspicion. 

lie  argued  that  Doorgadass'  party  was  in  possession  of  the 
outclierry.  That  it  had  been  erected  by  them,  that  they  were 
collecting  rents,  that  they  were  met  together  for  a  lawful  ob- 
ject, that  on  their  part  there  was  no  previous  unlawful  concert ; 
and  as  the  opposite  party  were  the  assailants  and  attacked 
them,  the  law  gave  them  the  right  of  self-defence,  and  of  repell- 
ing that  attack,  and  i^  in  doing  so,  death  ensued,  it  was  justifi- 
able homicide,  and  they  were  fully  entitled  to  an  acquitak  In 
support  of  his  argument  the  learned  Counsel  cited  Russell  on 
crime  Section  2  Chapter  3,  page  662,  and  Bosooe's  Criminal  Evi- 
dence, page  765. 

'Baboo  Unodapersaud  Banerjee  followed  on  the  same  side,  and 
cited  Archibfdd  on  Criminal  Evidence,  page  507,  and  a  precedent 
of  this  Court.  (Present;  J.  £.  Colvin)  in  the  case  of  Gooroodass 
15th  February,  1852  and  another  of  the  8th  December  1852. 
(Present:   W.  Jackson.) 

Por  the  other  prisoners  it  was  contended  that  the  evidence 
was  not  sufficient  for  their  conviction,  that  they  were  not  the 
aggressors  but  the  assuled,  and  that  the  opposite  party  had 
been  making  preparations  for  months. 

In  behalf  of  the  darogah,  prisoner  No.  40,  Baboo  Dwarkanath 
Mitter  made  a  very  eloquent  and  able  defence.  He  pleaded 
that  the  Sessions  Judge  acquitted  the  Darogah  of  con*uption  or 
participation  in  the  crime,  and  that  there  was  no  law  prescrib- 
ing for  gross  neglect  of  duty,  of  which  he  was  found  guilty,  the 
punishment  to  which  he  was  sentenced.  He  cited  in  support 
of  his  argument  Section  5,  Eegulation  Ylll.  of  1809,  and  Sec- 
tion 22  Kegulation  XXII.  of  1793  and  a  precedent  of  this 
Court  Volume  I.  Select  Reports,  page  180,  and  maintained, 
that  the  utmost  punishment  that  could  be  inflicted  for  such  an 
z  2 
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1868.        oflfence,  when  the  principal  elements  of  criminality  were  wanfc- 
"~ri —  ing,  was  suspension  from  office.     After  referring  to  the  differ- 

^^  '  ent  reports  submitted  to  the  Darogah  subsequent  to  the  afi&aj, 
Owe  of  he  laid  great  stress  upon  the  fiact,  that  the  intelligence  recei?ed 
Smc^  by  the  JJarogah  immediately  after  the  occurrence  was  conveyed 
and  others^  ^7  *^®  partizans  of  the  opposite  factions  ;  that  prisoner  No.  1 
reported  the  affi*ay  as  having  taken  place  at  the  cutcberry  at 
Bealmaree  and  the  prisoner  No.  10,  who  followed  him,  report- 
ed that  Doorgadass'  party  had  attacked  the  premises  of  his 
brother  Bammanath  in  Soojapara ;  that  it  was  impossible  for 
the  Darogah  to  tell  on  the  receipt  of  such  opposite  and  conflict- 
ing information  which  was  the  true  story,  and  that  under  the 
provisions  of  Section  14,  Regulation  XX.  of  1817  he  was  bound 
to  go  to  Soojapara  and  prosecute  his  enquiries ;  that  it  was  only 
on  proceeding  there  he  could  discover  whether  Lai  Ehan,  whose 
headless  body  had  been  brought  to  the  thannah,  was  killed  at 
Soojapara  or  not,  and  he  concluded  by  referring  to  the  proceed- 
ings and  the  evidence  on  the  record,  to  show,  tiiat  the  Darogah 
had  done  his  duty,  in  doing  all  he  could  do,  during  the  short 
period  he  was  employed  in  the  local  investigation ;  and  that 
the  Deputy  Magistrate,  although  he  remained  three  months  on 
the  spot,  and  gained  credit  for  his  zeal,  added  very  little  to  the 
information  which  the  Darogah  had  already  supplied. 

Fop  the  prosecution  no  one  was  heard  on  the  part  of  Govern- 
ment. Mr.  Allan  and  Baboo  Sumbonath  Pundit  appeared  in  Court 
after  the  case,  the  hearing  of  which  occupied  three  days,  had 
closed. 

The  Magistrate  and  Sessions  Judge  in  their  remarks  on  this 
case  have  entered  into  full  particulars  of  the  state  of  the  oppo- 
site parties  previous  to  the  aflray.  It  would  appear  from  what 
they  state,  that  there  had  been  constant  disputes,  and  that 
lattiah  were  collected  on  either  side.  It  is  clear  from  the 
whole  evidence  on  the  record,  that  both  parties  implioated  in  this 
affray,  had  made  previous  preparations  for  it,  although  they  had 
been  bound  over  under  heavy  recognizances  to  keep  the  peace. 

It  is  clear  also,  that,  in  consequence  of  decisions  given  by 
the  local  authorities  in  favor  of  his  claim  to  have  his  name 
registered  in  the  Collector's  Office,  Doorgadass  took  possession 
and  was  in  possession  of  the  Bealmaree  cutcberry ;  and  that 
when  those  decisions  were  reversed  by  the  Sudder  Board  of  Ke- 
venue  on  the  2l8t  August  in  recognition  of  the  title  of  Saroda- 
persaud,  his  party  arranged  their  plans,  and  on  the  25th 
August  attacked  the  cutciierry  and  attempted  to  oust  the  oppo- 
site party  from  it. 

In  this  attempt  two  men  were  killed  and  several  wounded. 

It  is  an  important  question  under  such  circumstances,  whe- 
ther both  parties  can  be  considered  equally  guilty. 

Every  pei-son  has  a  right  undoubtedly  of  private  defence, 
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either  of  his  peraon  or  his  property,  against  any  assaalt,  from        1868. 
which  he  has  good  reason  to  apprehend  that  either  death  or  — — 
some  grievous  bodily  harm  would  ensue,  the  right  commencing      ^^^  ^^* 
when  the  danger  to  the  property  or  the  person  commences,  and      Osse  of 
continuing  until  that  danger  ceases.     The  right  depends,  time      Kheboo 
place  and  weapon  considered,  upon  a  reasonable  apprehension       a  ^tb^ 
of  death  or  bodily  injury.  an   o    e 

It  can  arise  only  in  cases  in  which  there  is  imminent  danger 
to  the  life  of  the  party  attacked,  who  is  unable  to  put  himself 
under  the  protection  of  the  Law,  and  therefore  takes  the  Law 
mto  his  own  hands,  and  is  limited  to  the  infliction  of  such  in- 
juries as  may  be  actually  necessary  for  self-preservation.  This 
is  the  principle  which  has  been  laid  down  by  many  high  legal 
authorities.  The  extent  or  imminence  of  thj  danger,  and  the 
necessity  of  taking  life  in  defence  of  life  are  important 
points  to  be  judged  of  in  each  case  by  its  own  peculiar  circum- 
stances. 

If  I  thought  that  the  case  before  me  was  in  its  circumstances 
entirely  similar  to  the  case  of  Qooroodass,  which  was  decided 
by  this  Court  on  the  15th  July  1852,  and  to  which  the  Court's 
attention  has  been  drawn,  I  should  have  no  hesitation  upon  the 
authority  of  that  precedent,  which  is  consistent  with  the  prin- 
ciple of  self-defence  to  which  I  have  adverted,  in  acquitting 
the  prisoners  Nos.  1,  2,  8,  4,  5,  6,  7  and  9.  In  that  case 
Gooroodass  Mitter  a  gomastah,  who  was  alleged  to  have  confined 
in  his  cutcherry  and  ill-used  two  ryots,  was  out  of  retaliation 
attacked  by  a  large  body  of  villagers  ;  and  in  the  affray  one  of 
the  cutcherry  nugdee^  was  killed  in  the  attack.  It  was  justly 
held  by  the  Court  (Mr.  J.  B.  Colvin)  that  although  the  go- 
masta  and  his  servants  were  liable  to  punishment  upon  proof 
of  any  illegal  violence  which  they  may  have  Committed  upon 
the  two  ryots,  they  were  justified  in  repelling  a  forcible  and 
tumultuous  attack  which  was  made  upon  the  cutcherry,  one  of 
their  companions  being  killed  in  that  attack. 

The  circumstances  of  this  case  are  very  different.  Here 
both  parties  had  been  in  hot  dispute  for  some  time  until  the 
animosity  between  them  amounted  almost  to  a  blood-feud. 

They  had  been  bound  over  under  heavy  recognizances  to 
keep  the  peace ;  and  yet  each  party  strengthened  itself,  and 
prepared  for  the  expected  colUsion.  LattiaU,  as  the  Magistrate 
states,  were  collected.  Here,  instead  of  seeking  the  protection 
of  the  Law,  each  was  determined,  whichever  paa*ty  commenced 
the  attack,  to  oppose  vi  et  armie,  'i'he  right  of  self-defence 
may  be  carried  to  a  great  extent,  and  almost  to  the  extent,  for 
which  Mr.  Money  in  his  argument  contended ;  but  it  could  not 
under  these  circumstances  be  held  completely  to  justify  the 
prisoners,  whom  he  defends,  in  the  part  they  took  in  this  fatal 
affray.     The  other  side,  however,  were  clearly  the  aggressors, 
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the  party  of  Doorgadass  being  in  possession  of  the  eutcherry 
~  they  attacked.  The  right  to  possession  being  disputed  does  not 
render  so  wanton  an  attack  ending  in  loss  oi'  life  the  less  crimi- 
nal. But  the  fact  of  possession  Aoqs  QaxiviwAy  iu  my  ophiion, 
extenuate  to  some  extent  the  crime,  of  which  the  party,  who 
repelled  the  attack,  has  been  found  guilty. 

While  therefore  I  uphold  the  conviction  of  the  prisoners 
Nob.  10, 12,  13,  14,  16,  16, 17,  18, 19, 20,  21,  22, 23, 30  and  33, 
as  well  as  of  Nos.  27  and  31,  who  have  not  been  defended  by  Coun- 
sel, and  pass  sentence  upon  them  as  recommended  by  the  Ses- 
sions Judge,  concurring  with  him  as  to  the  necessity  of  a  severe 
example,  1  would,  under  the  circumstances  of  the  ca»e,  consider- 
ing the  other  prisoners  less  guilty,  but  keeping  up  the  distinc- 
tion drawn  by  the  Sessions  Judge  as  to  the  degree  of  punish- 
ment each  deserves,  sentence  the  prisoners  Nos.  1,  3  and  7,  to 
twelve  years'  imprisonment:  the  prisoners  Nos.  2  and  4,  to 
seven  years'  imprisonment  with  labor  in  irons  and  the  prisoners 
Nos.  5,  6  and  9,  to  four  yeai*s'  imprisonment  each  with  labor 
commutable  to  a  fine  of  rupees  50  each. 

The  evidence  against  the  prisoners  Nos.  2G  and  28,  is  not 
sufficient  for  their  conviction;  and  in  concmTence  with  the 
Sessions  Judge  1  acquit  them  and  direct  their  immediate  re- 
lease. 

With  regard  to  the  Darogah,  who  was  so  ably  defended  by 
Baboo  Dwarkanath  Mitter,  1  do  not  think,  after  very  carefully 
going  through  the  case,  that  as  he  was  acquitted  of  gross  cor- 
ruption and  all  participation  in  the  crime,  either  the  Law  cited 
by  the  pleader  or  the  evidence  on  the  record  justified  the  aen- 
tence  passed  upon  him.  There  is  sufficient  to  convict  him  of 
culpable  neglect  of  duty.  He  must  have  known,  as  he  knew 
that  he  was  responsible  for  the  peace  of  his  division,  that  a 
breach  of  the  peace  was  likely  to  occm* ;  and  he  could,  with  any 
common  degree  of  vigilance,  have  prevented  the  affi*ay  ;  or  if  that 
was  impossible,  which  1  doubt,  he  could  at  any  rate  have  pro- 
secuted his  enquiries  in  such  a  manner  as  to  cause  the  arrest 
immediately  after  the  occurrence  not  only  of  the  perpetrators 
but  the  instigators  of  the  crime,  and  have  submitted  ample 
evidence  for  their  conviction.  While  therefore  I  acquit  him  and 
direct  his  immediate  release,  1  leave  it  to  the  local  authorities 
to  determine,  whether  an  officer  so  wanting  in  vigilance  and 
precaution,  and  so  neglectful  of  his  duty,  is  deserving  of  future 
employment  under  Government. 
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Pbesbnt  : 
D.  I.  MONEY,  Esq.,  Officiating  Judge. 

GOVERNMENT 

versus 

MADUUBLALL  PANRAY  (No.  3,)  akd  RAMDEEN  TE- 

WARY  (No.  4.)  Midnapore. 

Crime  Ciiai%ged. — The  prisoners  are  charged  with  conBpi-        igsg. 
racy  against  Sheikh   Daood,  the  Subadar  Major  of  the  Shika^  • 


wuttee  battalion  in  having  jointly  produced  a  forged  and  trea-  May  20. 
sonable  letter  purporting  to  be  from  him  of  which  he  knew  Case  of 
nothing.  Madhublall 

Committing  Officer. — Mr.  J.  M.  Lowis.  Officiating  Magis-      Pawbay 
trate  of  Midnapore.  and  others. 

Tried  before  Mr.  G.  P.   Leycester,  Sessions  Judge  of  Mid-  xhe  prisoners 
napore,  on  the  16th  December,  1857.  conyicted    of 

Bemarks  by  the  Sessions  Judge,-^  The  prisoners  plead  *^  not  the       offenco 
gwUtyy     Their  defence,  if  it  can  be  called  such,  is  nothing      charged 
more  than  mutual  recrimination  and  they  declined  having  their  *^^""*^  te^  ^^ 
witnesses  examined.  ^     9    years* 

Sheikh  Daood  the  Subadar  Major  of  the  Shekawattee  batta-  imprisonment 
lion  said  he  had  no  complaint  to  make  ;  that  the  Colonel  com-  ^i^h  labor. 
manding  confronted  him  on  different  dates  with  the  two  pri-  ^^^  Court 
soners ;  that  he  had  never  seen  them  before,  and  that  they  had  p^^d  that 
both  denied  all  knowledge  of  him ;  that  he  had  heard  nothing  they  agreed 
from  the  Colonel  or  Captain  of  the  corps,  but  that  the  darogah,  together  and 
witness  No.  1,  Mungul  Pershad  Singh  had  informed  him  that  oonspu^d 
the  prisoners  had  accused  him  of  sending  a  treasonable  letter  ^°^  malici- 
to  some  Rajah  in  the  N.  W. ;  this  was  not  said,  however,  in  the  jidiive  mo^ 
presence  of  the  prisoners.  He  adds,  the  prisoners  did  not  per-  tives  falsely  to 
sonally  accuse  me  that  I  should  charge  them  with  conspiracy,  charge  the  Su- 
but  that  if  it  appeared  that  they  really  did  so,  he  would  of  hadar  Major 
course  prosecute.  ^^  ^  Sheka- 

Prom  the  evidence  for  the  prosecution  it  appears  that  Ma-  "^^  ^^j^  "j^' 
dhublall  Panray  I^q,  3,  was  a  Jemadar  of  the  police,  who  had  sonable  cor- 
incarred  the  displeasure  of  the  Magistrate,  shortly  after  he  respondenoe, 
introduced  the  other  prisoner  liamdeen  Tewary,  No.  4,  to  the  » crimeagainst 
darogah  of  the  city  thannah,  witness  No.  1,  and  vouched  for*^®.  i?^*^\^?^ 
his  honesty  and  faithfulness.  These  prisoners  then  insinuated  ^^^n  the 
evidence  they  produced,  brought  to  trial  and  found  guilty,  he  would  most  pro- 
bably  have  suffered  the  extreme  penalty  of  the  law. 

Held  that  the  objection,  that  Sheikh  Daood,  tlie  injured  party,  should  him- 
self have  instituted  the  prosecution,  is  not  nsalcrial,  when  the  crime  is  considered 
not  only  as  a  guilty  combination  against  the  intUvidual,  but  a  gross  perversion 
of  public  justice,  for  which  tlje  indictment  by  the  Government  on  the  prosecu- 
tion of  the  Subadar  has  been  properly  laid. 
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1858.        to  the  darogah  and  Magistrate  that  the  native  officers  of  the 

— -j; Shekawattee  battalion  had  established  a  D^k  for  correspond- 

May  20.      ^^^^^  ^j^j^  ^^^  enemies  of  the  state  in  the  N.  W.  Provinces, 
Case  of      that  the  runners  not  being  then  available,  overtures  had  been 
Madhctblall  made  by  the  prosecutor  to  the  prisoner  Bamdeen  Tewarjr  to 
and  oSere     ^^^^^J  ^"^^  *  letter.     They  afterwards  brought  to  the  Magis- 
trate the  Nagari  letter  marked  P.  on  the  record  intimating  that 
it  had  been  given  to  Eamdeen  Tewary  by  the  prosecutor  and 
was  addressed  to  the  Baboo  of  Jugdispore. 

Though  the  committing  officer  was  unable  to  get  its  con- 
tents translated,  nor  was  there  any  one  forthcoming  at  the 
trial  who  could  do  so,  the  purport  of  this  letter  comes  out  in 
the  deposition  of  Mr.  Lushington  to  whom  it  was  partially 
explained  by  the  darogah  and  the  prisoner  Madhublall  Panray 
at  the  time  of  its  delivery  to  him  ;  and  is  to  the  following  effect, 
''  That  they  (the  regiment)  were  in  a  helpless  condition  ;  that 
the  messengers  had  been  sent  by  them  to  three  different  parties 
without  eliciting  a  reply  ;  that  they  wanted  his  encouragement 
and  were  ready  to  act  under  his  orders."  An  authenticated 
copy  of  Mr.  Lushington's  examination  of  Bamdeen  Tewary  is 
with  the  record  and  in  it  a  detail  is  given  of  how  the  prisoner 
said  he  had  become  possessed  of  the  letter.  This  letter  marked 
P.  on  the  record,  and  the  copy  of  said  examination  had  been 
verified  by  Mr.  Lushington,  who  states  that  the  boldness  and 
courage  with  which  this  prisoner  persisted  in  his  story,  almost 
induced  him  and  his  subordinate  to  put  faith  in  it. 

Mr.  Lushington  the  Officiating  Magistrate  was  obliged  to 
leave  the  station  owing  to  ill  health,  and  left  the  matter  in  the 
hands  of  his  locum  tenens  Captain  Keighly  who  informed  Cap- 
tain Forster  of  the  circumstances. 

The  evidence  of  this  officer  corroborates  the  statement  of  the 
Subadar  Major  Sheikh  Daood  as  to  the  prisoners  and  himself 
being  confronted.  He  deposes  that  the  prisoner  after  denying 
all  knowledge  of  Sheikh  Daood  stated  that  the  letter  then 
shown  him  (copy  marked  A.)  had  been  put  into  his  hand  by 
one  Madhublall  Panray.  This  prisoner  when  confronted  with 
Sheikh  Daood  also  said  he  did  not  know  the  man,  but  admitted 
that  the  paper  marked  A.  was  a  copy  that  he  had  made  of  a 
letter  then  with  the  Officiating  Magistrate.  Captain  Forster 
further  deposes  that  both  the  prisoner  Madhublall  Panray  and 
the  Darogah  who  was  present  stated  their  inability  to  read  this 
paper. 

The  above  facts  are  not  denied  by  the  prisoners  in  their  de- 
fence. It  was  contended  by  the  vakeel  of  Madhublall  Panray, 
that  his  client  was  no  more  guilty  than  the  Darogah  for  bring- 
ing to  the  notice  of  his  superior  the  information  he  had  receiv- 
ed from  the  prisoner  Ramdeen  Tewary.  But  it  is  distinctly 
in  the  evidence  of  the  Darogah  that  Madhublall  Panray  vouch- 
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ed  for  the  honesfcy  and  truthfulness  of  the  informant  whom  he        1B58. 
had  introduced.     Again,  it  is  a  verj  suspicious  circumstance  "TTJ 
that  he  should  so  soon  after  falling  into  dnsgrace  have  hrought         ^^     ' 
forward  and  backed  the  said  Ramdeen.     Further,  his  declining       C"«  <>^ 
to  divulge  the  contents  of  the  paper  which  he  had  copied  and     ^^^^^ 
partially  explained  to  the  Magistrate,  when  asked  to  do  so  by    ^^^  others* 
Colonel  and  Captain  Forster  tells  weightily  against  his  innocent 
participation    in    the  transaction,    and   precludes    the   possi- 
bility of  a  belief  that  he  was  simply  the  dupe  of  Bamdeen 
Tewary. 

The  motive  of  the  prisoners  is  pretty  evident.  Not  long 
before,  one  Bindabun  Tewary,  a  police  burkundaz,  attached  to 
the  city  thannah,  had  been  arrested  by  the  Subadar  Mtyor  and 
others  of  the  corps  and  tried  for  tampering  with  the  sepoys  of 
the  Shekawuttee  battalion.  He  was  sentenced  to  death  by  a 
Court  Martial  and  executed.  He  was  a  Brahmin  and  so  are 
the  prisoners,  and  there  is  little  doubt  that  the  honest  and 
straight-forward  conduct  of  the  prosecutor  on  that  occasion 
called  down  upon  him  the  spite  and  malice  of  the  prisoners. 
The  charge  which  the  prisoners  conspired  to  bring  against 
Sheikh  Daood  the  Subadar  Major  jeopardized  his  life,  and  the 
mischief  likely  to  have  resulted  had  a  ready  credence  been  given 
to  it,  might  have  been  most  serious.  The  jury  have  found  both 
the  prisoners  guilty  of  the  charge  brought  against  them  and  in 
this  verdict  I  concur,  and  deeming  their  act  a  gross  conspiracy 
to  blacken  the  character  of  an  officer,  whose  conduct  and  faith- 
fulness had  been  very  recently  marked  by  the  distinguished 
approbation  of  the  Government  of  India,  I  would  recommend 
that  the  prisoners  be  sentenced  each  to  nine  (9)  years'  impri- 
sonment with  labor. 

lUmarks  hy  the  Nizamut  AdawluL — (Present:  Mr.  D.  I. 
Money.)  The  prisoner  No.  3,  has  been  defended  by  Baboo 
Ashotosh  Chatterjee  on  the  grounds  chiefly  that  there  was  no 
direct  evidence  against  him,  that  what  there  was,  amounted 
only  to  suspicion,  and  that  the  injured  party,  Sheikh  Daood, 
the  Soobadar  of  the  Shekawattee  regiment  should  have  himself 
been  the  prosecutor. 

I  have  gone  very  carefully  through  all  the  proceedings  on 
the  record,  and  the  evidence  and  can  come  to  no  other  conclu- 
sion, than  that  the  charge  is  established  against  both  the  pri- 
soners. It  is  impossible  under  the  circumstances  to  believe 
No.  3,  could  have  been  the  dupe  of  the  prisoner  No.  4. 

The  objection,  that  Sheikh  Daood,  the  injured  party,  should 
himself  have  instituted  the  prosecution,  is  not  material,  when 
the  crime  is  considered  not  only  as  a  guilty  combination  against 
the  individual,  but  a  gross  perversion  of  public  justice,  for  which 
an  indictment  by  the  Government  on  the  prosecution  of  the 
Soobadar  has  been  properly  laid. 

TOL.  vin.  2  A 
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1858.  There  appears  to  have  been  no  reason  for  suspecting  the 

—        Soobadar.     The  prisoners  could  show  no  probable  cause  for  the 

^•^y  ^*      accusation  they  brought  against  him.     They   agreed  together 
Case  of       and  conspired  from  malicious  and  vindictive  motives  falsely  to 
MiDHUBXAix  ui^arge  him  with  treasonable  correspondeBce,  a  crime  against 
and  others.   *^®  ^****®'  ^^'  which,  had  he  been,  upon  the  evidence  they  pro- 
duced, brought  to  trial  and  found  guilty,  he  would  most  proba- 
bly have  suffered  the  extreme  penadty  of  the  law. 

They  have  been  justly  convicted,  and  I  sentence  them,  as 
recommended  by  the  Sessions  Judge,  to  9  years*  imprisonment 
with  labor,  a  punishnaent,  which,  for  such  an  offence,  and  the 
consequences  which  might  have  resulted  from  it,  is  perhaps 
more  lenient  than  they  deserve. 


PbSBBNT  : 

A.  SCONCE,  Esq.,  Jndge  and    D.  I.  MONEY,  Esq., 
Officiating  Judge, 


Kaddea. 
1868. 


GOVERNMENT 
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MEER  AHAMUD  ALLEE. 


Gbthe  Charged. — Forgery  in  having  altered  and  mutilated 
'  the  dawk  challans  of  the  4th  and  5th  October  last,  such  alter- 
May  22.      ation  and  mutilation  being  for  his  own  advantage,  with  a  view 
Case  of      to  screen  himself  from  the  consequence  of  gross  neglect. 
Mbeb  Crime  Established. — Forgery. 

Ahamud  Committing  Officer.— Mr.  F.  R.  Cockerell,   Magistrate  of 

Allbi.      Nuddea. 

Tried  before  Mr.  R.  M.  Skinner,  Sessions  Judge  of  Nuddea, 
The  prisoner  on  the  1st  February,  1858. 

was  ^°^^  RemarJes  hy  the  Sessions  Judge.—There  can  be  no  doubt  that 
sentoi^^  un-  ^^®  prisoner  altered  the  dates  of  the  challans  of  4jth  and  5th, 
der  the  'cir- 1^6  does  not  deny  it.  The  evidence  of  the  witness  shews  that 
oumstances  of  he  did  it  after  the  challans  were  returned  to  him  and  the  iion- 

the  case,  to  receipt  of  a  lefqfa,  nob  then  apparent  in  the  challan  received  on 
one  year's  im- 
prisonment with  labor.  Held  by  the  Court  that  the  offence  committed  bj  the  prisoner 
was  forgery,  as  defined  in  Clause  8,  Section  4,  Regulation  II.  of  1809  to  be  the  fraudulent 
and  injurious  fabrication  or  alteration  of  written  papers  of  whatever  description,  that  the 
alterations  were  faltt  and  intended  to  deceive^  and  moreover  in  themtelve*  imjurious  and 
intended  to  he  injurious.  That  the  circumstances  of  the  present  ease  were  of  a  different 
character  from  the  cases  cited  by  the  prisoner's  Counsel  as  a  bar  to  his  oonYiction,  and 
that  the  acquittal  of  a  prisoner  on  a  charge  in  which  the  forgery  was  not  proved  to  be 
injurious  caunot  govern  the  issue  of  a  trial  on  which  injury  is  established. 
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5fch  October,  was  reported  by  the  Foujdary  D^k  Moonsliee.        185a. 
By  an  order  of  the  Magistrate  dated    14th   September,  the 
thanDah  daks  were  despatched  in  the  day  time  up  to  4th  Octo-  ^     ' 

ber :  when,  by  order  of  rohakary  of  3rd  October,  tlie  Moonshees       ^»^  <>f 
were  ordered  to  revert  to  the  custom  of  despatching  at  night.       /Jf^«B 
This  corroborates  the  evidence  of  the  witness,  (The  Foujdary       alleb. 
Dak  Moonshee  of  the  Magistrate's  Court,)  and  shews  that  the 
dates  of  the  challans  received  on  the  5th  or  6th  have  been 
altered  for  the  challan  from  Kanaghat  purporting  to  be  of  the  4th, 
(but  which  evidently  was  originally  dated  5th)  is  stated  in 
column  4  to  have  been  despatched  at  1  a.  K.  and  the  time  of 
arrival  in  column  5  is  morning  6th,  whereas  the  one  which  had 
been  altered  from  4th  to  5th  lias  an  entry  in  column  4  to  the 
effect  that  it  was  despatched  at  10  a.  m.  and  had  arrived  at  the 
sudder  station  early  on  5th,  now  if  it  left  Hanaghat  at  10  A.  M. 
on  5th,  it  evidently  could  not  have  arrived  here  early  the  same 
morning. 

Again  the  robakary  pf  3rd  October  directed  that  the  hour  of 
despatch  of  the  daks  should  be  dmnged  from  4th  idem.  If  the 
order  reached  Banaghat  (16  miles  off)  in  time  for  the  dak 
Moonshee  to  act  up  to  it  on  4th  idem,  and  to  despatch  the 
challan  of  that  date  at  night  instead  of  in  the  morning,  then 
how  is  it  that  the  challan  now  altered  to  5th  should  appear  to 
have  been  despatched  at  10  A.  M  P  i.  e.  reverting  to  the  custom 
which  prevailed  from  14th  September  up  to  the  arrival  of  the 
AI  agistrate's  order  of  3rd  October. 

I  can  but  conclude  that  the  challan  originally  dated  4th 
October,  was  despatched  at  10  a.  m.  before  receipt  of  the  orders 
of  the  previous  date,  and  arrived,  (as  noted  in  the  penultimate 
column  of  the  challan)  at  the  sudder  station  the  following  morn- 
ing, whereas  the  date  of  the  5th  was  despatched  at  night  and 
arrived  the  following  morning  i.  e.  on  6th  in  pursuance  of  the 
orders  of  the  3rd  idem.  The  dates  of  the  challans  have  evident- 
ly been  altered  by  the  prisoner,  as  stated  by  the  witness,  subse- 
quently to  the  return  of  the  challans  to  Banaghat.  The  memo- 
randum of  the  Foujdary  dak  Moonshee  in  the  penultimate 
column  of  the  challan  originally  dated  4th,  shews  that  the  lefafa 
from  the  Kalaroa  Moonsliee  to  the  Hatra  dak  Moonshee  was 
not  received  with  the  other  letters  and  the  books  therein  cited, 
nor  does  it  appear  to  have  been  in  the  challan  when  the  witness 
received  it,  for  all  lefafas  appear  in  the  three  first  columns  of  the 
challan,  whereas  this  has  been  evidently  appended  in  the  4th 
column  after  the  total  of  eighteen  lefafas  two  books  and  the  let- 
ter in  English  from  the  Magistrate  from  Mulnath. 

The  omission  of  the  lefafa  from  Kalaroa  was  detected  on  in- 
specting the  Kaguz[>ookooria  challan  making  mention  of  it,  see 
report  dated  5th  October  (document  2)  from  the  witness  to  the 
Magistrate. 

2  A  2 
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1858.  This  report  shews  that  the  challan  now  altered  to  5tb  was 

the  one  referred  to,  as  the  other  mow  altered  to  4tli  October, 

*^  did  not  arrive  till  the  next  day.  The  four  cTiallan*  were  returned 

Case  of      to  Ranaghat,  and  yet  the  dak  Moonshee  then  took  no  notice  of  the 

Mbbb        memorandum  dated  6feh  October  mentioning  that  eighteen  lefafof, 

Allbs.       *^^  books  and  money  and  a  paid  letter  had  been  received,  (but 

not  of  the  Kalaroa  Ufa/a)  but  on  25th  October  in  answer  to  a 

parcel  of  21st  idem  gave  his  false  report  that  the  Magistrate's 

lefafa  had  been  sent  in  on  4th  idem,  and  when  the  challan  of 

3rd,  4th  and  5th  were  called  for  on  2l8t  November  he  altered 

the  dates  of  those  of  4th  and  5th  October  and  sent  tbem  in  on 

22nd  November. 

The  defence  is  that  through  press  of  business  defendant  in- 
advertently wrote  4th  instead  of  5th  and  5th  instead  of  4th  and 
then,  as  there  was  a  blot  in  converting  4  into  5  he  wrote  5 
clearly,  above  the  incorrect  date.  He  pleads  that  there  is  no 
alteration  in  tlie  total  of  lefajas,  as  there  would  be  bad  he 
altered  the  entries  subsequently.  The  total  is  in  Persian  and 
Bengalee  and  the  missing  lefafa  is  the  paid  chittif. 

Now  it  is  clearly  seen  that  the  original  totid  of  lefafa$  in 
column  2  of  the  challan  received  on  6th  October,  was  eighteen. 
This  total  is  not  written  in  Persian,  although  column  2  of  the 
other  two  challans  exhibits  the  total  of  lefafas  in  Persian  and 
Bengalee.  The  Persian  seems  to  have  been  an  after-thought  when 
he  had  added  the  missing  lefafa  in  another  column  of  the  challan 
returned  to  him  on  6th  October  to  meet  the  explanation  of 
25th  idem.  The  missing  lefafa  is  evidently  omitted  in  the  ap- 
propriate three  first  columns,  two  challans  of  money  are  noticed 
below  the  eighteen  ?^/a/Jw  in  throe  first  columns.  In  another  column 
(as  well  as  in  column  2.)  the  total  of  lefafas  given  was  eigbteen  : 
helow  that  are  mentioned  two  books  and  an  English  letter  to  the 
Magistrate  and  the  missing  lefafa  was  added  afterwards.  The 
Poujdary  dak  moonshee's  register  shews  that  on  6th  October  the 
letter  to  the  Magistrate  from  Mulahatte  was  a  paid  letter.  The 
defendant  now  pretends,  that  the  missing  lefafa  is  the  paid  letter 
noticed  by  the  Foujdary  dak  moonshee  in  his  memorandum  of 
6tli  October  on  the  challan.  But  the  said  memorandum  shews 
that  only  eighteen  lefafas,  two  books  and  one  paid  letter  came, 
besides  the  two  money  challans. 

The  non-receipt  of  the  lefafa  from  Kalaroa  was  distinctly 
reported  on  the  5th,  the  date  on  whioh  the  missing  lefafa, 
alluded  to  in  replies  from  the  dak  moonshees  of  Kaguzpookoorea 
dated  7th  October  of  Baugany  dated  20th  October,  of  Kam- 
debpore  dated  22nd  idem  and  Kalaroa  dated  13th  November, 
should  have  reached  this,  whereas  the  paid  letter  which  defend- 
ant wishes  to  identify  as  that  now  missin  g,  did  not  arrive  till 
the  16bh  and  is  shewn  to  have  been  sent  to  the  Magistrate  from 
Mulahatee. 
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The  defendant  evidently  added  the  missing  letter  in  the        ISBS". 
wrong  column,  txfter  the  challan  was  returned  and  after  he  was      Ti     ~" 
called  upon  for  report  on  2l8t  October,  and  the  dates  of  the         *^     * 
ehallans  were  also  altered  by  him  after  the  witness  returned       ^^^^  <>f 
them,  and  after  the  Magistrate  ordered  that  the  ehallans  of  3rcl,      a^^uttd 
4th  and  5th  October  should  be  sent  to  him  for  inspection.       Allsb, 
The  witness  testifies  that  the  dates  were  not  altered  when  the 
ehallans  were  sent  in  originally.     The  jury  gave  a  verdict  of 
guilty  of  the  charge,  i.  e.  forgery  in  having  altered  and  muti* 
lated  the  dak  ehallans  of  4th  and  5th  October  last,  such  altera- 
tion and  mutilation  being  for  his  own  advantage  with  a  view  to 
screen  himself  from  the  consequence  of  gross  neglect. 

I  concur  in  the  verdict  and  sentence  the  prisoner  to  seven 
years'  imprisonment  for  forgery. 

Remarks  hy  the  Nizamut  Adawltit. — (Present :  Mr.  D.  I. 
Money.)  It  has  been  urged  by  the  prisoner's  pleader  that  tho 
alterations,  which  he  is  charged  with  having  made,  were  only  cor- 
reetioHS,  but  that  even  if  the  facts  are  as  the  Sessions  Judge 
has  represented,  the  act  does  not  amount  to  fori^ery,  inasmuch 
as  no  actual  injury  was  committed,  and  he  cites  in  support  of 
his  argument  the  decisions  of  this  Court  in  the  case  of  Ameen- 
oollah,  August  6th,  1856.  Nizamut  Adawlut  Reports,  Vol.  VI, 
Part  II.  page  302,  and  of  Ghrimundy  Lall  and  another,  12th 
November,  1856,  page  931.  In  the  first  case  it  was  ruled  (pre- 
sent :  Messrs.  B.  J.  Colvin  and  J.  H.  Patton,)  that  the  alteration 
of  the  date  of  an  order  of  the  Principal  Sudder  Ameen  passed 
on  an  urzee  of  the  Nazir  of  the  Court  was  not  injuriotis,  as  no 
one  eould  he  injuriously  affected  hy  it,  and  the  prisoner  made  it 
only  to  screen  himself.  The  Court  therefore  could  not  sentence 
him  for  forgery.  In  the  second  case  where  a  prisoner  was  charg- 
ed with  causing  a  forged  Bail  Bond  to  be  fraudulently  executed 
through  another  person  the  Court  (Messrs.  H.  T.  Eaikes  and 
J.  H.  Patton)  ruled  that  inasmuch  as  Clause  3,  Section  4,  Be- 
galation  II.  of  1807,  provides  that  the  penalties  for  forgery  stated 
in  Section  3  are  meant  to  include  all  fraudulent  and  injurious 
fabrications,  <&c.  of  written  deeds  or  papers^  and  the  indictment 
under  which  the  prisoner  was  convicted  neither  alleged  injury 
to  any  one,  nor  had  such  fact  been  found  by  the  Judge,  the  con- 
viction on  the  charge  as  drawn  was  not  sustainable  and  the 
prisoner  was  acquitted.  It  was  argued  further  that  in  order  to 
constitute  the  crime  of  forgery,  as  defined  in  Clause  3,  Section  4, 
Kegnlation  II.  of  1807,  the  alterations  must  be  ^^ fraudulent 
and  injurious''^  and  that  the  term  injurious  implied  an  injury 
actually  committed. 

The  Sessions  Judge  has  correctly  stated  the  facts,  and  upon 
the  evidence  it  would  be  difficult  to  arrive  at  any  other  con- 
clusion than  that  the  alterations  in  tho  chulhns  were  effected 
by  the  prisoner  for  the  purpose  charged. 
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1858.  The  only  question  is  whether  such  alterations  constitute  for* 

~ —  gery  within  the  meaning  of  the  Law,  Clause  3,  Section  4,  Re- 

^^y^^-      gulation  II.  of  1807. 

Case  of  I  cannot  subscribe  to  the  doctrine  that  in  order  to  constitute 

Meeb  j|.|j^g  crime  it  is  necessary  that  some  injury  should  h(we  actuaUif 
Allsm,  (accrued.  It  is  immaterial  in  the  eye  of  the  law,  whether  any 
person  he  actually  injured  or  not  by  alterations  of  the  nature 
charged  against  the  prisoner,  provided  ^^ey  may  he  prejudiced 
by  them,  and  provided  there  be  fraud  and  an  intention  to  de- 
ceive. Were  it  not  so,  the  chief  ingredient  of  the  offence,  the 
very  germ  of  this  and  of  every  other  crime,  the  intention,  would 
be  extracted,  and  the  law,  instead  of  imposing  a  restraint  would 
offer  a  premium  upon  its  commission. 

The  Sessions  Judge  was  called  upon  by  the  Judge  in  the 
English  department  to  explain  what  evidence  there  was  in  this 
case  of  intent  to  injure  or  defraud  some  one.  His  answer  was 
as  follows. 

"  I  concltlde  that  a  lufqfa  from  Ealaroa  was  made  away  with. 
To  conceal  this,  and  to  defraud  and  injure  the  sender  as  well  as 
the  person  addressed,  the  prisoner  altered  the  chullans  of  4th 
and  5th  October,  after  he  was  called  upon  for  report  on  2l8t 
idem." 

As  the  opinions  of  this  Court  of  the  6th  August  and  12th 
November  1856,  have  been  cited  as  precedents  by  the  prisoner's 
pleader  in  support  of  his  argument  in  this  case,  and  as  this  case 
is  somewhat  similar  to  the  case  in  which  the  opinion  of  the  6th 
August  was  given,  and,  as  I  think  it  is  a  question  for  consider- 
ation whether  acts  of  the  nature  charged  and  committed  evi- 
dently with  a  fraudulent  intent,  and  impeding  and  intended  to 
impede  the  course  of  justice,  although  they  may  not  be  proved 
to  have  caused  actual  injury  to  any  one,  still  whether  they  can- 
sot  be  accounted  forgery  within  the  meaning  of  the  law,  if  any 
person  or  the  Government  or  the  public  may  be  prejudiced  there- 
by, and  as  I  think  for  the  guidance  of  the  lower  Courts  an  au- 
thoritative judgment  afber  f\ill  argument  upon  these  points  is 
required,  and  that  it  should  be  decided  whether  the  ruling  in 
the  precedents  cited  is  correct,  or  might  in  any  degree  be  alter- 
ed or  modified,  I  shall  suspend  my  sentence  on  the  appeal  of  the 
prisoner  with  reference  to  the  merits  of  the  case,  until  the  l^al 
points  involved  in  it  have  been  considered  and  determined  by 
the  Court  at  large.  D.  I.  Mokey, 

28/A  ApHl,  1858.  Ofg  Judge. 

The  permanent  Judges  not  having  acceded  to  my  proposition 
that  the  legal  point  involved  in  this  case  should,  with  reference 
to  the  decisions  of  this  Court,  which  have  been  cited  as  prece- 
dents, be  considered  and  determined  by  tlie  Court  at  large^  and 
upon  one  part  of  my  reference  only  as  to  whether  fraudulent 
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alteratioDS,  with  intent  to  impede  and  impeding  justice,  consti-         1858. 
tute  forgery,  though  not  resulting  in  actual  injury  to  any  one,  — Zl — ~ 
having  passed  a  resolution  "  that  as  the  question  must  be  decid-         *^ 
ed  judicially^  this  meeting  can  pass  no  opinion   upon   it.     Un-       ^^^^  of 
der  Regulation  IX.  of  1831,  Clause  7,  Section  4,  the  presiding        ^— « 
Judge  at  the  trial  may,  after  recording  his  own  opinion,  refer 
the  point  if  necessary  to  another  Judge  for  judicial  opinion" 
I  had  no  alternative,  and  gladly  availed  myself  of  the  assistance 
of  Mr.  Sconce,  before  whom  the  case  has  been  tried  both  upon 
the  legal  points  as  well  as  the  merits. 

Judgment  by  Me%9r%,  A  Sconce  and  J),  I.  Money.  The 
charge  made  in  this  case  against  the  prisoner  should  have 
been  stated  with  more  precision,  so  as  to  indicate  explicitly 
the  nature  and  extent  of  the  alterations  which  the  prisoner 
is  by  the  charge  asserted  to  have  made.  In  his  defence, 
however,  the  prisoner  makes  a  complete  answer,  and  is  shewn 
to  have  fully  understood  the  character  of  the  crime  for  which 
he  was  tried. 

The  subjects  of  the  charge  are  two  challanSy  or  invoices  trans* 
mitted  by  prisoner  in  the  capacity  of  district  dak  moonshee  of 
Ranaghat  to  the  dak  moonshee  of  the  Magistrate's  office  at  the 
Sudder  Station.  These  challans  bear  now  the  dates  of  4th  and 
5th  October,  and  the  answer  of  the  prisoner  is  that  these  dates 
owing  to  press  of  business,  were  erroneously  inserted  by  him  ; 
for  instead  of  4th,  he  should  have  written  5th,  and  instead  of 
5th  he  should  have  written  4th.  That  is  on  two  successive 
days  he  mistook  the  date  of  despatch,  in  the  one  case  post  dat- 
ing and  in  the  other  antedating  the  challan. 

This  then  is  the  prisoner's  explanation  of  one  p<jrtion  of  the 
alteration :  and  he  further  says,  with  respect  to  the  challan  erro- 
neously  dated  the  4th  October  instead  of  the  5th,  that  he  had 
entered  a  lefafa  or  packet  which  is  now  missing,  on  the  night 
of  despatch,  and  in  proof  of  that  bon^  fide  entry,  he  referred  to 
the  clearly  written  total  of  the  entire  number  of  packets  (22) 
covered  by  the  challan. 

Such  then  is  the  forgery  charged,  that  is,  altering  the  dates 
of  both  ehallans  and  altering  one  challan  by  adding  thereto  a 
packet  which  it  did  not  bear  at  the  time  of  despatch. 

The  Sessions  Judge  has  partially  misunderstood  the  prisoner's 
defence.  He  says  *'  there  can  be  no  doubt  that  the  prisoner 
altered  the  dates  of  the  chdlans :  he  does  not  deny  it."  This  is 
a  mistake.  Prisoner  does  not  admit  the  alteration  of  the  chal- 
l4tn9.  On  the  contrary,  he  states  that  the  ehallans  bear  the 
dates  now  which  they  bore  at  the  time  of  despatch  but  that  in 
the  huiTy  of  writing,  on  both  days,  he  wrote  the  wrong  date. 

T^ow  as  to  the  facts,  it  appears  to  us  upon  the  strongest  pre- 
somption,  that  the  alterations  of  the  original  documents  are 
proved  to  have  been  made  by  the  prisoner.     Both  ehallans  after 
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1868.  despatch  by  prisoner  were  received  bj  the  moonshee  at  tbe 
~  rr  Sudder  Station,  on  successive  dayg,  that  is  on  the  5th  and  6th 
*^  '  October ;  and  this  moonshee,  recording  his  receipt  of  the  pack- 
Case  of  ^^  despatched,  on  the  face  of  each  challan,  returned  the  challant 
Ahim^  as  vouchers  to  the  prisoner.  The  first  piece  of  evidence  of  al- 
Alleb.  teration  is  the  appearance  of  tampering  with  the  figures.  The 
chalhn  of  the  5th  is  plainly  altered  from  the  4th,  and  that  of 
the  4th  has  been  adapted  from  the  5th. 

Next,  it  appears  to  us  to  be  extremely  improbable  that  on 
two  successive  days,  prisoner  should  have  mistaken  the  date  of 
despatch  ;  and  in  an  inverse  manner,  on  one  occasion  using  a 
date  too  soon,  and  in  the  next  a  date  too  late. 

Further,  we  observe  that  the  explanation  now  given  by  pri- 
soner is  an  after-thought ;  for  on  being  first  called  upon  for  an 
explanation  as  to  the  missing  packet,  in  his  report  of  the  2l8t 
October,  he  stated  he  had  forwarded  it  on  4th  October.  He 
now  says  that  it  was  despatched  on  the  5th ;  that  is  that  the 
challan  of  the  5th  was  erroneously  dated  the  4th,  again  on  a 
'  later  occasion  he  returned  this  challan  of  the  4th  to  the  Ms^is- 
trate  to  prove  his  despatch  of  the  packet  on  that  date,  and 
he  is  still  silent  as  to  the  mistake  made  in  the  hurry  of 
writing. 

But  the  most  material  evidence  is  that  connected  with  the 
subsequent  addition  of  the  entry  of  the  missing  packet.  It  is 
the  lowest  entry  in  the  list :  and  the  total  of  the  packets  des- 
patched purports  to  be  twenty-two. 

But  the  Sudder  Moonshee's  receipt  of  6th  October,  written 
on  the  face  of  the  challan  is  for  twenty-one  packets  only.  This 
receipted  challan  was  returned  at  once  to  the  prisoner:  and 
though  it  ackowledged  that  only  twenty-one  packets  bad  come 
to  hand,  prisoner  took  no  notice  of  the  omission.  Prisoner's 
silence  affords  strong  presumption  that  the  Sudder  Moonshee 
had  given  an  exact  receipt  for  the  whole  packets  originally  sent 
namely  twenty-one,  and  that  the  missing  packet  was  subsequently 
added.  Prisoner  accounts  for  his  silent  acceptance  of  an  incorrect 
receipt  by  saying  that  he  did  not  notice  the  mistake.  But  the 
inference  is  we  think  inevitable  that  on  the  missing  packet 
being  traced  to  his  office  and  no  further,  and  on  his  being  call- 
ed upon  to  account  for  the  loss,  he  so  altered  the  challan  as  to 
make  it  appear  that  he  had  despatched  it  to  the  Sudder  Moon- 
shee, and  that  the  responsibility  for  the  loss,  lay  with  the 
latter. 

Finally,  we  have  the  Sudder  Moonshee's  evidence.  Not  only 
does  this  evidence  satisfy  us  of  the  alterations  made  on  the 
challan^,  after  he  had  returned  them  receipted,  to  the  prisoner : 
but  the  fact  that  they  were  restored  to  the  prisoner's  custody 
and  the  tenor  of  the  receipts  on  different  dates  recorded,  strong- 
ly corroborate  the  truth  of  the  witness's  evidence. 
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It  is  said,  however,  by  the  pleader  who  appeared  as  counsel       1868. 

for  the  prisoner,  that  even  supposing  the  facts  charged  to  be  — TJ 

proved,  these  facts  do  not  constitute  the  crime  of  forgery.  ^^^  ^ 

In  Clause  8,  Section  4,  Kegulation  II.  of  1809  forgery  is       Case  of 
defined  to  be  the  fraudulent  and  injurious  fabrication  or  altera-     ^^^^^^ 
tion  of  written  papers  of  whatever  description.     Here  the  alter-      xurn^ 
ations  effected  by  the  prisoner  appear  to  be  injurious  as  well  as 
fraudulent.    Forgery  has  been  sometimes  defined  as  the  making 
of  a  false  instrument  with  intent  to  deceive :  and  there  can  be 
no  question  that  the  alterations  now  charged  were  fidse  and  in- 
tended to  deceive. 

But  they  were  more.  They  were  in  themselves  injurious 
and  were  intended  to  be  injurious.  The  ehallant  were  altered 
after  they  had  been  receipted  by  the  Sudder  Moonshee  and  the 
effect  of  the  alteration  was  to  represent,  that  though  by  the 
ehalUm  forwarded  on  the  5  th  October  only  twenty-one  packets 
had  been  despatched  to  and  receipted  by  the  Sudder  Moonshee, 
he  must  be  held  answerable  for  receiving  twenty-two  packets. 
The  effect  of  the  alteration  was  to  convert  the  acknowledgment 
of  receiving  twenty-one  packets,  into  an  acknowledgment  of 
receiving  twenty-two  and  to  make  it  obligatory  on  the  Sudder 
Moonshee. 

Two  cases  tried  by  this  Court  in  1856  have  been  quoted  by 
the  prisoner's  counsel  as  a  bar  to  a  conviction  in  the  present 
instance.  The  first  is  reported  at  page  803,  part  2  of  the  cases 
for  1856.  In  this  case  the  date  of  an  official  order  made  on  a  ' 
Nazir's  vrzee  was  the  ground  of  the  forgery  charged ;  and  it 
was  held  that  the  alteration  of  the  date  was  not  injurious.  But 
the  circumstances  of  the  present  case  are  of  a  different  character. 
Again  we  are  referred  to  the  trial  reported  at  page  No.  981,  of 
the  same  Volume  when  on  a  charge  turning  upon  the  forgery 
of  a  bail  bond,  it  was  held  that  injury  to  any  one  had  not 
been  found  proved :  but  here  also,  the  acquittal  of  a  priioner 
on  a  charge  in  which  the  forgery  was  not  proved  to  be  injuri- 
ous cannot  govern  the  issue  of  a  trial  on  which  injury  is  estab- 
lished and  which  injury  throughout  this  trial,  the  prisoner  has 
endeavoured  to  give  effect  to.  The  guilt  of  the  prisoner,  it 
appears  to  us,  does  not  depend  on  the  consequences  of  his  for- 
gery but  on  the  forgery  itself.  His  purpose  was  to  cast  the 
accountability  for  the  missing  packet  on  the  Sudder  Moonshee ; 
and  though  that  purpose  has  been  frustrated,  the  crime  of  pri- 
soner has  been  completed  by  his  own  acts. 

We  accordingly  convict  the  prisoner  of  the  crime  of  forgery ; 
bat  it  appears  to  us  that  the  sentence  imposed  by  the  Sessions 
Judge  should  be  modified.  There  is  no  evidence  to  show  that 
prisoner  had  any  object  to  gain  by  abstracting  the  missing 
packet ;  or  that  ho  for  any  purpose  of  his  own  did  detain  the 
packet. 

VOL.  Tin,  2  B 


188        CASES  IN  THE  NIZAMTJT  ADAWLUT. 


1858. 


May  22. 

Case  of 

MXBB 

Ahamud 
Allbb* 


Uader  all  the  circumstances  we  sentence  the  prisoner  to  one 
'  year's  imprisonment  with  labor  from  the  date  of  his  oonviction 
by  the  Sessions  Judge. 

EemarJcB  hv  Mr,  D.  L  Money ^  Officiating  Judge. 

Since  the  decisions  of  this  Court,  to  which  our  attention  hts 
been  called  have  been  cited  by  the  prisoner's  pleader  as  prece- 
dents in  his  fayor,  and  as  barring  the  prisoner's  conviction  in  the 
present  case,  I  think  it  right  to  record  my  dissent  from  the 
principle  which  the  finding  in  each  case  would  appea/r  to 
establish,  viz.  that  in  order  to  constitute  the  crime  of  forgery 
an  actttal  injury  must  have  accrued^  inasmuch  as  I  think  that, 
iohere  the  act  ie  fraudulent  and  there  is  an  intention  to  deceive, 
it  is  sufficient  if  an  injury  is  likely  to  accrue  or  any  one  may 
he  prejudiced  by  it. 


PaSBBFT : 

A.  SCONCE,  Esq.,  Judge,  awd  D.  I.  MONEY,  Esq., 
Officiating  Judge, 


Backergunge, 
1858. 

May  26. 

Case  of 
Shbieh 
Chuhp. 

The  priflon- 
Boner  oonviot- 
ed  of  wilful 
murder  and 
sentenoed  to 
Buffer  death, 
there  beingno- 
thing  in  the 
eyidence  to 
ehow  that  he 
was  not  sane 
when  he  com- 
mitted the  act. 


GOVERNMENT 

versus 

SHEIKH  CHUND. 

Cbime  Chabged. — Wilful  murder  of  Musst.  Dhungah. 
Committing  Officer. — Mr.  H.  A.  R.  Alexander,  Magistrate 
df  Backergunge. 

Tried  before  Mr.  F.  B.  Kemp,  Sessions  Judge  of  Backer- 
gunge, on  the  24th  March,  1858. 

Semarks  by  the  Sessions  Judge, — ^The  prisoner  is  arraigned 
on  a  charge  of  wilful  murder,  he  pleads  not  guilty. 

The  verdict  of  the  jury*  finds  the  prisoner  guilty  of  wilful 

murder  on  violent  presumption. 
The  facts  of  the  case  are 
briefly  as  follows.  Azim  chowkee- 
darofthe  village  of  Chitkeein 
the  jurisdiction  of  the  pharee  of 
Bajapoor,  on  the  night  of  the  23rd  of  December,  1857,  lodged 
a  complaint  to  this  effect,  that  on  the  same  day,  a  near  neigh- 
bour of  his,  Lohai,  called  to  him,  and  informed  him  that  the 
prisoner  Chund  who  is  the  uterine  brother  of  Lohai,  bad  mur- 
dered his  wife,  having  cut  her  throat  with  a  dao.  That  the 
chowkeedar  went  to  the  house  of  Lohai,  and  found  the  prisoner 
sitting  in  the  verandah  of  the  northern  house,  and  the  corpse 
of  the  woman  lying  with  the  throat  cut  in  the  interior  of  the 
house  j  that  the  chowkeedar  qucstipncd  the  prboner,  who  gave 


*  Two  reepectable  yakeeli  of 
the  civil  Coort  of  this  district. 

Baboo  Gopal  Bai,  Moonshee 
Tumeesoodeen. 


Chund. 
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no  answer ;  that  Lohai  informed  the  ohowkeedar  that  the  pri«       1S58. 
soner  being  enraged  with  hb  wife  because  she  did  not  roast  — ~ 

some  rice  as  directed  to  do  by  the  prisoner  had  cut  her  throat,  ^^ 

the  chowkeedar  further  stated  that  the  dao;  with  which  the       Oateof 
murder  had  been  committed,  had  been  secured.  f^^ 

The  police  mohurrir  held  the  inquest  on  the  2:1th  of  Decern- 
ber.  On  the  same  date  the  answer  of  the  prisoner  was  record- 
ed  by  the  mohurrir.  The  prisoner  denied  the  crime,  and  stated 
that  he  was  unable  to  say  who  had  murdered  the  deceased,  he 
admitted  that  the  dao  which  was  delivered  to  the  police  by 
Azim  ohowkeedar  belonged  to  him.  On  the  25th  of  December 
the  mohurrir  submitted  his  final  report. 

In  the  Magistrate's  Court  the  prisoner's  defence  was  as  fol« 
lows :  a  denial  of  the  crime,  that  his  wife,  the  deceased,  told  him 
to  go  and  cut  the  paddy  crop,  that  the  prisoner  not  going, 
the  deceased  quarrelled  with  him,  and  cut  her  own  throat. 

The  Magistrate  records  the  following  reasons  for  committing 
the  prisoner  to  take  his  trial  on  a  charge  of  wilful  murder. 
*'  The  prisoner  pleads  not  guilty  and  states  that  his  wife  cut 
ber  own  throat,  but  this  is  a  very  improbable  story  and,  in  the 
face  of  the  strong  circumstantial  evidence  against  the  prisoner, 
cannot  be  credited.  It  appears  that  the  prisoner  killed  the 
wife,  the  deceased,  because  the  latter  gave  him  abuse  for  not 
going  to  cut  his  paddy  crop." 

The  principal  witness  in  this  case  is  Daoree,  No.  5,  the  ne« 
phew  of  the  prisoner.  Daoree  is  aged  about  13  years.  Before 
examining  him,  I  carefully  Questioned  him  and  satisfied  myself 
that  he  perfectly  understood  the  nature  and  responsibility  of 
the  solemn  affirmation  made  by  him.  This  witness  is  a  very 
intelligent  lad  and  gave  his  evidence  clearly  and  in  the  main 
point  consistently.  He  deposes  that  one  day  he  and  his  aunt 
the  deceased,  roasted  some  rice ;  that  the  witness  took  his  por- 
tion of  the  rice  and  began  to  eat  it  in  the  verandah  of  the  west- 
em  house ;  that  his  aunt  the  deceased,  took  her  portion  and 
went  into  the  northern  house ;  that  after  about  2  dunds  (say  forty 
minutes)  a  noise  "  oh  ma^^  arose,  the  witness  ran  to  the  north- 
em  house  and  saw  the  body  of  his  murdered  aunt  lying,  and 
the  prisoner  about  four  feet  from  the  body  with  a  dao  in  his  hand ; 
that  the  witness  snatched  the  dao  out  of  the  hands  of  the  pri- 
soner ;  that  in  doing  so  the  little  finger  of  his  left  hand  was 
sli  ghtly*  wounded,  that  he  went  and  gave  the  information  to 

his  father  who  was  cutting  pad- 

•   The  in«pk  as  if   of  a  cut     ^y  in  the  plain ;  that  his  father 

finger  of  the  witness.  ^ai,  came   home  and   saw  the 

corpse  and  apprehended  the  pri- 
soner ;  that  the  chowkeedar  asking  for  the  dao  the  witness  pro- 
duced it  from  the  western  verandah  where  he  had  placed  it ; 
2  B  2 
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1S58.        that  when  the  witness  seized  the  dao  the  prisoner  held  it  tiglit; 
— — -- —  that  the  prisoner  bent  forward  a  little  in  the  struggle  ;  thai 
^^y  ^^'     the  witness  kicked  the  prisoner  on  the  chest  and  the  prisoner 
Case  of      let  go  the  dao  ;  that  he,  the  witness,  did  not  see  or  hear  any  di»- 
Chuii?      pute  between  the  prisoner  and  the  deceased ;  that  the  prisoner 
two  months  before  the  occurrence  of  the  crime  was  sick  with 
fever  and  "  hai  ;"  did  no  work  but  sat  in  the  house ;  the  wiU 
ness  recognizes  the  dao  produced  in  Court,  as  belonging  to  the 
prisoner,  and  to  be  the  dao  which  the  witness  took  from  the 
hands  of  the  prisoner  as  above  detailed ;  deposes  that  the  mo- 
ther of  the  witness  was  inside  the  western  house  when  the 
crime  was  committed ;  that  she  came  out  on  hearing  the  cries 
of  the  witness.    The  corpse  of  the  deceased  was  lying  face 
downwards.    States  that  he  did  not  depose  before  the  Magia- 
trate  that  the  deceased  told  the  prisoner  to  go  and  cut  the  pad- 
dy crop. 

Mohamed  Ahjun  chowkeedar  witness  No.  1,  deposes  hrieflj 
as  follows :  that  on  the  9th  of  Pose  last  about  1  prohur  of  the 
day,  the  prisoner's  brother  Lohai  witness  No.  2,  called  me,  and 
said.  Come  quickly,  see,  Chund  has  murdered  his  wife.  The  wit- 
ness went  to  the  prisoner's  house  and  saw  the  corpse  of  Chund's 
wife  lying  in  the  northern  house,  with  the  throat  cut,  the  pri- 
soner was  sitting  near  the  door  of  the  western  house,  the  wit- 
ness asked  the  prisoner  why  he  had  done  such  a  deed,  the  pri- 
soner made  no  answer,  the  chowkeedar  bound  the  prisoner  and 
made  him  and  the  corpse  over  to  the  charge  of  Suleem  and 
Wazeer  Mohamed  chowkeedars,  and  proceeded  with  Lohai  to 
lodge  information  at  the  pharee.  The  witness  saw  no  weapon 
in  the  hand  of  the  prisoner.  On  enquiry  finding  that  Daoree 
the  son  of  Lohai  had  snatched  the  dao  from  the  hands  of  the 
prisoner  the  witness  took  the  duo  from  Daoree,  there  were  then 
marks  of  blood  on  the  dao  ;  saw  no  marks  of  blood  on  the  clothes 
of  the  prisoner ;  there  was  much  blood  near  the  oorpse ;  the  bro* 
ther  of  the  prisoner  on  being  asked  told  the  witness  that  the 
deceased  had  told  the  prisoner  to  go  and  cut  paddy ;  that  the 
prisoner  became  angry  and  wounded  the  woman ;  the  decessed 
was  a  young  woman,  without  family  and  healthy  ;  that  she  was 
chaste ;  that  the  house  of  the  witness  is  about  one  hundred  and 
fifty  feet  from  the  house  of  the  prisoner  a  small  hhal  intervening. 
Heard  no  dispute  between  the  prisoner  and  his  wife  the  deceased. 
Lohai  and  the  prisoner  reside  in  the  same  "  haree.^*  Daoree 
brought  the  dao  from  the  verandah  of  the  western  house.  Never 
heard  the  prisoner  and  his  wife,  the  deceased,  dispute  on  any 
occasion.  The  prisoner  used  to  talk  like  any  other  person.  A 
few  days  before  the  crime  he  had  fever,  from  that  time  he  has 
become  somewhat  lazy.  Recognises  the  prisoner  and  the  dao 
produced  in  Court. 
The  witness  Lohai  No.  %  is  the  elder  brother  of  the  prisoner. 
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he  deposes  briefly  ts  follows.    On  the  9th  of  Pose,  aboat  1        1868. 
prokwr^  I  was  cutting  paddy,  my  son  Daoree  came  and  told  me 
that  his  aunt  had  l^n  mardered  and  that  he  had  taken  the  ^ 

dao  from  his  uncle's  hands.  Hearing  this  1  ran  hastily  ;  called  S^^^l^ 
the  chowkeedar,  Mohamed  Ahjun  witness  No.  1 ;  went  home  ;  ^'™ 
saw  the  corpse  in  the  northern  house  and  the  prisoner  sitting 
in  the  verandah ;  1  and  the  chowkeedar  questioned  the  prisoner; 
he  gave  no  answer ;  Daoree  produced  a  bloody  dao  from  the 
verandah  saying  that  he  had  snatched  it  from  the  hands  of  the 
prisoner.  I  heard  that  the  prisoner  asked  the  deceased  for 
some  roasted  rice ;  that  she  would  not  give  him  any  and  he  mur* 
dered  her.  The  deceased  was  about  twenty  years  of  age  ;  she  had 
no  family ;  she  was  healthy ;  her  temper  was  somewhat  passion- 
ate ;  the  prisoner  since  last  Badro,  neglects  his  duties  as  a  hus* 
bandman ;  the  prisoner  and  the  deceased  used  to  quarrel  now  and 
then  on  this  subject ;  the  prisoner  married  the  deceased  two 
years  ago ;  they  lived  together  in  the  same  house.  Erom  the 
time  of  his  apprehension  to  the  time  he  was  sent  in  to  the 
Magistrate,  the  prisoner  made  no  communications  on  the  sub« 
ject  of  the  crime.  Daoree  was  wounded  in  the  hand ;  can't 
remember  in  which  hand.  The  deceased  was  chaste.  The  dao 
produced  in  Court  belongs  to  the  prisoner.  About  a  year  be- 
fore the  prisoner's  marriage  he  was  ill  with  ''  hai  ;"  he  recovered 
and  married  in  Badro  last ;  he  was  ill  again  of  the  same  disease ; 
the  prisoner  used  merely  to  sit  still ;  he  did  not  speak  to  any 
body  ;  Zaher  is  a  very  near  neighbour  of  ours ;  the  others  live 
at  some  little  distance. 

The  witness  Mussl  Bajoo  No.  6,  wife  of  the  witness  Lohai 
No.  2,  deposes  briefly  as  follows.  On  Wednesday  the  9th  of 
Pose,  about  1  prohwr  of  the  day,  I  was  in  my  western  house ; 
I  heard  a  noise  of  oA  ««"  proceeding  from  the  northern  house 
of  the  prisoner ;  I  sent  my  step-son  Daoree  to  that  house ;  he 
went  there  and  returned  and  told  me  that  the  deceased  had 
been  murdered.  I  went  to  that  house  peeped  in,  saw  the  corpse 
lying  bleeding.  I  returned  to  my  house ;  Daoree  brought  the 
dao  from  the  hands  of  the  prisoner  and  told  all  the  people ;  I 
can't  say  why  the  prisoner  murdered  the  deceased.  I  asked  the 
prisoner  at  the  time  but  he  gave  no  answer.  I  did  not  hear 
any  noise  as  of  parties  quarrelling  before.  1  heard  the  sound 
of  ^^oh  ma  ;"  ''  ok  «ia"  was  pronounoed  once.  I  never  saw  the 
prisoner  and  his  wife  quarrel  particularly  together  beyond  the 
disputes  that  are  usual  between  husband  and  wife.  The  deceas- 
ed was  fifteen  years  of  age ;  she  had  been  married  to  the  prisoner 
about  eighteen  months  ;  she  was  chaste  ;  she  had  no  family ;  the 
prisoner  is  a  good  man.  1  cannot  say  why  this  misfortune*  has 
•  The  expresBion  used  by  ^^PPenedto  fcim ;  he  had  been  sick 
the  witness,  I  can't  »ay  why  with  fever  and  « hat  from  kst 
his  forehead  has  been  burnt.        year ;  he  used  to  sit  silent ;  he  used 
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1858.        sometimes  to  do  the  work  of  a  husbandman,  sometimes  not;  I 
T7^"rr      did  not  see  the  struggle  between  Daoree  and  the  prisoner  for  the 

^  dao.     The  corpse  of  the  deceased  was  lying  face  downwards. 

Case  of  The  witnesses  named  in  the  margin*  live  in  the  same  village 

Cntriro  «  ^r    ».  «r  .*  ^       ^      as  the  prisoner ;  depose  that  they 

chowk^    ''^  Mohomed,     ^ent  to  the  house  ofthe  prisoner 

"^  No.  8,  SuUeem,  chowkeedar.     ^^^^  ^^7  ^^  *^e  n^^^rder ;  saw  the 

body  of  the  deceased  with  the 
throat  cut ;  questioned  the  prisoner  who  said  nothing.  The 
two  witnesses  remained  in  charge  of  the  prisoner  and  the  corpse 
while  the  witness  No.  1,  went  to  the  police  pharee  to  lodge  in- 
formation. Heard  that  the  deceased  had  told  the  prisoner  to 
go  and  cut  paddy  and  that  in  a  fit  of  anger  he  had  murdered 
the  deceased.  Never  heard  any  thing  against  the  character 
of  the  deceased,  the  prisoner  is  a  husbandman  and  well  be- 
haved. Never  heard  that  the  prisoner  was  ill,  we  are  in  the 
habit  of  meeting  the  prisoner ;  know  him  to  be  a  well-behaved 
man. 

The  witness  Zaher  No.  9,  a  near  neighbour  of  the  prisoner 
deposes.  On  the  9th  of  last  Pose,  I  heard  Lohai  weeping ;  went 
to  his  house  ;  saw  the  corpse  of  the  prisoner's  wife  lying  in  the 
northern  house.  On  my  asking,  Lohai  and  Daoree  said  that 
the  prisoner  had  murdered  his  wife.  The  prisoner  was  not  ill ; 
I  am  in  the  habit  of  seeing  him  constantly.  For  a  few  days 
before  the  murder  he  did  not  do  the  work  of  a  husbandman. 
He  used  to  sit  idle.  Never  heard  from  any  body  that  he  was 
ill ;  the  prisoner  is  a  connection  of  mine  by  marriage ;  he  did 
not  tell  me  why  he  sat  some  days  before  the  crime  doing  no- 
thing. 

The  witness  JubarooUah  No.  10,  deposes :  I  heard  from  the 
witness  No.  1,  that  the  prisoner  had  murdered  his  wife  ;  I  went 
to  the  prisoner's  house ;  I  saw  the  prisoner  tied ;  I  asked  the 
witness  Daoree,  he  said,  M  v  aunt  told  the  prisoner  to  go  and 
cut  paddy,  therefore  he  murdered  her ;  I  did  not  see  the  corpse; 
I  did  not  ask  the  prisoner  any  questions ;  I  used  to  meet  the 
prisoner  at  intervals  of  a  day  or  two ;  never  heard  of  his  illness ; 
my  house  is  about  500  feet  from  the  prisoners. 

The  medical  officer  Dr.  Scan  Ian,  had  left  the  station  when 
this  trial  came  on,  his  deposition  in  the  Magistrate's  Court  is 
as  follows.  "  There  was  an  incised  wound  on  the  right  side  of 
the  neck  which  was  three  inches  long  and  one  deep,  penetrating 
to  the  vertebrse.  This  wound  divided  the  vesseb  and  nerves 
on  the  right  side  of  the  neck  and  must  have  caused  speedy 
death.  It  must  have  been  inflicted  by  some  sharp-cutting  in- 
strument such  as  a  dao.  The  deceased  by  using  her  left  hand 
might  have  inflicted  the  above  wound  on  herself,  but  it  is  more 
probable  that  another  party  inflicted  it  on  her,  as  considerable 
force  was  required  to  inflict  so  severe  a  wound.'* 
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The  evidence  of  the  medical  officer  has  been  attested  in  this       18&8. 
Court  bj  the  witnesses  named  in      ._ 

•  No.  11,  Mr.  Percini.  the  margin.*  ^^^  ^^• 

„    12,QuiigachuniI)oM.         The   witnesses   to  the  mofussil        Case  of 

t  No.  3,  Bajib  AUee.  inquest  are  named  in  the  margin.t       ^^^, 

„    4,MohamedKazim.  A   sketch   of  the  lethal  weapon 

which  weighs  4  chittacks  is  jsubmit- 
ied  with  the  record. 

I  have  given  a  close  and  I  believe  faithful  translation  of  the 
evidence  taken  in  this  Court.  A  careful  consideration  of  this 
evidence  has  led  me  to  the  conclusion  that  there  can  be  no 
reasonable  doubt  that  the  prisoner  killed  his  wife.  There  is  no 
evidence  to  prove  that  the  prisoner  was  not  in  his  right  senses 
when  he  committed  the  crime,  the  averment  that  the  prisoner 
was  ill  some  time  previous  to  the  murder  is  made  in  this  Court 
by  the  witnesses  Nos.  1,  2,  5  and  6,  of  whom  Nos.  2,  5  and  6, 
are  near  relations  of  the  prisoner,  but  not  in  the  Court  of  the 
Magistrate  or  before  the  police,  and  is  contradicted  by  the  evi- 
dence of  two  near  neighbours  of  the  prisoner,  the  witnesses  Nos. 
9  and  10,  as  also  by  the  evidence  of  the  two  chowkeedar  wit- 
nesses Nos.  7  and  8,  who  reside  in  the  same  village  as  the  pri- 
soaer.  The  demeanour  of  the  prisoner  in  this  Court  was  sullen, 
bat  perfectly  quiet  and  self-possessed,  he  is  unquestionably 
sane.  The  prisoner  has  examined  no  witnesses  to  his  defence, 
seeing  no  extenuating  features  in  thb  case  it  is  my  duty  to  re- 
commend  that  the  prisoner  be  sentenced  capitally. 

The  attention  of  the  Magistrate  will  be  called  to  the  very 
nnnecessary  delay  in  committing  this  case.  On  referring  to 
the  record  of  this  case  in  the  Magistrate's  Court,  1  find  that 
this  case  was  completed  on  the  6th  of  January,  the  Magistrate's 
commitment  is  dated  the  20th  March. 

Bemarks  hy  the  NiaamiU  Adawlut. — (Present :  Messrs.  A. 
Sconce  and  D.  1.  Money.) 

Mr.  A.  ScoKCE. — Prisoner  is  charged  with  the  murder  of  hb 
wife  Dhunjah,  a  young  woman  of  about  twenty  years  of  age  to 
whom  he  had  been  married  nearly  two  years.  The  evidence 
recorded  at  the  trial  is  fully  and  accurately  detailed  in  the 
Judge's  letter. 

Prisoner  and  his  elder  brother  Lohai,  lived  in  the  same  pre- 
mises. On  the  morning  of  the  murder,  the  23rd  December, 
1857,  Lohai  had  gone  to  work  in  the  fields,  leaving  at  home, 
his  wife  Rajoo,  his  son  Daoree,  a  lad  of  thirteen  or  fourteen,  the 
prisoner  and  his  wife.  The  murder  occurred  about  8  a.  m.  At 
this  time,  the  deceased  Dhunjah  was  in  a  house  situated  on  the 
north  side  of  the  premises ;  Kajoo  and  her  son,  in  a  house  on 
the  west  side.  Suddenly  the  cry  of  Dhunjah  was  heard,  both 
by  Rajoo  and  Daoree,  oh  ma  !  Daoree  immediately  went  across 
to  the  north  house ;  and  in  it  he   saw  Dhunjah   lying   lifeless, 
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1858.        and  the  prisoner  Sheikh   Chand  standing  close  hj,  wiih  a  duo 

~     TT^  in  his  hand  ;  the  dao,  Daoree,  after  a  slight  struggle,  snatched 

^^     *      from  him.     Dhunjah  had  reoeived  a  deep  gash  in  the  n^ht  side 

^^  ^^     of  her  neck,  described  by  the  medical  officer  as  three  inches 

Cau2^      long  and  one  deep  and  which  divided  the  vessels  and  nerves  on 

the  right  side  of  the  neck.    Presently  the  deceased  was  seen  by 

Biyoo,  and  at  no  long  interval  by  Lohai,   the  chowkeedar 

Muhomud  Ajeem  and  others. 

There  is  the  very  strongest  presumption,  short  of  direct 
testimony,  that  the  prisoner  perpetrated  the  murder.  Before 
the  Magistrate,  the  prisoner  said  that  Dhunjah  killed  herdeli^ 
before  the  Sessions  Judge,  however,  he  said  he  knew  not  how 
she  was  killed,  and  he  adduced  no  evidence :  and  his  silence 
as  to  the  self-slaughter  of  Dhunjah  on  the  immediate  discoverj 
of  his  wife's  death  and  in  his  first  examination  by  Uie  police 
phareedar  shews  that  the  intermediate  statement  has  no 
foundation.  There  appears  not  to  be  the  slightest  ground  for 
supposing  that  his  nephew  Daoree,  his  sister-in-law  Eajoo,  his 
brother  Lohai  or  the  other  witnesses  have  manifested  any  pur- 
pose of  bearing  hard  upon  the  prisoner  by  their  depositions. 
By  these  witnesses  the  facts  within  their  knowledge  seem  to 
be  simply  and  truly  told  and  we  can  come,  I  think,  to  no  con- 
clusion but  that  the  prisoner  is  guilty  of  the  charge.  We  ha?e 
no  explanation  of  the  cause  of  the  murder  but  that  of  momen- 
tary, unrestrained  passion.  To  the  Magistrate  the  lad  Daoree 
said  that  he  had  heard  Dhunjah  taunt  the  prisoner  for  not 
going  to  cut  the  rice  crop  with  others,  and  that  lie  got  angry 
and  abused  her.  Daoree  did  not  repeat  this  to  the  Sessions 
Judge,  and  indeed  denied  having  made  the  statement  to  the 
Magistrate.  Lohai  says  he  heard,  (but  this  necessarily  is  very 
indefinite)  that  the  prisoner  had  murdered  hia  wife  bemuse  she 
refused  to  give  him  some  baked  rice.  The  prisoner  would  ap- 
pear to  have  been  sickly,  and  was  out  of  sorts.  He  was  averse 
to  work.  Illness  may  have  depressed  him  :  he  was  listless  and 
silent ;  but  no  one  considered  him  nor  th^re  is  any  reason  for 
considering  him  insane. 

I  would  convict  the  prisoner  Sheikh  Chand  of  the  wilful 
murder  of  Musst.  Dhunjah,  and  sentence  him  to  suffer  death. 

Mr.  D.  I.  MozTSX. — The  facts  of  the  case  as  established  by  the 
evidence  on  the  record,  are  given  at  length  and  very  correctly 
by  the  Sessions  Judge. 

It  is  impossible,  upon  the  evidence,  to  come  to  any  other 
conclusion,  than  that  the  prisoner  was  guilty  of  the  wilful  mur- 
der of  his  wife. 

There  is  no  ground  whatever  for  the  suicidal  hypothesis, 
although  the  possibility  of  the  suicide  is  admitted  by  the  Civil 
Assistant  Surgeon.  The  deceased  was  found,  immediately  after 
the  murder,  with  her  face  upon  the  ground,  in  a  pool  of  Wood. 
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Now  as  the  caase  and  the  effect  were  simultaneous,  the  death 
ensuing  upon  the  injury  instantaneously,  it  is  scarcely  possible,  ' 
if  she  took  her  own  life  by  cutting  the  right  side  of  her  throat 
with  her  left  hand,  which  is  the  only  way  the  Civil  Assistant 
Surgeon  thinks  the  suicide  could  have  been  committed,  that 
she  should  afterwards  have  turned  herself  over.  Although,  how- 
ever, he  admits  the  possibility,  he  is  of  opinion,  that  the  fatal 
injury  must  have  been  caused  by  another  hand,  and  the  evi- 
dence, I  think,  indisputably  proves,  that  none  but  the  prisoner 
could  have  inflicted  it.  It  is  almost  self-evident  from  the 
prisoner's  own  conduct,  and  the  different  answers  he  has  given, 
when  questioned  upon  the  subject. 

The  provocation  is  not  apparent,  but  there  is  no  reason  for 
believing  the  prisoner  not  to  have  been  of  sane  mind  when  he 
committed  the  act,  beyond  a  moodiness  of  disposition  or  temper, 
to  which  he  appears  to  have  been  subject  previous  to  its  com- 
mission, and  subsequently  on  his  trial. 

As,  therefore,  there  is  no  evidence  to  show,  that  he  had  not 
the  power  to  resist  the  homicidal  impulse,  and  as  he  gave  way 
to  it  from  ungovemed  passion,  I  see  no  extenuating  circum- 
stances in  the  case,  and  concur  in  the  conviction  and  the  capi- 
tal sentence. 


1858. 


May  26. 

Case  of 
Sheikh 
CauND. 


Present  : 

SCONCE,  Esq.,  Jikfytf,  AND  D.  I.  MONEY,  Esq., 
Officiating  Judge. 


GOVERNMENT 

vernis 

NEE  POH. 

Cbime  Charged. — Murder  of  Leetaw. 

Committing  Officer. — Lieut.  J.  C.  Haughten,  Officiating  De- 
puty Commissioner  of  Tenasserim  and  Martaban  Provinces. 

Tried  before  Capt.  H.  Hopkinson,  Officiating  Commissioner 
of  Tenasserim  and  Martaban  Provinces  on  the  29th  April, 
1858. 

EevnarJes  hythe  Officiating  Commissioner, — The  parties  in 
the  case  are  K^arens  and  live  in  a  remote  tract  of  the  Tavoy 
district  called  Metu.  They  are  of  a  people  far  more  rude  and 
barbarous  than  the  Burmese.  A  people  very  shy  and  very 
timid,  disliking  nothing  so  much,  as  intercourse  with  foreigners 
or  to  be  called  away  from  their  villages  and  generally  prompted 
by  this  feeling  of  dislike  to  conceal  all  crime  that  occurs  among 
them,  while  they  find  a  further  motive  for  concealment,  in  the 

VOL.  Tin.  2  c 


Tenasserioi. 
1858. 

May  29. 

Case  of 
Neb  Poh. 

Prisoner  con* 
victed  of  wil- 
ful murder,  is 
under  the  cir- 
cumstances of 
the  case  sen- 
tenced to  be 
imprisoned  in 
transportation 
for  life. 


Casebf 
l^EB  PoH. 
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1858.         dangfer  a  member  of  their  tribe  runs  IVom  denouncing  an  offend- 
ZZ     IT       er  \vhose  puniBbment  his  relations  would   consider  themseWes 
^^  bound  to   avenge  on  his  accuser  and  those   who  assisted  the 

latter. 

I  regret  that  I  was  unable  to  procure  the  attendance  of  the 
witness  Nga  Moo  examined  before  the  Magistrate,  who  had  gone 
into  the  jungle,  no  one  knew  where ;  he  is  a  Karen  who  has 
been  converted  to  Christianity,  and  it  was  through  his  revela- 
tions that  the  mUrder  of  Leetaw  came  to  the  knowledge  of  the 
authorities,  else  doubtless  it  would  have  been  concealed  for  the 
l-easons  I  have  given. 

Mr.  Cross,  an  American  Missionary,  who  has  resided  for 
many  years  among  the  Karens,  speaks  their  language,  and 
lias  destervedly  won  their  entire  coniidence,  interpreted  in  the 
trial  before  the  Magistrate,  but  he  was  unfortunately  absent 
from  Tavoy  at  the  time  of  the  Sessions  trial,  and  I  had  to  con- 
tent myself  with  a  Burman,  who  probably  was  not  so  well 
qualified  as  an  interpreter  and  who,  I  could  see,  failed  to  inspire 
the  witnesses  with  that  confidence  which  enabled  them  to  tell 
their  story  so  freely  and  unreservedly,  as  they  did  to  Mr.  Cross, 
I  had  great  difficulty  in  eliciting  their  evidence. 

These  explanations,  I  trust,  will  be  carefully  considered  by 
the  Coiurt,  they  are  absolutely  essential  to  the  right  under- 
standing of  the  case  of  which  I  Will  now  proceed  to  give  an 
account. 

Some  time  about  the  beginning  of  last  rains   (the  witnesses 
i^  have  no  idea  of  precise  divisions 

Wit.  No.  4^^M^bhoy^^w.  ^f  ^j^^j  ^^^  prisoner    Nee  Poh 

"       ;;  elNusaKayiT'  who  had  been  recently  discharg- 

ed  from  jail,  was  m  the  house  of 
his  brother  the  deceasefd  Leetaw,  there  had  been  a  libation  te 
the  Nats  there  that  morning  at  which  the  prisoner  had  assist- 
ed. The  prisoner  began  harping  upon  the  neglect  shown  him 
by  the  deceased  while  he  was  in  jail,  and,  irritated  by  this 
imagined  wrong  or  by  the  reply  of  the  deceased  to  his  allusions 
to  it,  he  took  down  a  cros8-bo\V  from  the  roof  of  the  house  and 
wrenching  the  bow  from  the  heavy  stock,  struck  the  deceased 
several  times  over  the  head  with  the  latter.  The  deceased  died 
immediately,  his  daughters  Who  interposed  to  shield  their 
father  from  the  prisoner's  attack  were  also  assaulted  by  him. 
The  prisoner  slept  in  the  deceased's  house  the  night  follovnng 
the  murder  and  next  day  had  the  body  burnt.  The  prisoner 
also  burnt  the  bow  steck  with  which  he  killed  his  brother.  The 
"No.  7,  witness  for  prosecution  headman  of  the  village  the  wit- 
!Nga  Phjan.  ness  Nga  Phyan,  who  had  been 

called  by  one  of  the  deceased's  daughters  to  come  to  h^rfiither^'s 
assistance,  on  entering  the  house  found  him  lying  on  the  point 
of  death,  blood  was  fiowing  from  several  wounds  on  his  head 
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and  the  tkull  was  fractured  to  sueh  an  extent,  that  part  of  the  1858. 

bruin  could  be  seen.     The  prisoner  said  to  the  witness,  "  Don't  — Ti 

youjoome,  you  have  nothing  to  do  with  this   business."     The  ^^^  ^^' 

apprehension  of  the  prisoner  was  only  effected  about  a  month  ^g?**®  ^^ 

and  a  half  afterwards  ;  it  had  been  delayed  through  fear  of  him,  ^"  ^^^' 

jind  was  then  managed  by  stratagem  ;  while  this  witness  was  in 

the  house,  the  witness  Nga  Mai  a  son-in-law  of  the  deceased 

-ar-i.  V    o  V     tr  •  camo  lu  ffom  fishing,  the  de- 

Wit.  No.  3,  «£»  Mai.  ,  'i.       J     J     i.1 

*    •*  ceased   was    quite    dead    then, 

with  two  wounds,  one  on  each  temple,  and  one  at  the  back  of  the 
head,  and  blood  flowing  from  them.  The  prisoner  was  sitting  by 
the  side  of  the  deceased  when  Nga  Mai  returned  to  the  house 
and  he  told  ^ga  Mai  afterwards  that  he  had  only  killed  the  de- 
ceased in  fun. 

Defence, — The  prisoner  says  that  he  and  deceased  had  been 
drinking,  and  that  the  deceased  fell  off  from  the  verandah  of  his 
house  on  to  the  ground  and  was  killed  by  the  fall.  The  Thoo- 
gyee  and  the  villagers  regarding  the  prisons  as  a  bad  man 
whom  it  would  be  desirable  to  get  rid  of,  thought  the  opportu- 
nity a  good  one  to  accuse  the  prisoner  of  having  killed  the 
deceased  and  have  trumped  up  this  story. 

Verdict  of  the  Jwry, — The  Jury,  after  a  few  minutes  consul- 
tation, returned  a  verdict  of  "  not  guilty'^  acting  as  they  gave 
me  to  understand,  under  some  notion  that  the  law  of  evidence 
would  not  support. a  conviction  founded  principally  on  the  tes- 
tiniony  of  the  near  relations  of  the  deceased,  but  more  probably 
influenced  by  a  belief  commonly  entertained  by  Burmese  that 
to  save  life,  even  the  life  of  the  greatest  criminal,  is  always 
jneritorious. 

Opinion  of  Judge. — I  have  no  doubt  myself,  however,  of  the 
guilt  of  the  prisoner  and  that  he  committed  the  crime  with 
which  he  is  charged,  and,  thinking  so,  I  beg  to  propose  that  the 
capital  sentence  I  have  pronounced  against  him  be  confirmed 
and  carried  into  effect.  The  account  given  by  the  pi-isoner  of 
the  manner  in  which  deceased  came  by  his  death  is  in  itself  any 
thing  bu^  probable,  and  if  he  had  so  died,  th^t  his  family,  his 
neighbours,  the  headman,  all  the  village  in  fact,  as  the  prisoner 
sajs,  should  have  conspired  to  implicate  an  innocent  man  in  his 
death  is  contrary  to  all  experience  of  the  Karens,  I  hold  the 
prisoner  to  have  committed,  without  any  extenuating  circum- 
stances, a  most  cruel  and  barbarous  murder. 

JSemarke  hy  the  Nizamut  Adawlut, — (Present :  Messrs.  A. 
Sconce  and  D.  I.  Money.)  We  concur  with  the  Commissioner 
that  it  is  proved  in  this  case  that  the  prisoner  Nee  Poh  I'elled 
his  brother,  the  deceased  Leetaw,  with  the  stock  of  a  cross-bo\y 
and  so  murdered  him. 

The  murder  appears  to  us  to  have  been  perpetrated  in  the 
excitement  of  a  drunken  brawl. 

2  0  2 
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1858.  The  proceedings  in  both  the  Lower  Courts  are  carefully  re- 

*~ — ~T       corded  and  reported.     It  is  stated,  however,  by  the  Commis- 

^^     '      sioner  that  he  was  aided  by  a  less  efficient  interpreter  of  the 

Case  of  Karen  language  than  the  Missionary  whose  services  the  com- 
j*EB  roH.  juj^ting  officer  had  the  benefit  of;  and  for  the  elucidation  of 
the  circumstances  attending  the  murder,  it  is  necessary  to  con- 
sider the  depositions  recorded  by  the  Commissioner  as  illustrated 
and  to  some  extent  modified,  by  those  delivered  before  the 
Deputy  Commissioner. 

In  either  Court  no  distinct  or  known  motive  is  assigned  for 
the  murder.  In  March  1856,  the  prisoner  had  been  convicted 
of  theft  with  violence  and  was  sentenced  to  one  year's  imprison- 
ment.  About  two  months  after  his  release  on  a  day,  not  exactly 
known,  this  murder  occurred.  It  is  said  that  the  prisoner  this 
day  had  expressed  some  dissatisfaction  because  the  deceased 
had  neglected  his  wife  or  perhaps  himself,  during  the  time  he 
was  in  jail.  But  the  widow  of  the  deceased  Mee  Bhoy  who  is 
one  of  the  principal  witnesses,  spoke  very  doubtingly  on  this 
point  and  in  her  deposition  before  the  Magistrate,  which  in 
other  respects  is  full  and  indicates  no  leaning  towards  the 
prisoner,  she  said  she  never  heard  any  conversation  between  her 
husband  and  prisoner  on  the  subject.  We  think,  therefore, 
that  it  is  not  proved  that  any  malice  on  the  part  of  the  prisoner 
can  be  ascribed  to  the  matter  now  referred  to,  and  it  seems  to 
us  improbable  that  if  any  ill-will  existed,  it  should  not  have 
broken  out  till  two  months  after  the  prisoner  had  been  released 
from  jail. 

On  the  forenoon  of  the  fatal  occurrence,  at  the  house  of  the 
deceased,  was  held  an  entertainment  described  by  the  Commis- 
sioner as  a  "  libation  to  the  Nats,"  the  object  being,  as  stated 
to  the  Deputy  Commissioner  by  Nga  Mai,  son-in-law  of  the 
deceased,  to  invoke  their  blessing  and  assistance.  The  party 
consisted  of  the  prisoner,  the  deceased,  Nga  Mai  and  two  others. 
They  ate  and  consumed  nearly  two  bottles  of  not  strong  spirit. 
Of  such  spirit,  it  was  said  by  one  witness,  that  a  man  conld 
take  two  bottles ;  while  one  of  the  daughters  of  the  deceased, 
with  a  simplicity  and  peculiarity  of  manners  to  wliich  we  are 
not  accustomed,  said  she  herself  could  drink  one  bottle.  Al- 
most all  the  witnesses  agree  that  the  prisoner  was  not  intoxi- 
cated ;  one  Nieprew  says  he  was  not  very  drunk,  only  a  little. 
But  it  seems  to  us  that  the  condition  of  the  prisoner  is  more 
exactly  indicated  by  the  events  that  passed  previous  to  the  mur- 
der than  by  the  idea  communicable  to  us  by  the  statements  of 
the  witnesses  as  to  the  effi3cts  of  the  previous  revelry.  Before 
the  Deputy  Commissioner  Mee  Bhoy,  wife  of  deceased,  said 
that  while  her  husband  was  sitting  at  the  east  end  of  the 
verandah  and  was  about  to  rise  after  eating,  the  prisoner  shov- 
ed him  and  he  fell  down  off  the  verandah,  which  was  high  as  a 
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man's  forehead  from  the  ground.     The   deceased  was  not  hurt        18S8. 
by  this  fall.     No  explanation  is  given  of  the  character  of  this      T.     ~" 
act  of  violence,  but  it  seems  to  have  been  done  in  a  wild  frolic.         *^ 
Again  about  the  same  time,  as  appears  from  the  depositions   of    -J^^ 
Mee  Bhoy  and  her  daughters,  Natchaboo  and  Nasa  Kaya,  before       '*    *""* 
the  Deputy  Commissioner,  the   prisoner  going  out  with  a  bot- 
tle in  his  hand,  stumbled  at  the  doorway,  fell  and  cut  his  hand 
with  the  broken  bottle.     He   came  back  to   the  girls  to   have 
the  blood  staunched.    Natchaboo  said,  *'  I  took  a  piece  of  cloth 
and  tied  up  his  hand :  at  the  same  time  he  had  the  stick  of  the 
bow  on  which  he  sat,  with  him,*'  while  her  sister  stated,  "  After 
prisoner  had  stopped  the   blood,  he  made  an   angry   noise  and 
took  down  the  cross-bow."     So  according  to  Mee  Bhoy,  prison- 
er hurt  his  hand  by  the  fall  shortly  before  lie  attacked  her 
Imsband.     Thus  it  appears  to  us  that  with  whatever  momen- 
tary feeling  the  attack  may  have  been  influenced,  it  did  not 
arise  from  a  sense  of  premeditated  injury.     Not  long  before 
prisoner  cast  his  brother  out  of  the  verandah ;  next  goinp:  out, 
we  know  not  where,  "  in  holding  a  bottle  with  spirit  in  it,"  he 
fell  and  cut  his  hand :  then  after  he  returned  and  got  his  niece 
to  tie  up  his  wound,  he  is  described  (apparently)  as  immediate- 
ly attacking  her  father. 

Prisoner's  statement,  unsupported  by  evidence,  is  that  the 
deceased  died  of  a  fall  from  the  verandah. 

Upon  the  whole  it  seems  to  us  that  the  evidence  in  this  case 
does  not  disclose  facts  of  that  high  degree  of  aggravation  which 
calls  for  the  extremest  penalty  of  the  law  ;  and  that  the  proper 
sentence  to  be  imposed  on  the  prisoner  is  imprisonment  in 
transportation  beyond  sea  for  life. 


Pbesekt  : 
D.  I.  MONEY,  Esq.,  Officiating  Judge. 

GOVERNMENT 
versus 
SOOKOOR  MAHOMED.  ^^^**^- 

Cbime  CHABasD. — Culpable  homicide  of  Musst.  Tera  Beebee        1858. 
who  was  at  an  age  unfit  for  sexual  intercourse  and  was  wounded  — "T* 
from  the  eflfects  of  violence  used  in  a  forcible   violation   of  her         *^     ' 
person  by  her  husband.  Case  of 

Crime  EsxiLBLisHBD. — Culpable  homicide.  M?^^^* 

Committing  Officer. — Mr.  J.  C.  Dodgson,  Officiating  Magis-  ^*"^* 

trate  of  Sylhet.  The  appeal 

Tried  before  Mr.  M.  Shawe,  Sessions  Judge  of  Sylhet,  on  the  of  the  prison- 
2nd  March,  1868.  «'  w"  rejected 
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^1S58.  Bemarhs    hff    the   Sections  Judffe, — The  prisoner  Sookoor 

*"T7     TT       Mahomed  had  forcible  coDnection  with   his  wife  Muwt.  Ter» 

*^     •      Beebee,  aged  about  twelve  years,  who  liad  barely  attained  the 

^ae  of      age  of  puberty  and   caused  death   thereby.     The  prisoner  con- 

M^oHXD    ^®^®^  before  the  police  and  the  Magistrate,  pleading  noi  guiltg 

before  me,  but  making  no  defence.     The   only   similar  case,  I 

the  Court  con-  ^0^^^  ^^^  ^   guide  me  as  to   the   extent  of  punishment,  wu 

sideling     the  that  of  Jebun  Kybert,  convicted  and  sentenced   by  the  then 

charge    fully  Sessions  Judge  of  Sylhet  on   the  23rd   of  January,  1850,  aud 

Bubstantiated  whose  decision  I  have  taken  as  a  precedent. 

t^noe^lwi^^ed     ,^^*^^  pa9Md  by  the  lower   Oourt.~To    be  imprisoned 

by   the    Ses-  ^i^^^ut  irons  for    (2)  two  years   from  this  date  and  to  pa/  a 

sions     Judge  ^^^  of  Bs.  25,  on  or  before  the    1 5th  instant,  or  in  default  of 

lenient.  With  payment  to  labor   until  the   fine  be  paid,  or  the  term  of  bis 

reference     to  sentence  expire. 

W^n^'^^^f  ^^»^^  ^^^  Niaamut  ^ifewjfc/.— (Present :  Mr.  D.I. 
t)w  crime  the  Money.)  This  case  is  similar  to  the  case  tried  by  this  Court  on 
Court  was  of  the  20th  January  1858,  and  reported  in  the  Nisamut  Adawlut 
opinion,  that  Reports  for  that  month  page  5,  though  not  attended  perhaps 
some   restric-  ^,^ith  so  much  ruffian  violence.    There  the  wife  too  was  of  more 

gislative    en-      -^^  ^  similar  case  of  Bawool  Saha  tried  by  this  Oourt  on  the 

actment  upon  ^h  October,  1843,  (see  Nizamut  Adawlut  Reports)  the  opinion 

the  parent,  to  of  the   Mahomedan  law  officer  was  called  for  before  sentence 

preventhis  de-  ^^8  passed.     He  declared  that  the  offence  was  punishable  under 

hi^ohi?d  to^'  '^®  Mahomedan  law,  provided  the  husband  haa  not  previou.«ily 

huaband'souB.  ^^  actual  connexion  with  his  wife,  and  the  Court  senteooed 

tody  and  the  the  prisoner  to  fourteen  years'  imprisonment  with  hard  labor. 

rites  of   mar-      Dr.  Chevers,  in  his  able  work  upon  medical  jurisprudence,  Im 

riage,    before  a  note  upon  this  case,  see  page  482,  where  he  states  that  "  from 

S^  "  ^  this  and  many  other  facts,  it  is  evident  that  the  ancient  law- 
there  consum*  .  cLi.'  i.  •  •  T  r  i.1  1  •  r 
matiou.           givers  of  this  country,  m  providmg  for  the  early    marriage  of 

females,  were  careful  to  protect  them  against  too  early  cohabita- 
tion. The  practice  of  sending  immature  children  to  their  hus- 
band's liouses,  which  at  present  obtains,  is  evidently  as  much 
an  infraction  of  the  law  of  the  land,  as  it  is  a  violation  of  the 
law  of  nature." 

It  is  impossible  to  doubt  but  that  such  cases  must  often 
occur,  although  the  marital  right  may  throw  a  shield  over 
them,  and  prevent  diedosure  or  discovery. 

It  is  one  of  the  eonaequenees  of  the  pernicious  system  of 
early  marriages,  which  when  followed  by  early  cohabitation 
is,  as  Dr.  Chevers  justly  remarks,  opposed  as  mueh  to  the  law 
of  the  land  as  to  the  law  of  nature. 

Whatever  may  be  the  popular  c^inion  on  this  Bubject,  the 
unnatural  practice  has  not  the  sanction  of  law,  and  some  re- 
striction nught  be  imposed  by  legislative  enactment  upon  the 
parent  to  prevent   his  surrendering   his  child  at  too  <^y  an 
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Bge  to,  whikt  can  onlj  be  called,  the  prostitution  of  marriage.        1868. 
I  do  not  see  by  what  right  a  girl  of  tender  years  is  to  be  deli-  ""TJ     ZZ — 
vered  orer  to  a  husband's  custody  and  the  rites  of  marriage,  ^     * 

before  she  is  fit  for  their  consummation.  In  the  present  case  al-  JP**®  ^ 
though  the  deceaned  is  said  by  the  witnesses  to  have  been  ^^J^^. 
eleven  or  twelve  years  old,  and  had  nearly  attained  the  age  of 
puberty,  there  is  not  only  the  cruel  violence  of  the  act,  from 
which  death  ensued,  but  the  medical  evidence  shows  that  the 
unfortunate  victim  was  for  some  time  previously  subjected  to 
unnatural  practices. 

Tbe  prisoner  in  his  appeal  pleads,  that  there  was  no  disagree- 
ment between  himself  and  his  wife,  that  he  had  no  intention  to 
take  her  life,  that  she  died  by  the  will  of  God,  and  that  the 
Law  Officer  ought,  under  the  provisions  of  Regulation  IX.  of 
1793  and  Regulation  IV.  of  1797,  to  have  been  made  mi 
assessor. 

I  see  no  grounds  for  interference  with  the  lenient  sentence 
passed  upon  the  prisoner  and  reject  the  appeal. 

Pbssekt: 
D.  I.  MONET,  Esq.,  Officiating  Judge. 

GOVERNMENT  i.ND  SHEBBCHUNDER  DEY 

venua 
TAREENEECHURN  SEIN.  Da(x». 

Crhte  CnAiieED. — Obtaining  money  under  false  pretences. 

Committing  OflScer. — Mr.  R.  B,  Chapman,  Joint-Magistrate 

of  Fureedpore.  May  81 . 

Tried  before  Mr.  R.  Abercrombie,  Sessions  Judge  of  Dacca,       p       ^ 
on  the  8l8t  March,  1868,  Ta^mnm. 

Remarht  by  the  Sessions  Judge. — The  circamstanoes  connect-  chusn  Seut. 
ed  with  l^is  case  are  as  follows. 

Ranee  Giuiga  being  a  widow  and  childless,  was  desirous  of  ^*  Court 
4idopting  a  son,  Tareeneechum  Sein,  prisoner  No.  1,  was  intro-  fj^  ^  •  '**** 
duced  to  her,  as  a  person  who  could  provide  her  with  the  ol^eot  a88umedtS*e 
of  her  desire.  He  offered  her  his  nephew,  a  child  of  two  and  oharaoter  in 
half  years  old,  whose  mother  was  willing  to  part  with  him.  giving  himself 
Arrangements  were  made  between  the  parties,  the  Ranee  agree-  o^*  *o  ^  the 
ing  to  pay  the  sum  of  1500  Rupees  for  the  child.  The  bargain  Xpted  chU^ 
bein^  concluded,  the  money  was  paid  to  prisoner  No.  1,  and  the  und  made  a 
boy  made  over.  About  a  year  afterwards  it  was  discovered  that  false  represent 
the  child  was  not  the  nephew  of  the  prisoner,  but  the  son  of  one  tation  regard- 
Rajnarain  Sing,  a  soodra,  who  came  forward  and  claimed  him.  "*8  ^™»^*b 
The  boy  being  of  inferior  caste  to  the  Ranee,  who  is  a  bogd,  she  [*  ^d*  caste" 
considered  herself  to  have  been  deceived  by  the  prisoner,  it  which  imposed 
being  neither  customary  nor  lawful   to  adopt  a  child  of  inferior  upon  the  wi- 
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1868.        caste.    That  prisoner  No.  1,  introduced  the  child  as  his  nephew 

72     g-       and  made   him  over  to  the  Ranee  to  be  adopted  as  her  son, 

^     •      receiving  a  sum  of  money  in   consideration-  thereof,  is  proved 

Caae  of      beyond  a  doubt.     The  charge   therefore  of  having  obtained 

q^uBN^Smw.  "^^"®J  under  false  pretences  may  be  said  to  be  clearly  brought 

home  to  him. 
dow,  and  in-      ^^  ^^^  defence   he  urges,  that   the  case   has   been  got  up 
duced  her  to  against  him  from  enmity.    He  also  pleads  an  alibi  which  is  not 
give  ready  ere-  established  by  hiQ  witnesses. 

^*  *^t^t^  "^  ^^  *^®  other  two*  prisoners'  guilt  there  is  no  proof,  the  evi- 
^Xpa^Wm  •aolackchunderGhose,Kally.  fence  does  not  show  that  they 
the  money  as  nath  Ghofle.  ^^^  ^^J  P*^^  ^  *"«  transaction, 

theprioeofthe  .  moreover  their  names  were  not 

adoption,  con-  mentioned  by  the  prosecutor  in  his  original  petition  nor  in  his 
the^  ^i^^^  first  deposition  before  the  Magistrate. 

and  sentenrod  ^^®  *^^^y  ^^^  ®*^  ^^^^  ™®  ^P^^  ^^®  ^'^^J  convict  the  prison- 
him  to  three  ^^  Tareeneechurn  Sein  but  acquit  the  other  two.  I  concur  in 
years*    impri-  their  verdict. 

sonment  with     The  crime  of  which  the  prisoner  has  been  found  guilty  hy 
toWe  to^^fine  ^y^^^^ ^^^  *^®  "^^^Y  ^^^  being  one  which  I  am  specifically  em- 
of  100  Rupees!  Powered  to  punish  by  the  Regulations,  the  case  will  be  referred 
*  to  the  Nizamut  Adawlut  agreeably  to  Section  4,  Regulation  VI. 
of  1832.     Taking  all  the  circumstances  into   consideration,  I 
could  recommend  that  a  sentence  of  three  (8)  years'  imprison- 
ment with  labor  commutable  to  a  fine  of  100  Rupees  be  passed 
upon  the  prisoner  Tareeneechurn  Sein. 

Bemarks  hy  the  Nizamut  Adawlut, — (Present :  Mr.  D.  I. 
Money.)  The  particulars  of  the  case  are  correctly  stated  by 
the  Sessions  Judge.  There  is  no  doubt  that  the  prisoner  as- 
sumed a  false  character  in  giving  himself  out  to  be  the  uncle  of 
the  child,  and  made  a  false  representation  regarding  the  boy  both 
as  to  his  family  and  his  caste,  which  imposed  upon  the  widow, 
and  induced  her  to  give  ready  credit  to  his  representation,  and 
to  pay  him  the  money  as  the  price  of  the  adoption.  I  sentence 
the  prisoner,  as  recommended  by  the  Sessions  Judge,  to  three 
years'  imprisonment  with  labor  commutable  to  a  fine  of  100 
Rupees. 


SUMMARY    CASES. 


MAY, 

1858. 
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SUMMARY  CASES. 
May  1868. 


Pbxbekt  : 
D.  I.  MONEY,  Esij.,  Officiating  Judge. 


No.  28  or  1858. 

GOVERNMENT 

vertui 

HATOOR  SIRDAR,— PBTitioKiE. 

Vakibls  of  Petitiokib, 

Mb.  J.  W,  B.  MONEY  and  Baboo  SREENATH  DOSS. 
Vakbei.  op  government,  Baboo  SHXTMBHOO- 

NATH  PUNDIT.  ^^^ 

This  is  an  applioation  for  a  review  of  judgment  in  the  case       ^868. 
of  Hatoor  Sirdar,  who  was  convicted  by  the   Deputy  Oommis- 


sioner  of  Assam  of  an  affray  with  culpable   homicide,  and  sen-      May  12. 
tenoed  to  seven  years'  imprisonment  with  labor  and  irons.     The       cmc  of 
sentence  on  the  appeal  of  the  prisoner  was   confirmed   by  this  Hatoob  Sib- 
Court  on  the  2nd  of  February  last.  dab. 

The  review  is  applied  for  by  the  prisoner's  Counsel  on  the  . 

ground,  that  the  evidence  of  several  material  witnesses  for  the  fop  are?iew^ 
defence,  especially  named  by  the  prisoner,  was  not  taken  in  the     jadgment 
lower  Court,  and   that  if  it   had   been  taken,  it  would  have  gnnted  under 
established  the  plea  of  alibis  which  he  puts  in,  and  have  proved  the     oircom- 
his  innocence,  and  that  consequently  he  had  not  a  fair  trial.        •fc*noes  of  the 

When  the  sentence  passed  by  a  lower  Court  upon  a  prisoner  SSwComtdut 
is  confirmed  in  appeal  by  this  Court,  or  when  this  Court  passes  reotedtomake 
sentence  upon  a  prisoner  in  a  trial  referred  by  a  lower  Court,  further  en- 
SQch  sentence  is  final,  and  there  seems  a  doubt  whether  the  qai;y>  and  c^. 
Nizamut  Adawlut  has  an  inherent  power  to  revise  or  alter  it.  aniinethewit- 
The  law  which  gave  it  that  power,  viz.  Section  4,  Regulation  J!*^  prison- 
XIV.  of  1820,  would  appear  to  have  been  superseded,  and  the  ©r.  The  Court 
Court  can  only  find  one  precedent,  Viz.  the  case  of  Choonee,  held,  in  oon- 
Nizamut  Adawlut  Reports,  27th  August,  1838,  in  which  it  was  currence  with 
ruled  that  a  Judge  of  the  Court  of  Nizamut  Adawlut  was  com-  th«  ponnantot 
petent  to  revise  and  modify  an  order  passed  by  himself,  without  ^^  Sbter  part 
interference  of  another  Judge.  of  Section^^ 

Applications  for  reviews  of  judgment  in  criminal  trials  have    Beffulation 
been  on  several  occasions  heard  by  the  Court  and  rejected.  But  ^CIv.  of  1810 
2  n  2 


20(5        CASES  IN  THE  NIZAMUT  ADAWLUT. 

1858.        inasmuch  as   the  great  object   of  every  trial   is  to  punish  the 
—  guilty  and  acquit  the  innocent,  although   to  alter  its  own 

"^  ""^  '  conviction  and  sentence  in  a  criminal  trial  should  be  beyond 
Case  of  the  competency  of  the  Nizamut  A^awlut,  still  whenever  fresh 
Hatoob  Sib-  matter  may  be  disclosed,  or  good  grounds  shewn  for  further 
enquiry  or  evidence,  as  likely  to  prove  that  the  prisoner  was  not 
which  cftve  S^^^Jy  ^^®  Court  will  not,  for  the  ends  of  justice,  withhold  the 
the  Nizamut  exercise  of  tlie  discretion,  which  they  undoubtedly  possess,  in 
Adawlut  the  directing  such  further  investigation  4)o  be  raade,  aa  may  be 
power  of  re-  necessary,  and,  should  the  result  establish  the  innocence  of  the 
vising  a«y  sen*  p^^ig^Q^r  in  bringing:  the  whole  case  to  the  notice  of  the  Govem- 
tence    it    had  *^       ,       »  »     o..       -a  •    .  .  j 

passed  and  re-  nient,  whose  prerogative  it  is  to  grant  a  pardon, 
mitting  any  Such  oases,  however,  iti  whi6h  the  sentence  of  the  lower  Court 
part  of  the  has  been  confirmed  by  the  Court  in  appeal,  would  be  very  rare 
punishment  |m^  exceptional,  inasmuch  as  the  evidence  upon  the  first  appeal 
adjudged  was  ^  ^jjich  only  of  right  the  prisoner  is  entitled,  is  always  care- 
s^ed  by  Acts  ^^^Y  examined,  and  the  prisoner  may  have,  if  he  desires  it,  the 
XXXI.  of  benefit  of  Counsel.  It  would  be  «  dangerous  precedent,  and 
1841  and XIX.  inconfidstent  with  the  objeot  of  a  high  api)eHate  Court,  and  the 
of  1848,  those  reqcnrements  of  justice,  to  allow  further  proceedings,  which  to 
^  feJence  only  ^^^  extent  constitute  a  retrial,  except  upon  the  most  urgent 
to  thereyision  grounds.  Does  the  present  case  afford  such  grounds  ? 
of  sentences  of  There  was  the  dear  and  distinct  evidence  of  4iffelve  SjfeAoit- 
ik  lower  by  A'ne88e$,  Mrbo  all  state  on  oath  that  they  saw  the  prisaner  strike 
higher  Court,  the  deceased.  One  of  them,  Jttmeerodin,  witness -No.  2,  after 
seeing  him  strike  the  deceased,  was  himself  wounded  by  one 
Nbro  Fyke. 

The  prisoner's  defence  was,  that  instead  of  hid  eominvitting  afi 
affray  with  the  dependants  of  the  Baharbund  zetmhidar  en  the 
\bth  Magh,  and  assaulting  and  wounding  Xanoo,  the  dependants 
of  the  zemindar  of  Jamerah  seised  three  men  <in  the  service  of 
the  Baharbund  ^mindar  ^n  the  Uth  Mafh,  and  H^ttt  Of  these 
three,  Natha,  Atha  and  Kahil,  the  last  nitmed  <wa8  beaten  hy 
them  and  di^d  of  tlie  injuries  lie  received. 

This  is  a  defencfe  bo  diametrically  opposed  to  the  facts 
sworn  to  by  the  twelVfe  eye-witnetees,  that  it  is  scarcely  possible 
to  conceive,  how  any  difficulty  cOuld  have  existed  in  proving 
either  U  or  the  evidence  for  the  prosecution  to  be  totally  ialse. 
The  Deputy  Commissioner  in  his  pi^ceedings  gives  the  fol- 
lowing as  part  of  ifhe  prisoner's  defends,  **  This  crime  (afl&ay 
with  the  murder  of  Kanoo  and  wounding  of  >  Jameerodin  and 
Janoo)  was  not  committed  on  the  15th  Magh,  belt  on  the 
previous  date,  the  14th  Mttgh.  The  people  of  ^he  zemindaiy 
of  Jamerah  seized  three  persons  belonging  to  the  Baharbumd 
zemindaiy.  Their  names  were  Natha,  Atha  and  Kabil.  The 
latter  of  the  three  they  murdered,  and  have  falsely  brought 
ibis  case  against  me  changing  the  name  of  the  d^eeased  to 
Kano6." 
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The  OotiTt  eaiiBot  find  from  "wiiat  part  of  ihe  prisoner*!        1S68« 
Answer  ttiis  extract  is  taken.    It  may  be  on  the  record,  Swr  ^~ — 
three  of  the  witnesses  named  by  the  prisoner  and  examined  on         *^ 
his  behalf,  viz.  KalMl  No.  1,  Batooi  No.  8,  and  BoUe  No.  4,       OnMof 
confirm  the  statement.  Hatoob  B»- 

The  eoimter-^fhai^  certainly  appears  in  the  petition  prefer^        ^^*' 
red  by  the  prisoner,  when  he  first  presented   himself  in  the 
Magistrate's  Conrt,  after,  for  a  long  period,  evading  arrest. 

Another  part  of  the  prisoner's  dnefenoe  was,  that  Jforo  Fyk9 
who  was  charged  also  with  committing  the  affray  and  wound* 
ing  Jameerodin,  had  died  in  the  previoas  month  on  the  lOth 
Poos.     This  too  some  of  his  witnesses  assert. 

Out  of  thirteen  witnesses,  named  by  the  prisoner  in  his  de« 
icfnce,  seven  were  examined  by  the  Magistrate. 

The  prisoner  had  stated,  that  on  the  lbt\  Magli  he  was  at 
the  Nagasonee  thannah  in  company  with  Annndo  Mohan 
Darogah  and  others  of  the  poMce,  who  were  instituting  enqni- 
liee  into  the  -occurrence  of  the  \4ith  Magh, 

The  Juiy,  in  consequence  of  tdie  alifn  pleaded  by  the  prisoner 
being  established  by  the  seven  witnesses  examined,  found  him 
mat  ^sff  %. 

The  Magistrate  gave  the  following  opinion.  ^  I  would  con<* 
vicft  "him,  as  I  consider  the  evidence  brought  forward  in  support 
of  the  al/Qn  entirely  fails  to  dishonour  the  strong  and  conclu- 
sive testimony  adduced  as  to  his  having  been  present  at  the 
affiray,  and  that  it  was  by  his  hand  the  deceased  received  the 
blow  on  the  head,  which  there  is  every  reason  to  suppose  prov« 
ed  fatal." 

The  Deputy  Commissioner  convicted  the  prisoner  of  the 
ehat^e  brought  against  him,  upon  the  following  grounds. 

"  The  evidence  adduced  for  the  prosecution  in  this  case  does 
not,  in  my  mind,  admit  of  any  doubt  of  the  prisoner's  guilt. 
The  evidence  brought  forward  by  the  prisoner  in  his  defence  to 
prove  that  Noro  ^^Tce  died  of  cholera  in  Poos  is  proved  to  be 
false,  for  Noro  has  now  been  apprehended  and  will  receive  sen- 
tence for  the  crime  in  a  separate  triid.  The  plea  ofa/i^'and 
spite  is  unworthy  of  any  credence." 

The  Court  in  weighing  the  whole  evidence  in  appeal  took  the 
same  view  as  the  Deputy  Commissioner,  and  confirmed  the 
sentence  he  had  passed  upon  the  prisoner. 

Since  then  the  trial  of  Noro  Pyke  has  taken  place,  and 
the  following  judgment  was  passed  by  the  Court  upon  hb 
appeal. 

'^  The  appeal  of  the  prisoner  has  been  conducted  by  his 
pleader,  fiaboo  'Sreenath  Doss.  He  has  taken  up  two  grounds 
of  objection  to  the  trial  and  sentence  of  the  lower  Court. 
First,  that  the  Deputy  Commissioner  depended  on  evidence 
reeorded  on  a  former  trial,  on  which  another  prisoner  had  been 


DAS. 
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1858.       convicted  and  that  only  four  of  the  witnesses  who  had  deposed 

"Ti —         on  that  trial  were  examined  as  to  the  identification  of  the 

^^     '      prisoner  before  the  Court  and  secondly,  that  witnesses  named  by 

Case  of      the  prisoner  were  not  examined  in  his  defence. 

^^^^X  *'  ^*  ^*®  ^^^  ^^S^^  ^y  *^®  prisoner's  pleader,  that,  on  both 

these  grounds,  the  prisoner  has  not  had  a  fair  trial,  and  that  the 

proceedings  of  the  lower  Court  should  be  quashed,  and  he  cites 

as  a  precedent  the  decision   of  this  Court  of  the  9th  December, 

1835,  in  the  case  of  Dhora  and  others,  Select  Reports,  Volume  Y. 

page  17. 

"  On  examining  the  evidence  for  the  prosecution,  it  appears 
to  the  Court  to  be  clearly  open  to  the  objection  urged.  The 
mere  fact  of  identification  is  not  sufficient.  The  Court  concur 
in  the  opinion  expressed  by  the  Nizamut  Adawlut  in  the  case 
above  cited,  and  think  that  the  evidence  to  the  facts  of  the 
case  should  have  been  taken  de  novo  in  the  presence  of  the 
prisoner,  and  that  it  is  not  sufficient  to  proceed  upon  the  re- 
cord of  the  former  trial,  being  satisfied  simply  with  the  identi- 
fication of  the  prisoner'  by  some  of  the  witnesses,  who  had  been 
previously  examined. 

'*  If  the  Deputy  Commissioner  did  not  think  it  necessary  to 
take  the  evidence  de  novo  of  all  the  witnesses  who  had  been 
previously  examined,  as  to  the  facts  of  the  case,  the  witnesses 
who  were  called  should  have  been  questioned  regarding  the 
evidence  they  had  formerly  given.  It  should  have  been  read 
to  them  in  the  presence  of  the  prisoner,  who  should  have  bad 
an  opportunity  of  cross-examining  them  upon  it. 

*'  The  witnesses  named  by  the  prisoner,  in  his  defence  should 
also  have  been  summoned  and  examined.  The  omission  to  take 
their  evidence  made  it  almost  an  ex  parte  case  for  the  prose- 
cution. 

"  In  the  former  trial  moreover,  it  was  stated  by  some  of  the 
witnesses  for  the  defence,  that  Noro  Pyke  was  dead.  Were 
there  two  individuals  of  the  same  name  P  This  point  also  should 
have  been  cleared  up. 

''  Under  these  circumstances  the  proceedings  of  the  lower 
Court  are  quashed,and  they  will  be  directed  to  proceed  to  the  trial 
of  the  prisoners  de  novo,  taking  such  evidence  for  the  prosecu- 
tion and  for  the  defence  as  they  may,  with  reference  to  the 
above  remarks,  consider  necessary,  and  the  ends  of  justice  maj 
require." 

Now,  as  it  was  necessary,  upon  the  grounds  stated  by  the 
Court,  to  remand  the  case  of  Noro  Pyke  to  the  lower  Court  for 
retrial,  and  as  it  has  been  strongly  urged  by  the  prisoner's 
counsel,  that  the  evidence  of  Anundomohun  Darogah  and  others 
of  the  police,  named  by  him,  would  put  beyond  a  doubt  one  way 
or  the  other,  the  pleas  set  up  by  the  prisoner,  and  as  the  Court 
observe,  that  he  continually   petitioned  that  their  evidence 
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might  be  taken,  and  as  in  his  appeal  he  stated,  though  not  by        1S68. 
name  and  so   expressly  as  is  now  urged,  that   "  the  material  "TT — 
witnesses  had  not  been  examined"  there  does  not  appear  to  be,         *^ 
under  the  circumstances,  any  objection  to  direct  the  lower       C"«  o^ 
Court  to  make  further  enquiry  and  examine  the  witnesses  nam-  H^^oob  Sib- 
ed  by  the  prisoner.     There  must   have  been   a  fearful  mass  of 
perjury  on  the  one  side  or  the   other,  and  it  will  promote  the 
ends  of  justice  if  the  guilty  are  brought  to   condign   punish- 
ment. 

The  Deputy  Commissioner  will  therefore  adopt  the  course 
suggested,  and  report  the  result  with  such  remarks  as  he  may 
wish  to  offer. 

Whether  the  ruling  of  the  Court  in  the  case  of  Choonee 
of  the  27th  August,  1838,  is  a  correct  ruling  or  not,  whe- 
ther the  power  vested  in  the  Nizamut  Adawlut  by  the  latter 
part  of  Section  4(,  Begulation  XIV.  of  1810,  of  revising  a  sen- 
tence passed  by  that  Court  and  remitting  any  part  of  the  pun- 
ishment adjudged,  has  been  taken  away  by  Acts  XXXI.  of  1841, 
and  XIX.  of  184)8,  those  Acts  having  reference  only,  it  would 
seem,  to  the  revision  of  the  sentences  of  a  lower  by  a  higher 
Court,  and  whether  therefore  upon  the  receipt  of  the  Deputy 
Commissioner's  report  after  taking  further  evidence,  it  will  be 
within  my  competency,  should  justice  require  it,  to  modify  or 
alter  the  sentence  which  was  confirmed  in  appeal,  or  whether, 
the  case  must  be  submitted  to  Government,  is  an  important 
question  with  reference  to  the  powers  of  the  Court  under  the 
authority  of  the  law,  which  wUl  be  submitted  to  the  other 
Judges,  with  a  request,  that  it  may  be  fully  argued  and  deter- 
mined before  the  whole  Court. 

D.  I.  MoiffET, 

27th  April,  1858. 

Noie  hf  Mr.  J).  L  Money. — On  looking  more  closely  at 
the  provisions  of  Sections  4,  Begulation  XIY.  of  1810,  it 
appeared  to  me,  that  there  was  an  error  in  the  marginal 
note  annexed  to  it  in  Clarke's  printed  Regulations  3  Vo- 
lumes, which  declared  the  Section  to  be  superseded  by  Acts 
XXXI.  of  1841  and  XIX.  of  1848,  and  in  submitting  the 
case  to  the  permanent  Judges,  with  the  view  of  its  being 
brought  for  argument  and  decision  before  the  Court  at  large, 
the  question  was  submitted,  whether  the  power,  vested  in 
the  Kizamot  Adawlut  by  the  latter  part  of  Section  4,  Begu- 
lation XIV.  of  1810,  of  revising  a  sentence  passed  by  the 
Court  and  remitting  any  part  of  the  punishment  adjudged, 
had  been  taken  away  by  Acts  XXXI.  of  1841  and  XIX.  of 
1848,  inasmuch  as  those  acts  appeared  to  have  reference  only 
to  the  revision  of  sentences  of  a  tower  by  a  higher  Court. 

The  permanent  Judges  upon  this  reference  were  unanimously 
of  opinion  that  the  latter  part  of  Section  4,  Begulation  XIV.  of 
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May  Id. 

Gase  of 

Hatoos  8ib- 

DAJEL 


1810  was  not  supere^ed  by  Aoii  XXXI.  of  1841  and  XIX.  of 
18^.     I  fully  concur  with  them  in  this  oonolusioo,  and  ag  the 

Bagiater  has   brought  to  mj 


1  Oasa  of  Gopeenath  Burrooahi 
30th  September,  1848. 

2  do.  of  Soobul  Cheereema  and 
others,  27th  July  1844., 

8  do.   Shewpershaud  Tennory 
9th  May,  1846. 


notiee  other  oases,  as  per  mar- 
gin, in  which  the  Court  has 
exercised  the  power  y^sted  in 
them  by  Section  4,  Begulation 
XIV.  of  181.0, 1  think  there  can 
be  no  doubt  that  the  Nizamut 
Adawlut  can  revise  and  alter  any  sentence  it  has  passed,  wben< 
ever  it  may  seem  to  them  fit,  or  the  ends  of  justice  may 
require  it. 


I^SBITT  : 

D.  I.  MONEY,  Esq.,  Officiating  Judge, 


24-Perghs. 
1858. 

May  17. 

Case  of 
AssEic  Mali- 

THA 

and  others. 

The  Court 
considered  the 
orders  of  the 
Assistant  Ma- 
gistrate, sen- 
tencing the 
prisoners     to 

punishment 
for  a  malici- 
Qus  complaint, 
without  taking 
their  defence, 
irregular  and 
reversed  them, 
directing  him 
according  to 
the  circular 
recently  issu- 
ed    by     the 


No.  25  OF  1858. 
AZEEM  MALITHA  AJn>  othbbs,— Pbtitioitbbs. 
Vakml  of  Pbtitionbes,— Baboo  HUBKALEE  QHOSK 
ybte  hy  Mr.  Money,  dated  4a\  May,  1858. 

This  is  a  case  in  which  the  petitioners  have  been  punished 
by  the  Assistant  Magistrate  of  ^uddea  for  a  malicious  com* 
plaint  without  their  defence  being  taken. 

An  appeal  was  preferred  to  the  Sessions  Judge,  who  rejected 
it  on  the  ground  that  it  was  ruled  in  a  decision  of  this  Court* 

...        .    -,         T>  T  n  1  •      pag®  300,  Nizamut  Adawlut  Re- 

•  Present :  Messrs.  B.  J.  Colyin  5.3-  v^i  Vt  «««4-  tt  «.Uo4-  k^/.«» 
and  J.  H.  Patton.  port  Vol.  VI.  part  II.  that  before 

pumshmg  for  a  fialse  complamt 
a  reply  is  not  always  requisite.  From  this  order  of  the  Ses- 
sions Judge  the  petitioners  now  appeal  to  this  Court,  and  the 
same  plea  is  urged,  that  they  shoiUd  have  been  pat  upon  their 
defence,  before  any  sentence  of  punishment  was  passed  upon 
them. 

In  an  appeal  preferred  to  this  Court  upon  similar  grounds 
I  considered  the  Magistrate's  order  illegal  and  reversed  it 
See  summary  cases,  Nizamut  Adawlut,  for  December  1857, 
page  505. 

Mr.  Fergusson,  the  Magistrate  of  Alipore,  made  a  reference 
through  the  Sessions  Judge  of  the  24*Pergunnahs  to  this 
Court,  requesting  to  be  informed  whether  my  ruling  should  be 
held  to  supersede  the  resolution  of  the  Nizamut  Adawlut  con- 
veyed to  the  Judge  of  Behar  in  their  letter  of  the  21st  May, 
1851,  which  was  as  follows. 
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'   ^'Thftttheydo  not  consider  it  to  be  strictly  indispensable        1B58. 
to  take  a  defence  from  a  party  before  sentencing  him  for  a  false  — 71 —       ' 
and  malidoos  charge,  as  the  proceedings   connected   with  the  ^ 

charge  contain  the  proof  of  its  being  false  and  malicious,  and  it       Case  of 
is  upon  them  that  his  summary  conviction  is  by  law  permitted.  •^^^'^  Mali* 
The  Court  however  think  that  the  party  accused  of  bringing    and'^ol^er*. 
such  a  charge  should  be  allowed  before  being  sentenced,  the  op- 
portunity of  making  any  statement  by  which  he  might  desire  Court,  Ko.  4^ 
to  remove  the  impression  of  the  false  and  malicious  nature  of  of   the    14th 
the  charge  arising  out  of  the  proceedings,  the  absence  of  this  ^*7>  1^>  ^ 
statement  does  not  however  vitiate  his  conviction  and  sentence"  ^'^^^S^^^ 

The  Court  sent  the  following  reply  to   Mr.  Fergussen's  re-  allow  the  peti- 
•^Brence.  tioners  the  op- 

**  That  the  Court  are  of  opinion  from  the  wording  of  the  law,  portunity  of 
that  any  formal  trial  of  a  complainant  for  a  wilful  and  malici-  recording  anj 
ous  chai^  is  not  contemplated,  and  that  the  conviction  aud  ♦i^'***®"^*'^i^ 
sentenee  passed  without  formally  taking  the  complainant's  to  mSe^upon 
defence  was  not  illegal.  They  see  no  reason  therefore  to  d&-  the  charge 
part  from  the  view  promulgated  in  their  letter  to  the  Judge  of  found  against 
BeharNo.  428  of  the  21st  May,  1851,  and  adhere  to  the  ^hem. 
same." 

As  the  same  point  is  now  again  before  me,  and  as  I  consider 
it  one  of  very  great  importance,  involving,  in  my  opinion,  the 
very  first  principles  of  law  and  justice,  I  shall  submit  it,  before  I 
deliver  judgment,  for  the  mature  consideration  of  the  Court  at 
large. 

I  am  impressed  with  the  necessity  of  adopting  this  course, 
because  1  have,  for  so  many  years,  maintained  and  acted  always 
under  the  full  conviction,  that  it  was  consonant  with  the  re- 
emrements  of  the  law,  and  the  dictates  of  justice,  that  a 
defence,  or  some  kind  of  answer,  should  be  taken  from  a  plain- 
tiff, whose  plaint,  from  subsequent  proceedings,  may  be  held 
to  be  malicious,  befc^re  he  was  sentenced  to  punishment,  and 
because  one  of  the  Judges,  Mr.  Torrens,  differed  entirely  from 
his  colleagues  in  the  reply  that  was  sent  to  Mr.  Fergusson's 
reference,  and  another,  Mr.  Sconce,  was  strongly  of  opinion 
that  some  kind  of  statement  should  be  taken  from  the  prose- 
cutor. 

I  cannot  do  better  than  repeat  here  the  remarks  I  offered  for 
the  consideration  of  the  other  Judges,  before  that  reply  was 
sent. 

**  When  I  gave  my  decision  in  the  miscellaneous  case  refer* 
1^  to,  I  was  not  aware  of  the  opinion  of  the  Court  upon  the 
point  in  question,  which,  although  not  passed  in  a  regular  or 
summary  case  before  them,  but  on  a  reference  from  the  Magis* 
trate  of  Behar,  must  be  considered  a  judicial  ruling  for  the 
guidance  of  the  lower  Courts,  and  as  such  should  be  adhered 
to  in  all  cases  in  which  the  same  point  may  be  raised. 
TOL.  ^lU.  2  K 
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185a  "  Had  I  been  aware  of  this  opinion,  I  should  certainly  upon 

its  authority,  and  from  respect  to  the  Judges   who  passed  it; 

^  even  if  I  did  not  altogether  concur  in  it,  have  given  a  different 

Case  of      decision  in  the  case  referred  to. 

AzBBH  MALI-      «  J  Y^^^Q  always  considered  and  acted  on  the  conviction,  that 

»nd  others.    *  sentence  of  imprisonment  upon  a  prosecutor,  for  making  a 

false  or   malicious   complaint,  without  hearing  from  him  any 

thing  in  his  defence,  was  an  illegal  sentence. 

"  I  am  aware  of  the  arguments  that  may  be  adduced  in  favor 
of  such  summary  proceedings,  and  it  is  possible  they  may  have 
the  sanction  of  the  law,  and  if  my  colleagues  are  unanimuoa 
on  the  point,  I  shall  be  ready  to  subsoribe  to  their  opinion. 

"  This  however  would  only  affect  the  question  as  to  tbe 
legality  o^  the  conviction  and  sentence,  where  no  defence  of 
any  kind  has  been  taken  from  the  prosecutor. 

''  But  I  do  not  think,  that  such  summary  proceedings,  where 
the  prosecutor  is  not  allowed  an  opportunity  of  explaining  any 
.  part  of  the  evidence  that  has  suddenly  converted  him  into  a 
defendant,  or  stating  any  thing  in  his  defenoe,  if  not  illegal 
with  reference  to  the  strict  letter  of  the  law,  are  irregular,  be- 
cause inconsistent  with  the  high  principles  upon  which  we 
should  all  of  us  wish  to  administer  pure  justice  in  this  country. 

^'  Many  oases  might  occur,  in  which  a  summary  conviction 
and  sentence,  without  giving  the  prosecutor  a  chance,  would  be 
gross  injustice.  If  we  rule  that  the  summary  process  so 
strongly  advocated  by  most  Magistrates  is  the  law  in  its  strict 
sense,  and,  where  it  is  adopted,  there  is  no  appeal,  we  throw 
every  prosecutor  upon  the  malioe  and  ingenuity  of  his  opponent, 
and  on  the  accidental  mercy  of  the  criminal  Court. 

"  It  is  useless  to  offer  examples.  The  argument  requires  no 
illustration.  A  poor  man  may  come  into  Court  with  a  real 
grievance,  and  fortified,  as  he  conceives,  with  good  evidence  to 
support  it.  The  richer  adversary  bribes  his  witnesses,  and 
gets  him  committed  to  jail.  There  are  numberless  ways,  in 
which  a  subtle  defendant  with  greater  influence  may  crush  the 
prosecutor  by  the  help  of  this  summary  process. 

"  In  all  such  cases  it  would  be  simple  justice  to  allow  the 
prosecutor  to  make  any  statement  he  likes.  It  is  possible  that 
such  a  statement  may  lead  to  the  ei^posure  of  the  means  that 
have  been  employed  against  him,  and  save  him  from  unmerited 
punishment  and  disgrace.  As  to  the  record  it  m^  make  the 
difference  of  a  sheet  of  paper,  as  to  time  the  di^rence  of  a 
quarter  of  an  hour.  It  is  not  necessary  that  the  Magistrate 
should  send  for  additional  evidence,  unless  he  thinks  proper. 
I  would  leave  this  entirely  to  his  discretion.  I  only  think  in 
every  case,  for  the  sake  of  justice,  where  it  may  be  proved,  or 
it  may  appear  to  the  Magistrate,  that  the  complaint  is  mali- 
cious or  vexatious,  the  prosecutor  should  be  asked  what  he  has. 


CASES  IN  THE  NIZAMUT  ADAWLUT.        213 

to  say  in  his  defence,  and  that  where  such  a  eoume  is  not  pur-        1858. 

sued,  the  omission  of  it  should  he   considered   an  irregularity  — — ■ 

which  would  render  the  Magistrate's  sentence  liahle  to  reversal  ^  ^'' 

in  appeal.     The  suggestion  I  offer  is  not  opposed,  it  appears  to       ^^^^^  of 
me,  to  the  opinion  expressed  by   the  Court,  on  the  21st  May,  Azibm  Mali- 
1851.    Although  they  decide  that  the  absence  of  such  a  state-    |^d*^heri. 
ment  would  not  vitiate  the  conviction  and  sentence,  they  hold 
at  the  same  time,  that  the  party  accused  of  bringing  a  mali- 
cious charge  should  be  allowed  before  being  sentenced,  the  oppor* 
tunitg  of  making  any  statement,  by  which  he  might  desire  to 
remove  the  impression  of  the  false  and  malicious  nature  of  the 
charge  arising  out  of  the  proceedings.     The  subject  is  one  of 
great  importance  and  I  shall  be  glad  of  the  opinion  of  the  other 
Judges  upon  it." 

Holding  still  these  views  and  for  the  reasons  given,  I  refer 
the  point  for  consideration  of  the  Court  at  large  that  it  may  be 
determined  afber  full  argument  heard  upon  it. 

The  question  has  never  been  argued  before  the  Court,  and 
the  resolution  referred  to  by  Mr.  Fergusson  was  passed  by  the 
Judges  in  consultation.  # 

The  Court  consisting  of  the  permanent  Judges  upon  receipt 
of  this  reference  issued  the  following  Circular  No.  4,  dated  the 
14th  May,  1868. 

"  The  Court  have,  in  two  cases  recently  before  them,  had  to 
"  consider  the  propriety  of  punishment  of  prosecutors  for  faUe 
"  and  malicious  complaint  without  first  taking  their  defence. 

**  Qn  a  former  occasion  upon  a  reference  by  the  J  udge  of  Behar, 
"  it  was  held  by  a  full  Court  (May  21st,  1857,)  that  "  it  is  not 
"  strictly  indispensible  to  take  a  defence  from  a  party  before 
"  sentencing  him  for  a  false  and  malicious  charge,  as  the  proceed- 
**  ings  connected  with  the  charge  contain  the  proof  of  its  beiug 
**  false  and  malicious  and  it  is  upon  them,  that  his  summary  con- 
**  viction  is  by  law  permitted.  It  was  however  added,  that 
"  the  Court  think,  that  the  party  accused  of  bringing  such  a 
"  charge  should  be  allowed,  before  being  sentenced,  the  opportuni- 
**  ty  of  making  any  statement,  by  which  he  might  desire  to  re- 
"  move  the  impression  of  the  false  and  malicious  nature  of  the 
"  charge,  arising  out  of  the  proceedings.  The  absence,  however, 
**  of  this  statement  does  not  vitiate  his  conviction  and  sentence." 

**  Upon  a  more  recent  reference  by  the  Judge  of  the  24-Per- 
**  gunnahs,  the  Court  held  (March  16th,  1858,)  the  opinion  that 
**  from  the  wording  of  the  law,  any  formal  trial  of  a  complainant 
^  for  a  wilfully  false  and  malicious  charge,  is  not  contemplated, 
"  and  conviction  and  sentence  passed,  without  formally  taking 
**  the  complainant's  defence,  is  not  legal,  but  they  see  no  reason 
**  to  depart  from  the  view  laid  down  in  1861." 

**  Accordingly  the  Court  request  that  you  will,  in  all  such 
2  s  2 
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1859. 


May  17. 

Gaseof 
AzEEic  Mau- 

THA 

and  others. 


''  cases  before  passing  sentence,  invariably  allow  the  prisoner  the 
'*  opportunity  of  recording  any  statement  be  may  wish  to 
'*  make  upon  the  charge  found  against  him." 

Further  note  by  Mr.  Money  dated  17th  May^  1858. 

Although  the  permanent  Judges  have  not  permitted  the 
question^  of  punishing  prosecutors  without  defence  for  false 
complaint,  to  be  brought,  as  I  requested,  before  the  Court  at 
large,  the  Circular  to  which  they  have  agreed,  and  which  they 
have  sent  for  my  information  in  some  measilre  meets  the  e?il 
of  which  I  complain.  It  matters  not,  I  think,  whether  it  is  a 
mere  statement  or  a  formal  defence.  I  could  wish  for  the 
ends  of  justice  it  was  the  latter,  but  ^  the  prosecutor  is  to  some 
extent  protected^  if  it  becomes  an  invariable  practice  that  he 
should  be  allowed  to  say  something y  whatever  that  may  be  call* 
ed,  in  explanation,  before  he  is  punished,  and  although  the 
Judges  have  not  ruled  that  the  omission  to  take  such  a  state- 
ment will  render  the  Magistrate's  proceedings  irregular^  and 
therefore  in  special  appeal  liable  to  reversal,  still  I  cannot  but 
view  such  an  omission  in  that  ligbt,  and  I  therefore,  in  the  case 
before  me,  reverse  the  orders  of  the  lower  Courts,  and  direct 
that,  according  to  the  rule  now  laid  down  and  to  be  invariably 
observed,  the  Assistant  Magistrate  will  allow  the  petitioners 
the  opportunity  of  recording  any  statement  tbey  may  wish  to 
make  upon  the  charge  found  against  them. 


Fbbsbkt  i 
P.  I.  MONEY,  Esq.,  Officiating  Judge. 


No.  29  OF  1858. 

aOVERNMENT 

foeraue 

DHURRUM  DOSS,— Petitionbil 

Vaebel  of  Petitionbb, — Mb.  R.  T.  ALLAN. 

24rPepghi.      Vakeel  of  GOVERNMENT— Baboo  SUMBOONATH    . 

1858.  I^^NDIT. 

Chabob. — Blocking  public  road. 

May  29.  ^ho  abstract  grounds  of  appeal  are  as  follows. 

1st.     Prom  the  papers  on  the  record  it  will  be  observed  that 

the  road  under  dispute  has  not   been  proved  to  be  a  public 

thoroughfare.     Consequently  it  is  very  improper  to  try  the 

Petition  <^<^^  under  the  requirements  of  Act  XXI.  of  1841. 

rejected,    the      2nd.     Agreeably   to  the  provisions  of  Section  2  of  the  said 

Court     hold-  Act,  no  notice  had  been  served  on  me,  consequently  I  had  no 
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opportunity  to  appoint  punchayet.    Hence  the  order  pasBod  by        1858. 
the  Sessions  Judge  is  inconsistent  with  justice.  — 

3rd.     Prom  the  report  furnished  by  the  Darogah,  it  has  been  ^  ^^* 

proved  that  the  disputed  road  is  not  a  public  one.  It  has  also 
been  fully  established  that  there  is  another  road  adapted  for 
general  use ;  under  such  circumstances,  the  order  of  the  Judge, 

Mr.  Allan,  on  behalf  of  the  petitioner^  has  urged  that  the  ^^o\^  as^^tbe 
Sessions  Judge  has  miscomtrued  the  report  of  the  Darogah,  lower  Court 
upon  which  his  decision  is  chiefly  grounded,  that  Act  XXI.  of  found  that  the 
1841,  under  the  provisions  of  which  this  case  was  tried,  has  disputed  road 
reference  only  to  a  public  road,  or  thoroughfare,  whereas  the  TJ"  *  £&*«*' 
Darogah's  report  and  the  facts  of  the  case  show,  that  the  road  AdT^^Q.  of 
in  dispute  is  2k  private  road,  that  under  the  2nd  Section  of  the  1841  was  ap- 
Act  no  notice  or  injunction  was  served  on  the  parties,  and  that  plicable,  and 
there  was  no  proof  of  either  the  health  or  conifort  of  the  public  J^'  ^*h  re- 
having  been  inconvenienced  and  that  consequently  the  orders  "^^  *^  *^® 
of  the  lower  Courts  are  not  according  to  law,  and  should  be  re*  paipympie'lT 
versed.  case  and  other 

The  lower  Court  found  from  the  Darogah*s  report  which  was  precedents,  no 
based  upon  local  investigation  that  the  disputed  road  was  a  »ppc«l  could 
public  thoroughfare,  and  Act  XXI.  of  1841  was  therefore  ap-  Jj^^^^  *|^;. 
plicable.  l^t  ^^^  q^ 

The  Magistrate's  order  having  been  passed  under  Act  XXI.  tion    2,    Act 
of  1841,  in  a  judicial  proceeding  other  than  a  criminal  trial  is  XXXI.        of 
not  with  reference  to  the  precedent  in  Dairy mple's  case  16th  ^841. 
September,  1851,  and  other  precedents  of  this  Court,  open   to 
appeal  to  the  Nizamut  Adawlut  under  the  provisions  of  Section 
2y  Act  XXXI.  of  1841,  and  I  therefore  reject  the  petition. 
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Present  : 
D.  I.  MONEY,  Esq.,  Officiating  Judge. 


fiooghlj. 
1858. 


May  29. 


Petition  re- 
jected. Held 
that  an  order 
passed  under 
Act  XXI.  of 
1841,  being  an 
order  in  a  ju- 
dicial proceed- 
ing other  than 
a  criminal  tri- 
al was  not 
open  to  an  ap- 
peal to  the  Ni- 
zamut  Adaw- 
lut  under  the 
proyisions  of 
Section  2,  Act 
XXXI.ofl841. 


No.  44  OF  1858. 
GOVERNMENT  and  BUaOOBUTTYCHURN  MULLICK 

AJTD   0THBE8, — RbSPONDEHTS 

versus 

PETUMBER  PYNE,— Petitiokeb. 

Vakeels  ot  Petitioweb, — Me   R.  T.  ALLAN,  ahd  Baboo 

ASHOOTOSH  DHUR. 

Vakeel  of  GOVERNMENT— Baboo  SUMBHOONATH 
PUNDIT. 

Vakeels  of  BUGGOBUTTYCHURN  MULLICK  akd 
OTHEBS  Respondents, — Baboos  ANNODAPERSHAD 
BANERJEE,  DWARKANATH  MITTER  and  BANEE- 
MADHUB  BANERJEE. 

Dispute  regarding  ground  for  burning  dead  bodies. 

The  followiijg  are  the  recorded  grounds  of  appeal. 

Ist.  The  order  passed  bj  the  Sessions  Judge,  on  the  2ud 
February,  1858,  exceeds  his  authority. 

2nd.  The  disputed  spot  belongs  to  me,  but  the  Sessions 
Judge  without  investigating  into  the  matter,  has  passed  an 
order  on  the  1st  May,  1858,  which  is  contrary  to  the  practice 
of  the  Courts. 

8rd.  The  Magistrate  is  not  competent  to  reverse  the  deci- 
sion of  the  Principal  Sudder  Ameen  by  a  summary  order  in  fix- 
ing the  burning-place  on  my  ground. 

The  subject  matter  in  dispute  in  this  case  is  a  piece  of 
ground  used  for  burning  dead  bodies. 

It  is  urged  in  behalf  of  the  petitioner  by  Mr.  Allan  that  the 
Magistrate  has  failed  to  cany  out  the  orders  issued  upon  the 
subject  by  the  Sessions  Judge  on  the  22nd  August,  1857,  that 
the  Magistrate  was  bound  to  carry  out  the  order  and  to  enforce 
it  against  the  eight  cottahs,  which  had  been  all  along  used  for 
burning  bodies,  and  that  by  enforcing  it  against  the  petitioner's 
property  which  is  north  of  the  ghdt,  and  in  a  different  locality, 
he  lias  acted  in  contravention  of  the  said  order  and  in  excess 
of  his  authority,  and  tliat  2ndly  the  Sessions  Judge,  in  refusing 
to  hear  the  grounds  on  which  the  petitioner  urged  his  title  to 
the  lands,  has  acted  against  law  and  that  there  has  consequent- 
ly been  no  investigation  of  the  case. 

The  orders  of  the  lower  Courts  in  this  case  were  passed  under 
the  provisions  of  Act  XXI.  of  1841. 
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The  Court  has  just  ruled  in  another  and  similar  case  No.  29,        1868. 

with  reference  to   the  precedent  in   Dairy mple*s  case  and  other  — "z j~ 

precedents  following  it,  that  an  order  passed  under  Act  XXI.      ^^^    *^' 
of  1841,  being  an  order  in  a  judicial  proceeding  other  than  a 
criminal  trial  was  not  open  to  an  appeal  to  the  Nizam ut  Adaw- 
]ut  under  the  provisions  of  Section  2,  Act  XXXI.  of  1841. 

This  petition  therefore  must  be  rejected. 


Present  : 
D.  I.  MONEY,  Esq.,  Officiating  Judge. 

No.  38. 

GOURMOHUN  BHUTTACHARJEA,— Petition eb. 

versus 

KASEENATH  and  others,  Besponbbkts. 

Vajcbel  of  Petitioner,  Baboo  BANEEMADHUB 
BANEBJEA. 

Vakeel  of  Respondents,  Baboo  DWARKANATH 
MITTER. 

Vakeel  of.GK)VERNx\IENT,  Baboo  5UMB00NATH         Hooghly. 

The  chief  ground  upon  which  this  special  appeal  is  urged  is,  -i—— 
that  the  subject-matter  in  dispute  was  a  private  road  and  not       May  31. 
A  public  thoroughfare  And  therefore  not   cognizable  under  Act 
XXI.  of  184:1,  and  the  petitioner's  pleader  cites  the  decision  of 
this  Court  of  the  19th  April,  1863,  in  support  of  the  plea. 

Although  1  hold  in   concurrence   with   the   precedent  cited     Petition  ro- 

that  Act  XXI.  of  1841,  is  only  applicahle  to  cases   of  unlawful  ject©d    under 

obstruction    of  public   jihoroughfares,  when  the  public  benefit  ^^l^^^{^^ 

and  comfort   are   in  question,  still  as  the   Sessions  Judge  has  ^ 

directed  the  appointment  of  Skpunchaget  under  the  provisions 

of  the  Act   to   decide  .  the   matter  in  dispute,  his  order  being 

passed  in  a  judicial  proceeding  other  than  a  ciiminal  trial  is  not 

cognizable    bj  this   Court  under  Section  2,  Act  XXI.  of  1841. 

bee  the  precedent  in  Dalrjmple's  case   16th  September,  1857, 

•D  *u       *!.   o^u  %M  Wid  decisions  recently  passed  as 

Both  on  the  29th  May.  •    »     mi      "^  ^-i.- 

^  per  margin.*    The   petition   is 

therefore  rejected. 


A 


REGULAR  CASES. 


JUNE, 

1858. 


TOl  Tin.  2  I 
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BEGULAR  CASES. 
June  1858. 


Pbssxnt  : 

B.  J.  COLVIN,  Esq.,  Jvdge. 

GOVEENMENT  and  JUGOMOHUN  BISWAS  on  thi 
PAKT  OF  OOMACHURN  BUNODPADIA 

BONAI    SHEIKH    (No.    43,)   ARADHUN  SHEIKH     ^  .  ^ , 

(No.  44.,)  AND  AMEER  SHEIKH  (No.  45.)  Biyshahye. 

Cbimi  Chabosd. — Burglary  in  having  cut  a  hole  in  the       1858. 

plaintiff's  master's  granary  and  abstracted  grain, to  the  value — !" ^ 

of  rupees  4,  and  having  been  apprehended  with  the  stolen  pro-  ®  ^' 

perty  in  their  possession.  Case  of 

Cbime  Establishbd.— Burglary.  I?T^ 

Committing  OflScer. — Mr.  T.  E.  Ravenshaw,  officiating  Joint    an(f  oth^. 
Magistrate  of  Pubna. 

Tried  before  Mr.  L.  Jackson,  Officiating  Sessions  Judge  of  Held  that  fe- 
Bajshahye,  on  the  18th  February,  1858.  lonioosly  cut- 

Bemarkshy  the  Officiating  SessioM  Judge. — The  prisoners  Ji"fif*™**^.*ll 
were  all  caught  flagrante  delicto  in  the  act  of  running  away  SLT^jlLi^' 
from  the  prosecutor's  gola  with  two  bags  of  linseed.     They  gj^^  ^yj 

were  first  observed  by  the  witness  Rammohun  Mohuldar,  who  through     and 
had  got  up  and  gone  outside  for  a  necessary  purpose.     He  was  stolen  was 
gave  the  alarm  and  with  the  assistance  of  his  fellow-servants  ^"''8^*'y^<^«' 
and  neighbours  effected  the  capture.     Bonai  and  Ameer  each  xn^^sia*^'* 
bad  a  bag^,  and  Aradhun  was  seen  in  their  company  and  over- 
taken in  the  water. 

On  bringing  these  prisoner  to  the  prosecutor's  premises,  it 
was  ascertained  that  an  aperture  had  been  made  in  the  floor  of 
one  of  the  golM  containing  linseed,  by  cutting  the  mat  on 
wluch  the  grain  immediately  rested.  In  consequence  a  quantity 
of  the  linseed  had  fallen  upon  the  ground. 

The  Officiating  Joint-Magistrate  originally  convicted  the 
prisoners,  who  thereupon  appealed,  and  finding  it  expressly 
stated  in  the  Magistrate's  conviction  that  at  least  two  of  the 
prisoners  were  men  of  notorious  bad  character,  wliich  was  made 
the  ground  of  passing  the  severest  ^entence  within  a  Magis- 
trate's  competence,  1  had  no  choice,  with  reference  to  Regula- 
tion XII.  of  1818,  Section  II  Clause  2,  but  to  quash  the  con- 
viction and  direct  the  prisoners  committal  to  be  tried  at 
Sessions. 

2  F  2 
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1858. 


June  2. 
Case  of 

BONAI 

Sheikh 
and  others. 


The  facts  above  stated  have  been  substantiated.  The  pri- 
soners plead  in  detail  a  conspiracj  on  the  part  of  the  TiUagers 
to  procure  their  conviction  in  revenge  of  their  having  been 
employed  in  the  levy  of  an  illegal  cess  by  their  zemindar.  This 
was  not,  however,  stated  before  the  Magistrate,  the  mere 
ground  of  enmity  being  then  alleged. 

The  prisoners  decline  (except  Boaai)  to  examine  their  wit- 
nesses and  those  called  by  the  defendant  Boanai  do  not  in  anj 
way  support  his  allegation.  They  know  nothing  of  the  cess 
and  declare  that  he  has  never  been  in  service. 

I  have  had  some  doubt  in  my  mind,  on  the  point  whether 
the  offence  proved  in  this  case  amounts  to  burglary  under  the 
Begulation,  which  contemplates,  it  may  be  said,  an  entry  as 
well  as  breaking  into,  while  in  the  present  case  it  does  not 
appear  that  even  the  hand  was  introduced,  merely  the  mat 
being  cut,  upon  which  the  linseed  of  itself  flowed  out  and  others 
escaped.  I  have,  however,  come  to  the  conclusion  that  the 
offence  is  burglary,  which  decision  may  be  corrected  by  the 
Nizamut  Adawlut  either  in  appeal  or  on  revision  of  the  state- 
ments. 

The  law  officer  convicts  Aradhun  as  an  accomplice,  it  would 
seem,  on  the  strength  of  there  being  no  property  found  in  his 
possession.  This,  however,  is  not  a  necessary  ground  of  refer- 
ence, nor  does  it  prescribe  any  difference  in  the  punishment 
awarded.  The  three  prisoners  were  plainly  confederates,  and 
the  mere  deportation  of  the  stolen  property  by  one  or  other 
was  probably  determined  by  the  circumstance  of  two 
more  able-bodied  than  the  third. 

There  is,  however,  no  proof  on  the  record  available  to  estab- 
lish the  notorious  bad  character  of  the  prisoners,  the  record- 
keeper's  report  being  quite  inconclusive  on  that  head  and  the 
Government  Vakeel  having  called  no  witnesses  to  the  point. 

Sentence  pas$ed  hy  the  lower  Court, — Two  years  and  eight 
months'  imprisonment  with  hard  labor  in  irons. 

Remark$  hy  the  Ifizamut  Adawlut. — (Present :  Mr.  B.  J. 
Colvin.)  I  see  no  reason  to  interfere  with  this  conviction,  and 
1  concur  with  the  Sessions  Judge  that  the  act  was  burghuy,  as 
defined  in  Regulation  XII.  1818. 
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Pbsssht  : 
D.  I.  MONEY,  Esq.,  Judge, 

KUEEUMUDDT  ahd  GOVERNMENT 

^^''^^  Tipperah. 

BHELLA   GAZI. 

Cbhtb    Ohabged. — Culpable    homicide    of    Musst.   Aijan, 


daughter  of  the  prosecutor.  Jane  5. 

Committing  Officer.— Mr.  P.  Tucker,  OfficiatiDg  Magistrate      q^^^  ^f 
of  Tipperah.  Bhblla  Gizi. 

Tried  before  Mr.  H.  C.  Metcalfe,  Sessions  Judge  of  Tipperah, 
on  the  29th  March  1858.  The    Court 

Eemarhs  hy  the  Sessions  Judge, — ^The  deceased  was  a  young  ooncurredwith 
girl  of  probably  eleren  years  of  age.  She  appears  to  have  been  j  ^^"^"^ 
in  a  state  of  extreme  Ul-health  from  rather  internal  disease,  gideSig"  ^he 
which  the  judicial  officer  described  as  being  of  a  mortal  charac-  death  of  the 
ter.  The  lungs  were  in  a  state  of  chronic  inflammation,  and  deceased,  who 
the  stomach  and  intestines  were  in  a  Tery  unhealthy  condi- '\*^?^*7®**f- 

Such  appears  to  haye  been  her  state  when  she  was  subjected  u^result  of 
to  the  ill-usage  which  forms  the  subject  of  the  indictment  against  injuriesinflict- 
her  husband,  a  young  and  robust  man  of  twenty  years  of  age.  ©d  upon  her  bj 
Although  married  to  him  two  or  three  years  ago,  no  co-habita- 1^®  S'^'k"^^' 
tion,  using  the  term  as  descriptive  of  the  connexion  between  ^^©r  bv  er^ 
man  and  wife,  had  taken  place  up  to  the  night  of  the  18th  of  treme  violence 
last  December.  She  has  not,  in  fact,  attained  the  age  of  puber-  in  the  act  of 
ty,  and,  to  use  the  words  of  the  Judicial  officer,  was  not  fit  for  coition  or  the 
sexual  intercourse.  On  the  night  in  question,  her  mother-in*  ii««of  «ar^a>M- 
law  and  aunt  are  stated  to  have  insisted  on  her  sleeping  with  ^^^  ^^  J^^ 
her  husband,  and  towards  midnight,  after  screaming  loudly,  ^th  reference 
she  rushed  forth  into  the  courtyard,  where  she  fell  prostrate,  to  the  medical 
Her  clothes  and  person  were  deeply  stained  with  blood,  and  evidence  een- 
her  condition  one  of  complete  exhaustion.  The  witness  Esoff  ^'^^^^ '^n- 
No.  95,  who,  from  his  tender  age,  I  considered  it  expedient  to  ^mstanc^J'^ 
examine  on  simple  affirmation,  is  her  brother.  He  stated,  what  agreeably  to 
he  knew,  with  intelligence  and  clearness,  and  appears  to  have  the  recom- 
g^ven  immediate  intelligence  of  his  sister's  state  to  her  and  his  mendation  of 
own  parents.  The  mother  Musst.  Shufferjan,  witness  No.  96,  *^^  ^^T^ 
lost  no  time  in  going  to  her  son-in-law's  house  and  ascertain-  J^^*  impri^ 
ing  the  condition  of  her  daughter.  The  state  in  which  she  sonment  with 
found  her  will  be  best  described  by  quoting  the  result  of  the  labor  commu- 
^st  mortem  examination.  The  gfirl  was  slowly  helped  home  table  by  pay- 
being  in  such  a  state  of  prostration  that  from  the  moment  of  °l®?^  ^*  ^^^ 
her  quitting  her  husband's  room  to  that  of  her  death  ^ 
•n  the  sixth  ensuing  day,  she  was  unable  to  utter  a  single  word, 


224        CASES  IN  THE  NIZAMUT  ADAWLUT. 

1858.        or  to  explain  the  cause  of  her  condition  further  than  hy  indi- 

—  eating  by  signs  that  it  waa  attributable  to  her  husband.    She 

June  5.      returned  or  rather  was  brought  back  to  his  house,  but  only  to 

Case  of      die,  and  expired  on  the  23rd  December. 

BhsllaGazi.      rjty^Q  £pg^  ^f  ^j^q  witncsscs  named  in  the  margin,*  is  the  young 

brother  of  the  deceased.    Sleep- 

*  No.  95,  Esoff.  iug  close  to  the  room  occupied 

„   96,  MuBst.  Shuffeijan.       by  his  sister,  he  was  acquainted 

„    97,  MozaGhin.  with  the  compulsion  under  which 

,"   100,  Rajoo  Napit.  band.     He  heard  her  scream  in 

„   101,  Dowla  Ghizi.  the  course  of  the  night,  and  saw 

her  rush  suddenly  into  the  court- 
yard where  she  instantly  fell  on  the  ground.  The  second  wit- 
ness is  the  mother  and  the  rest  neighbours  and,  in  the  instance 
of  the  witness  Akoo  (No.  99,)  a  native  doctor.  These  wit- 
nesses described  the  person  of  the  deceased  as  presenting  appear- 
ances of  great  violence  done  to  the  sexual  organs,  and  her 
dress  as  stained  with  much  blood.  There  was  an  evident  desire 
on  their  parts  to  keep  out  of  view  her  previous  disordered  state 
of  health,  but  there  can  be  no  question  that  she  was  even 
dangerously  ill  from  a  complication  of  internal  diseases  when 
her  husband's  brutality  brought  matters,  to  a  crisis,  and  rendered 
immediate,  the  death  which  probably,  however,  awaited  her  in  a 
short  space  of  time  from  natural  causes. 

The  medical  officer  Baboo  Bamkinnoo  Dutt  thus  describes 
the  condition  in  which  he  found  her  person.  After  mentioning 
that  the  lungs,  stomach  and  intestines  were  in  an  unhealthy 
state,  he  stated  that  "  on  examining  the  interior  organs  of  gene- 
ration he  found  the  vagina  freely  open  from  its  orifice  to  the 
neck  of  the  uterus,  two  inches  and  a  half  in  depth.  The  mucus 
membrane  of  the  inner  surface  of  that  part,  close  to  the  neck  of 
the  uterus,  was  very  much  excoriated,  ulcerated,  and  inflamed, 
which  state  of  things  must  have  created  severe  gnawing  pains 
and  much  irritation.  These  injuries  I  consider  to  have  been 
occasioned  either  by  forcible  penetration  by  a  piece  of  wood  or 
iron,  or  by  immoderate  sexual  intercourse  for  which  the  deceas- 
ed was  not  yet  fit.  From  the  above  appearance,  I  infer  that 
the  deceased  had  a  severe  attack  of  diarrhoea  complicated  with 
inflammation  of  the  lobes  of  the  lungs.  She  also  suffered  from 
forcible  )CO-habitation,  which,  together  with  the  above  maladies, 
caused  her  death." 

The  medical  officer  went  on  to  say  that  the  internal  diseases 
under  which  the  poor  girl  labored  were  severe  and  even  mortal, 
and  that  she  would  in  all  probability  have  died  of  them  alone 
and  apart  from  the  violence  done  to  her  sexual- oi^ans,  which 
violence  would  not,  of  itself,  have  caused  death,  had  the  sub- 
ject been  in  other  respects  in  a  healthy  state.    It  was,  however. 
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greater  than  is  usual  on  the  oceasions  of  sexual  connection  tak-        1858. 
iiig  place  for  the  first  time,  and  without  it  death  would  not  """T       '    " 
have  occurred  so  soon.   The  deceased  had  not  attained  pubertj,        ^^^   ' 
and  was  not  fit  to  discharge  all  the  duties  of  matrimony.  Case  of 

The  defence  was  that  the  deceased  died  from  natural  causes  "=*^^  ^^^ 
and  had  heen  seized  with  diarrhoea  on  the  day  on  which  accord- 
ing to  the  case  for  the  prosecution,  she  was  ill-used  hy  her  hus- 
hand.  It  corrohorated  the  result  of  the  post  mortem  examina- 
tion as  regards  her  internally  diseased  state  prior  to  the  death, 
the  witnesses  deposing  that  she  had  suffered  from  enlarged 
spleen  accompanied  with  fever. 

The  Mahomedan  law  officer  acquits  the  prisoner,  on  the 
ground,  apparently,  of  its  not  heing  proved  that  the  injuries 
done  to  her  person  were  the  act  of  her  husband^  or  that  her 
death  was  traceable  to  those  injuries. 

I  differ  from  the  Mahomedan  law  officer,  on  the  following 
grounds. 

The  evidence  of  the  boy  Esoff  (No.  95,)  is  strongly  corrobo- 
rated by  the  peculiar  nature  of  the  injuries  inflicted  on  the 
deceased,  which  at  once  indicates  the  husband  as  the  party  who 
caused  them.  They  were  the  result  either  of  an  attempt  to 
create  a  passage  by  the  use  of  extraneous  force,  or  the  conse- 
quences of  extreme  violence  in  effecting  the  act  of  coition.  In 
^ther  case,  the  husband  must  be  regarded  as  the  perpetrator, 
as  the  defence  is  not  that  the  violence  was  committed  by  some 
8rd  person,  but  that  no  violence  whatever  was  committed,  the 
latter  plea  being  totally  refuted  by  the  evidence  of  the  medical 
officer.  In  permitting  and  even  enjoining  early  marriages,  the 
former  law-givers  of  the  country  did  not  contemplate  or  sanc- 
tion consummation  while  the  wife  was  yet  immature  for  the 
act.  The  practice  of  early  marriages  continues  undisturbed, 
but  the  precaution  of  separating  immature  children  from  their 
husbands  is  less  and  less  regarded  among  the  lower  classes,  and 
it  seems  very  necessary  that  any  instance  of  violation  of  the 
laws  of  nature  and  humanity,  such  as  that  now  before  me,  should 
be  visited  with  severity.  The  medical  officer  describes  the 
child  as  suffering  from  mortal  disease  of  the  lungs,  stomach  and 
intestines,  rendering  her  death  apparently  a  mere  question  of 
time.  This  state  constituted  a  strong  claim  on  the  humanity 
and  forl>earance  of  the  husband ;  but  instead  of  meeting  with 
considerate  treatment  she  was  ill-used  by  him  while  fluctuating 
between  life  and  death,  and  the  conclusion  is,  that  disease  and 
injury,  each  acting  upon  and  aggravating  the  other,  caused  the 
poor  child's  death.  The  prisoner  is  of  course  entitled  to  the 
consideration  that  the  fatal  effect  is  traceable  to  the  state  of 
constitution  of  the  deceased  at  the  time,  and  that  had  she  been 
in  ordinary  health,  the  violence  to  which  she  was  subjected 
would  not;  in  the  medical  officer's  opinion,  have  sufficed  to 
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1868.        cause  death.  It,  however,  co-operated  with  disease  to  that  end, 

•~^       7""  and  hastened  her  dissolution  "  which  otherwise  would  not  haye 

"°®         taken  place  so  soon." 

CaseAf  Should  the  Court  concur  with  me  in  convicting  the  prisoaer 

BHjjuaaAzi.  ^f  ^ije  culpable  homicide  of  the  deceased,  I  would  suggest  a 

sentence  of  imprisonment  for  two  years  with  labor  commutable 

by  payment  of  a  fine  of  50  rupees. 

Eemarks  by  the  NizamjU  Adawlut, — (Present :  Mr.  D.  L 
Money.)  The  Court  is  surprised  by  the  finding  of  the  Maho- 
medan  law  officer  in  this  case.  No  one  can  examine  with  any 
care  the  whole  evidence  without  coming  to  the  conclusion,  that 
the  injuries  found  on  the  person  of  the  deceased,  which  accele- 
rated her  death,  were  inflicted  by  her  husband,  and  could  not 
have  been  inflicted  by  any  one  eUe.  I  must  say  that  the  evi- 
dence carefully  weighed  leaves  upon  my  mind  a  painful  impres- 
sion, amounting  almost  to  a  violent  presumption,  that  the  prisoner 
applied  extraneous  force  before  he,  with  violence,  effected  his 
purpose.  The  loud  screams  of  the  girl  during  the  night,  heard 
by  the  boy,  her  brother  Esuff^  the  position  and  condition  ia 
which  she  was  found — her  state  till  she  died,  and  the  post  mor- 
tem  examination,  all  produce  and  confirm  this  impression* 

It  is  true  the  native  medical  officer  attributes  the  excessive 
injuries  she  sustained  either  to  the  forcible  use  of  a  piece  of 
wood  or  iron,  or  immoderate  sexual  intercourse,  for  which  the 
deceased  was  not  yet  fit.  By  the  latter  expression  must  be 
meant  excessive  violence  in  the  act,  and  not  the  repetition  of 
it,  as  it  is  clear  from  the  evidence  that  she  had  never  submitted 
to  any  connection  before,  and  she  must  have  rushed  out  of  the 
house  directly  he  had  effected  his  purpose.  Admitting  the 
alternative  upon  the  medical  evidence,  though  I  am  inchned 
to  believe  the  injuries  might  be  attributed  to  both  causes,  the 
act  of  the  prisoner,  committed  when  the  poor  girl  was  sickened 
and  weakened  by  disease,  and  when,  as  the  Sessions  Judge  justly 
remarks,  her  state  constituted  a  strong  claim  on  his  humanity 
and  forbearance,  is  of  so  cruel  and  brutal  a  character,  that  look- 
ing upon  it  as  the  more  immedtatey  though  not,  from  operating 
upon  so  sick  and  weak  a  frame,  perhaps  the  exclusive  cause  of 
her  death,  it  undoubtedly  calls  for  a  severe  example.  It  is 
impossible  to  say  what  turn  the  diseases  she  was  subject  to 
might  not  have  taken,  and  how  long  she  might  not  have  lived, 
but  for  this  inhuman  act.  Convicting  the  prisoner  therefore 
of  culpable  homicide,  I  sentence  him,  under  the  circumstances,  as 
recommended  by  the  Sessions  Judge,  to  two  years*  imprisonment 
with  labor  commutable  by  payment  of  a  fine  of  50  Rupees.  Had 
it  not  been  for  the  opinion  entertained  by  the  medical  officer, 
I  would,  with  reference  to  the  precedent  of  the  Nizamat 
Adawlut  of  the  4th  October,  1843  in  the  case  of  Bawul  Loha, 
have  enhanced  the  punishment.    I  quite  agree  with  the  Ses- 
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siona  Judge  in  his  remarks  upon  the    system  of  early  mar-        1858.  ^ 

riages  and.  early  oo  habitation,  and  that  the  precaution  of  sepa-  "~ j~* 

rating  immature  children  from  their  husbands  is  less  and  less       ^^^  ^' 
regarded  among  the  lower  classes ;  and  would  refer  him  to  the       Case  of 
opinion  I  expressed  upon  this  subject,  which  is  one  of  increas-  Bhbli*a  Gizi, 
ing  importance,  in  the  case  of  Sookoor  Mahomed  recently  tried 
by  this  Court,  a  copy  of  which  will  be  transmitted  for  his  in-* 
formation.     It  is  to  be  regretted  that  there  is  no  law,  under 
which  the  parents  of  the  girl,  who  were  fully  cognizant  of  her 
diseased  state  and  unfitness  for  connection,  can  be  punished. 
This  is  the  3rd  case  of  a  similar  character  i^ied  by  the  Court 
within  the  last  five  mouths. 


Fbbsint  : 
A.  SCONCE,  Esq.,  Judge. 

GOVERNMENT  and  RADHAKISNO  JULLIA 

versus 
AFTHAR  ALLI  (No.  12,)  and  MOHEZUDDEEN  (No.  13.)     Tipperah. 

CancB  Chaboed. — 1st  count,  accomplices  in  the  rape  of       jqSS. 

Musst.    Rassi    Jullini ;   2nd    count,     forcibly  seizing    Musst.  ■■  

Rassi  Jullini  with  intent  to  rape  or  dishonor  her.  June  9. 

Committing  Officer. — Mr.  F.  B.   Simson,  Officiating   Joint-       Case  of 
Magistrate  of  Noakhally,  cillah  Tipperah.  AfthabAlli. 

IVied  before  Mr.  H.  C.   1^1  etcalfe,  Sessions  Judge  of  Tip- 
perah on  the  28rd  April,  1858.  ■^*'.'*5T'    p 

Remarks  by  ike  Sessions  Jndge,— The  prosecutor  is  of  the  ^^      J^ 
Bsherman-^aste.      He  if  an  elderly  man  and  has  been  tlirice  abetting  an  at- 
martied,  l^is  present  wife,  the  outrage  on  whom  is  the  subject  tempt  to  com- 
of  this  commitment,  being  a  young  and  rather   well-looking  "lit  rape. 
woman  of  twenty  years  of  age.  The  class  to  which  the  pair  belong 
is  regarded  superciliously  in  this  part  of  the  country,  and  the 
women  are  frequently  the  subject  of  impertinence  which  would, 
not  be  ventuied  on  in  instances  of  females  of  a  better  caste. 
It  is,  I  fancy,  with  reference  to  this  fact  that  the  Committing 
Officer  has  observed  in  his  abstract  of  the  grounds  of  commit* 
ment  that  ''the  idea  that  the  rape  of  a  fisherman  is  a  less  hein- 
ous offence  than  the  rape  of  any  other  caste  is  erroneous.' ' 
The  buaband  catches  fish,  and  it  is  the  wife's  province  to  carry 
them  about  for  sale  to  individuals  or  h^ts  in  the  neighbour- 
hood, and  it  appears  that  she  complained  to  her  husband  some 
three  oc  four  months  ago  of  impertinence  shown  to  her  by  the 
prisoners  and  two  others,  Panchcouri  and  Shadur  AJli,  who  have 
hitherto  evaded  apprehensioa.    Those  foui*  individuals  are  re- 

TOL.-  YIII.  2  a 
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1858.        sidents  of  the  same  village  with  the  prosecutor.    Two  of  them 
•*"T       '^ —  are  related,  and  live  in  the  same  housOi  and  all  four  are  imme- 
une  9.      ^ate  neighbours. 

Case  of  It  appeal's  that  the  prosecutor's  wife  Musst.  Bassi  JuUmi, 

ArrHABAuj.  ^j[{^j,ggg  No.  1,  was  returning  from  a  market  at  Doutul  Khan 
on  the  19th  January,  in  company  with  her  mother  and  some 
other  females  when,  after  dusk,  the  prisoners  and  the  two  other 
individuals  I  have  named,  seized  her  and  carried  her  off  the  road 
to  a  deserted  garden  where  they  threw  her  on  the  ground,  the 
prisoners  and  Shadur  Alii  closing  her  mouth,  or  holding  her 
hands  and  feet,  while  Panchcouri  violated  her  person.  The 
witness  Musst.  Eassi  Jullini,  No.  I,  distinctly  deposed  that 
Panchcouri'  effected  complete  penetration  into  her  person,  hat 
was  interrupted  prior  to  complete  fruition  by  the  arrival  of  the 
witnesses  Choy  tun  Jullia  No.  5,  and  Button  Jullia  No.  6,  who 
heard  the  cries  of  her  companions  and  came  to  her  help.  She 
was  assisted  home  in  a  state  of  alarm  and  exhaustion,  but, 
apparently,  without  any  serious  local  injury,  which,  indeed,  was 
not  to  be  expected  in  the  case  of  a  married  woman  who  has 
borne  children.  The  two  following  days  were  Hindoo  holi- 
days but  on  the  22nd  the  prosecutor's  wife  laid  a  formal  com- 
plaint before  the  Deputy  Magistrate  of  Dukin  Shahabazpore, 
who  visited  the  spot  on  circuit.  She  stated  to  me  that  she  had 
gone  on  the  previous  day  to  the  darogah  who  desired  her  to 
petition  the  Deputy  Magistrate,  but  if  so,  the  former  officer  has 
not  thought  it  necessary  to  record  the  circumstance. 
■  The  witnesses  named  in  the  margin*  were  returning  from 

market  in   company  with   the 
•No.2,Mu88t.Zitfelee.  ^ij-^ggg    ^^^^^     j^^j    j^Ujni 

;;  4;  Musst.  Promessoree,  ^o.  1,  when  she  was  <»med  off 
m  the  manner  above  descnbed. 
The  witnesses  Nos.  2  and  3,  are  old  women  and  did  not 
give  their  evidence  in  a  very  lucid  style,  but  they  deposed  with 
sufficient  clearness,  and  every  appearance  of  truthfxilness  to  the 
main  facts  of  how  and  by  whom  their  companion  was  carried  off, 
and  to  their  cries  for  help  bringing  the  witnesses  Chojton 
Jullia  No.  5,  and  Ruttou  Jullia  No.  6  to  her  assistance.  The 
witness  Musst.  Promessoree  No.  4,  is  a  younger  womjm  and  far 
more  intelligent.  She  gave  her  deposition  in  a  Yerj  distinct 
manner,  and  quite  sustained  the  statement  of  the  witness 
Musst.  ftassi  JuUini  No.  1,  as  to  the  manner  in  which  she  was 
carried  away,  and  the  state  of  disorder  and  exhaustion  in  which 
the  witnesses  Button  Jullia  No.  6,  and  Musst.  Akadoshee 
No.  7,  restored  her  to  her  companion. 

These  witnesses  who  are  also  of  the  fishermen  caste  and  were 

returning  from  the  same  market^ 

Ko.5,ChoytunJulha.  ^^^  ^y^^      -^^     £  ^j^3  ^^njen 

„    6,  Button  Jullia.  ,  .- ,  .1  ^ 

''  who  were  m  company  with  ths 
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pro8ecator*8  mfe  when  she  was  carried  away,  gathered  from        185^ 
them  in  general  terms  what  had  passed,  and  hastened  in  the 
direction  taken  by  the  prisoners.    The  evening  was  moonlit       ^'">®^* 
and  dear,  and  enabled  them,  when  they  came  upon  the  party      Case  of 
they  were  in  search  of,  to  recognise  the  prisoners  and  Shador  Alu  Aitkak  Alu, 
holding  the  woman  down  and  Panchconri  in  such  a  position 
with  reference  to  her  as  to  leave  no  doubt  of  his  being  in  the 
act  of  enjoying  her  person. 
This  witness,  apparently  a  very  decent  and  modest  woman, 

No.  7.  M»«t.  Ak.dod,ee.  oonfimed  the  previous  evident 

as  to  the  pnsoners  havmg  earn* 
ed  off  the  prosecutor's  wife  and,  as  she  subsequently  heard^ 
ill-used  her  in  the  manner  already  stated. 

I  may  here  observe  that  the  witnesses  were  consistent  in 
speaking  of  the  prosecutor's  wife  as  a  well-conducted  woman, 
in  whose  character  no  imputation  of  levity  or  indiscretion  rests. 
Their  testimony  with  regard  to  the  estimate  in  which  prisoners 
are  held  was  less  favorable.  Forming  my  own  judgment  of 
the  woman  from  her  appearance,  demeanour,  and  mode  of  nar* 
rating  the  wrong  done  to  her,  I  am  certainly  disposed  to  regard 
her  as  a  decent  and  modest  woman,  of  comely  appearance.  The 
circumstances  of  her  humble  position  in  life,  and  liability  to 
insult  consequent  on  her  carrying  fish  to  market  for  sale, 
strengthen  rather  than  lessen  her  title  to  protection  under  the 
laws  common  in  their  application  to  all  classes.  It  is  an  un^ 
doubted  fact  in  this  piurt  of  the  country  at  least,  that  the  wives 
of  men  of  low  caste  and  following  pursuits  calling  them  muck 
from  home,  such  as  beggars,  fishermen,  and  others,  are  regard- 
ed  as  Dfrnr  subjects  for  insult  and  are  the  general  victims  in 
cases  of  violation.  No  reason  whatever  exists  for  supposing 
that  the  prosecutor,  or  his  wife,  or  any  of  the  witnesses  for  the 
prosecution  has  or  ever  had,  the  sliglitest  ill-will  towards  the 
prisoners  or  their,  as  yet,  unapprehended  companions.  A  ma- 
licious origin  for  the  case  is  not  even  suggested,  and  the  evi^ 
deuce  for  the  prosecution  is  therefore  untainted  by  any  imputa- 
tion of  malice  or  wish  to  injure  the  accused,  'i'his  is  a  very 
essential  point  in  weighing  the  value  of  testimony  in  a  case  of 
this  description. 

The  defence  was  an  alibi  and,  of  course,  a  denial  of  the  crime 
set  forth  in  the  indictment.  Tlie  prisoner  Afthar  Alii  No.  12, 
added  that  the  prosecutor's  wife  entertained  a  criminal  coiv 
nexion  firstly  with  Panchcouri  and  secondly  with  Humeedool- 
lali.  This  statement  I  believe  to  be  wholly  gratuitous  and 
malicious. 

The  alibi  was  proved  in  neither  instance  to  my  satisfaction. 
The  usual  exact  detail  of  dates  and  petty  circumstances  was 
given  with  customary  suspicious  precision,  and  it  is  very  doubt- 
ful whether  the  first  witness,  examined  for  the  defence,  Bhoiah 
2  a  2 
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1858.        Gazi  (No.  10,)  did  not  perjure  himself.  He,  in  the  first  instance, 

— ~ ' —  denied  that  the  prisoner  Afthar  Alii,  No.  12,  was  his  brother- 

June    .      ii^.iaw^  but  w^as  driven  by  a  short  cross-examination  to  admit 

Case  of      that  such  was  really  the  case. 

Aftuab AiiLi.      >iY^Q  Mahomedan  law  officer  acquits  the  prisoners  chiefly  on 

the  ground  of  disbelief  of  the  evidence  as  derived  from  connec- 

tions  of  the  prosecutor  and  females,  and  discredit  of  the  reoog« 

nition  of  the  prisoners. 

From  this  verdict  I  differ.  I  have  already  entered  at  suffi- 
cient length  into  the  merits  of  the  case  as  I  view  them  to  ren- 
der much  further  remark  unnecessary.  I  would,  however,  ob- 
serve that  it  was  quite  natural  that  the  prosecutor's  wife  should 
return  from  the  market  in  company  with  her  mother  aikl  sister- 
in-law  who  occupy  the  same  house  and  share  in  the  same 
vocation,  and  that  the  fact  therefore  of  the  evidence  to  the 
prisoner's  seizing  and  carrying  her  away  being  derived  firom 
them,  can,  in  no  way,  either  as  connections  or  females,  affect  the 
merits  of  the  case.  I  can  observe  no  discrepancies  in  the 
evidence  to  any  material  extent  or  on  any  material  point.  The 
hour  at  which  the  outrage  took  place  vfss  barely  7  o'clock  in 
tlie  evening,  and  the  moon  was  so  far  advanced  as  to  afford 
considerable  light.  The  prisoners  are  near  neighbours  of  the 
witnesses  and  well  known  to  them.  And  finally,  their  evidence 
is  entirely  free  from  the  slightest  suspicion  of  malice  or  ill- 
^iJl. 

In  my  opinion  there  is  sufficient  proof  to  convict  the  pri- 
soners of  complicity  to  the  crime  of  rape,  and  at  all  events,  I 
conceive,  that  the  second  count  of  the  indictment  is  established. 
As  it  is  my  duty  to  suggest  a  sentence  in  accordance  with  my 
own  findin?  on  this  indictment,  I  would  therefore  recommend 
that  the  prisoners  be  sentenced  to  5  years'  imprisonment  each 
with  labor  in  irons. 

Remarks  hy  the  Nizamut  Adavolut. — (Present:  Mr.  A. 
Sconce.)  The  report  of  the  Sessions  Judg;e  in  this  case  con- 
veys a  clear,  careful  and  exact  account  of  the  evidence  recorded. 
The  details  need  not  be  repeated.  Concurring  with  the  Ses- 
sions Judge  in  his  opinion  of  the  evidence,  I  convict  the  pri- 
soners Afthar  Alii  and  Moheeoodeen  of  aiding  and  abetting  an 
attempt  to  commit  rape  on  the  person  of  Bassi  Jullini ;  and,  as 
recommended  by  the  Sessions  Judge,  sentence  the  prisoners^ 
each,  to  five  years'  imprisonment  with  labor  and  irons. 
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Fesssitt: 

J.  a  PATTON,  Esq.,  Judge,  aitd  D.  I.  MONEY,  Esq., 
Officiating  Judge. 


GOVERNMENT  ato  ZUMEEROODEEN 
vereue 

SHEIKH  BUXEE.  3>«^<-a- 

Obhtb  Ghabqsd. — ^Wilfhl  murder  of  Mnsst.  Sonamonee  and       1858. 
Be^ere  wounding  of  Musst.  Bishoo,  her  daughter. 


Committing  Officer.— Mr.  J.  R.  Muspratt,  Joint-Magistrate     ^^^  1^- 
of  Furreedpore.  Case  of 

Tried  before  Mr.  R.  Abercrombie,  Sessions  Judge  of  Dacca^      Shbikh 
on  the  Ist  April,  1858.  -  ^^^"• 

Remarke  by  the  Sessions  Judge.-^The  deceased  Musst.  Sona-  jt^^  prUoner 
monee  was  the  mother  of  Musst.  Bishoo,  the  wounded  woman,  convioted  of  a 
who  is  married  to  the  son  of  the  prisoner.  Bishoo  being  in  an  cruel  and  deli- 
advanced  state  of  pregnancy,  and  consequently  unequal  to  berate  murder 
bodily  fatigue,  her  mother  took  up  her  residence  in  the  house  ^  ff'jla"^ 
of  the  prisoner,  where  she  resided  with  her  husband,  to  assist  ^j^^  courtnot 
her  in  performing  the  household  duties  of  the  family.  admitting    as 

Musst.  Bishoo  the  only  eye-witness  to  the  deed,  deposes  an  extenua- 
that  her  mother  was  cooking  the  dinner,  when  the  prisoner,  who  ^^^^  o^  *be 
was  labouring  under  a  painful  disease,  entered  the  house  and  ^'^^^  ^^ 
inflicted  several  severe  wounds  on  her  mother  with  a  sein^  a  5^""tin|F  the 
kind  of  hatchet  used  for  cutting  date  trees.  She  (witness)  extreme  pe- 
went  up  to  interfere  when  a  blow,  probably  intended  for  her  nalty  of  the 
mother,  fell  on  her  right  arm  causing  a  bad  wound.  Souamo-  ^^»  *1*®  pl®* 
nee  fell  senseless,  was  removed  to  the  hospital  and  died  a  few  ?^®E"*°"®^ 
days  afterwards.  The  prisoner  had  been  very  much  annoyed  guffering  great 
tlie  previous  day,  because  Sonamonee  had  entertained  a  singing  pain  at  the 
party  in  the  evening  in  honor  of  an  expected  auspicious  event  time  when  he 
in  the  family,  and  the  idea  of  their  rejoicing  and  making  merry  committed  th© 
at  a  time  when  he  was  sufTering  great  pain,  irritated  him  con-  ^*'  ™*  P*^ 
siderably.  Ho  had  left  the  house,  m  consequence  the  previous  ^bliBhed^  by 
ni^ht,  and  slept  at  a  relative's  close  by.  He  returned  in  the  any  evidence, 
morning,  when  he  taxed  Sonamonee  with  her  conduct  towards 
him.  High  words  passed  between  them,  which  ended  in  the 
tragical  event  related  above. 

Several  witnesses  arrived  on  the  spot  after  the  deed  had 
been  committed  and  saw  the  two  women  lying  wounded  and 
bleeding,  and  the  prisoner  standing  outside  with  the  bloody 
instrument  in  his  hand.  The  women  both  told  them  that  the 
prisoner  had  wounded  them.     Beerandee,  witness  No.  9,  took 
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1858.       the  weapon  out  of  his  hand.     Nazira*  Bibee,  in  addition  to  the 

_  __.^        „    -_  above,  states  that  she  saw  the 

June  10.         •  Witne88  No.  U.  prisoner  after  the   "*«n"   had 

Case  of       been  taken  from  him,  run  into  her  compound,  where  he  seized 
Shbikh      ijoicl  Qf  a  ^oQ  aj^  inflicted  a  wound  on  his  own  arm.     Shariat- 
BoxEB.      ooUaht  snatched  the  dao  out  of  his  hand.     Previous  to  her 
.  _„.^      -^     ,-  death,  Souamonee's    deposition 

t  Witness  No  16.  ^^  ^^^^^  ^^   ^^^^  Joint-Magia- 

trate,  in  which  she  describes  how  she  was  wounded  bj  the  pri- 
soner. 

Dr.  Bose,  the  medical  officer,  in  his  evidence,  gives  a  descrip- 
tion of  the  wounds  which  he  found  on  the  deceased,  two  of 
which  were  of  a  very  serious  nature,  and,  in  his  opinion,  were 
the  cause  of  her  death.  The  wound  on  Musst.  Bishoo  though 
severe  is  not  of  a  dangerous  character. 

The  piisoner  confessed  before  the  police,  stating  that  he  was 
subject  to  severe  pains  in  the  stomach,  which  prevented  his 
eating  or  drinking,  that  he  hmd  desired  Sonamonee  on  the  pr^ 
vious  day  to  cook  some  fish  for  him,  as  he  was  free  from  pain 
and  able  to  eat.  She  did  not  attend  to  his  wishes  at  the  time, 
but  offered  him  food  in  the  evening  when  the  pain  had  return- 
ed and  he  could  not  eat.  In  addition  to  that  annoyance,  SofUh 
monee  had  vexed  him  very  much  by  having  a  singing  party  in 
the  house  and  making  merry  when  he  was  suffering  acute 
pain.  He  remonstrated  with  her  on  her  conduct  the  following 
day,  when  high  words  passed  between  them.  He  became  angry 
and  fetched  a  9ein^  with  which  he  was  going  to  stiike  her, 
when  she  knocked  it  out  of  his  hand  with  a  stick  she  was  stir- 
ring the  rice  with,  and  taking  hold  of  the  9ein  wounded  him  in 
the  arm  with  it.  On  this  he  seized  the  instrument  out  of  her 
hand  and  inflicted  several  wounds  upon  her  person.  The 
daughter,  he  states,  was  wounded  accident^ly,  when  she  came 
up  to  the  assistance  of  her  mother.  His  confession  before  tl^ 
Magistrate  is  to  a  similar  effect. 

In  the  Sessions  Court  he  pleaded  "  not  guilly'^  to  the  charge, 
but  added  that  the  pain  in  his  stomach  was  sometimes  so 
acute,  that  he  knew  not  what  he  did  when  suffering  from  it 
Deceased  used  to  irritate  and  vex  him  by  not  giving  him  his 
meals  when  he  wanted  them. 

The  jury  who  sat  with  me  on  the  trial,  convict  the  prisoner 
of  "  culpable  homicide." 

Of  the  guilt  of  the  prisoner  there  cannot  be  a  doubt.  The 
crime  is  fully  proved  against  him  by  the  deposition  of  the  mur- 
dered woman,  Musst.  Sonamonee,  taken  down  by  the  Joint- 
Magistrate  previous  to  her  death,  by  the  testimony  of  the 
wounded  woman,  Musst.  Bishoo,  by  the  circumstantial  evidence 
of  the  witnesses  who  saw  the  wounded  women  immediately 
afterwards  and  the  prisoner  standing  close  by  with  the  bloody 
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tnstrument  in  his  hand,  and  lastly  by  the  confession  of  the        1858. 
prisoner.     The  provocation  he  pleads  that  he  received  at  the  ~         "" 
hands  of  his  unfortunate  victim,  was  very  slight,  and  cannot       *^°®     ' 
for  an  instant  be  deemed  sufficient  to  warrant  the  commission      ^^  <^f 
of  the  foul  deed.    Although  the  witnesses  agree  in  stating  that       b^mb 
the  prisoner  was  subject  to  pains  of  an  agonizing  nature,  this 
statement  is  not  confirmed  by  the  testimony  of  the  medical 
officer,  who  deposes  that  "  the  prisoner  does  not  bear  the  appear* 
ance  of  a  man  suffering  for  any  serious  internal  evil,  but  par- 
take of  his  food  regularly.    He  may  be  subject  to  a  slight 
cholic."    That  the  prisoner  was  first  wounded  by  the  deceased 
as  urged  in  his  mofussil  confession  is  not  to  be  believed.     The 
story  is  contradicted  by  the  evidence  of  witness  No.  11,  who 
saw  him  inflict  the  wound  upon  himself,  and  her  testimony  is 
confirmed  by  that  of  No.  15,  who  snatched  the  weapon,  with 
which  he  infficted  the  wound,  out  of  his  hand.    This  weapon 
was  a  different  one  to  that  with  which  the  murder  was  commit- 
ted.    Moreover  the  doctor  pronounces  his  wound  to  bear  the 
appearance  of  a  self-inflicted  one. 

I  cannot  concur  with  the  jury  in  considering  the  crime  sim- 
ply "  culpable  homicide."  The  fificts  of  the  case  in  my  opinion 
show  on  the  part  of  the  prisoner  the  intent  to  commit  mur- 
der, of  which  crime  I  would  convict  him.  Taking,  however, 
into  consideration  the  provocation,  though  slight,  which  he 
did  receive,  and  making  some  allowance  for  the  pain  he  is  said 
to  have  been  suffering  from,  I  would  spare  his  life,  and  recom* 
mend  a  sentence  of  transportation  beyond  sea  for  life. 

Memarhs  by  the  Nizamut  Adawlut, — (Present :  Messrs.  J.  H. 
Patton  and  D.  I.  Money.) 

Mr,  D,  I,  Money. — Looking  at  the  confession  of  the  pri- 
soner in  connection  with  the  whole  evidence  on  the  record, 
there  can  be  no  doubt  of  his  being  guilty  of  a  wilful  and  deli- 
berate murder.  The  only  question  is  whether  he  should  be 
sentenced  to  sufler  death,  or  to  imprisonment  for  life  in  trans- 
portation beyond  sea,  as  the  Sessions  Judge  recommends. 
Cholic  pains  might  produce  a  phrenzy  of  mind  that  would 
deprive  a  person  momentarily  of  a  controul  over  his  actions, 
and  under  their  influence,  where  provocation  was  given,  he 
mig^ht  not  be  able  to  resist  a  homicidal  impulse. 

6ut  there  is  no  reliable  evidence  to  show  that  the  prisoner 
was  in  this  condition,  or  in  such  a  condition  as  to  make  him 
under  the  circumstances  an  object  of  mercy. 

I  should  be  glad  at  any  time,  upon  good  cause  shown,  to 
listen  to  the  recommendation  of  the  lower  Court.  But  as  the 
prisoner's  own  statement  of  the  extreme  pain  he  was  suffering 
at  the  time  is  not  confirmed  by  other  evidence,  and  it  is  to 
some  extent  opposed  to  the  testimony  of  the  medical  officer, 
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18&8.        I  fail  to  see  anj  exteniiating  eireamsUnoes  in  the  case  and 
I       "^      would  therefore  pass  upon  him  a  capital  sentence. 

Mr.  t/l  H,  Fattan. — I  hare  carefullj  considered  the  proceed- 
Sb^u  ^^^  ^^^  ^^  ^^  ^"^^  '^^  ^^^^  °^  donbt  of  the  prisoner's  guilt 
Bcxxj.  ^^  appears  to  be  of  a  morose,  irascible  temperament,  easily  pro- 
yoked,  and  possessing  no  controol  oyer  his  passions  when'  roused* 
He  had  no  reasonable  caose  for  the  outrage  he  committed,  and 
the  act  was  as  deliberate  as  it  was  crueL  The  extenuating  plea 
put  forward  by  him  I  utterly  disregard  as  operating  in  his  (a? (n*. 
I  would  convict  him  of  wilful  murder  and  sentence  him  to  death. 
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PaBSEKT  : 
B.  J.  COLVIN,  Esq.,  Judge, 

GOVERNMENT 
ter9U9 

BOBAH   COMMONLY  so  QklAi^n  ON  ACCOUNT  OF   HIS  IKFIBM*  « 

ITT,  HIS  PBOPEB  NAME  BBINO  AMEER   KHAN.  Backepgunge. 

Cbimx  Chabobd. — Wilful  murder  of  Musst.  Shurbanee  and        ^^^*_ 
wounding  Musst.  Annoo  with  intent  to  murder  her.  j^^^  jq 

Committing  Officer. — Mr.  H.  A.  R.  Alexander,  Magistrate  of       q^   1 
Backergunge.  Akbbb  Khak 

Tried  before  Mr.  F.  B.  Kemp,  Judge  of  Backergunge  on 
the  28rd  April,  1858.  The  priBon- 

Bemarkf  by  the  Sessions  Judge, — This  case  has  been  tried  ^  bom  both 
with  the  assistance  of  a  jury.  ^W^  ^"^h 

The  prisoner  is  both  deaf  and  dumb  and  has  been  so  from  ^SfS  murder 
his  birth,  his  mother  is  also  dumb.  i^nd  wounding 

Before  putting  him  on  his  trial,  I  thought  it  advisable  to  with  intent  to 
direct  the  Magistrate  to  place  the  prisoner  under  the  surreil-  n^urdep,  was 
lance  of  the  Sub-Assistant  Surgeon  for  a  few  days.  The  Sub-  ^  conviction 
Assistant  Surgeon  Baboo  Doorgadoss  Kur,  who  has  left  this  ^p^J^^e^ 
station,  has  submitted  a  report  which  is  with  the  record  ;  his  for  life  in  the 
deposition  before  the  Magistrate  has  been  attested  in  this  Court  zillah  JaU. 
by  the  witnesses  named  in  the  margin.* 

The  late  Civil  Assistant  Sur- 

•No.20,EainguttyHaldar^  ^on    of  this    station    Dr,    M, 

.oomdkr.    '   ^^""'"^'^    ^^-     Scanlan,  who  has  left  the  station 

and  the  country,  was  also  ex- 
amined in  the  Magistrate's  Court.     His  deposition  has  been 

t  No.  18,  Mr.  J.  P.  Pereira.  *^.^^^«^  ^^  ^^'^  P''^   ^^   *^f 

„  19,  Doorgachum  Sein.  witnesses  named  m  the  margmf 
who  are  both  acquamted  with 
English. 

There  can  1)0  no  reasonable  doubt  of  the  sanity  of  the  pri- 
soner, his  demeanour  during  the  trial  was  remarkably  quiet  and 
self-composed.  Before  directing  him  to  plead  to  the  charges 
I  ascertained  that  the  uterine  brother  of  the  prisoner  who  is 
a  witness  in  this  case,  and  who  can  both  hear  and  speak,  pro^ 
fessed  his  ability  to  interpret  the  signs  made  by  the  prisoner* 
I  therefore  swore  the  witness  to  interpret  faithfully  between 
the  prisoner  and  the  Court.  The  prisoner,  pleads  not  guiltv, 
he  pointed  out  upwards  as  if  in  appeal  to  God,  to  me  as  if  in 
appeal  for  justice,  and  to  his  forehead  as  much  as  to  say  that 
his  fate  was  written  there.    His  brother  by  «igns  made  him 

rot.  Yux.  2  ^ 
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1858.         understand  that  he  was  asked  whether  he  committed  the  crimes 

"* — —  for  which  he  was  arraigned,  he  shook  his  head. 

June  10.  r^YiQ  circumstances  of  this  painful  case  are  hriefly  as  follows. 
Case  of  On  the  night  of  the  27th  of  December  last,  Sunday,  the  wit- 
AmmbKhak.  ^ggggg  j^o,  1^  Musst.  Annoo,  No.  2,  Nasoo-chokra,  No.  3, 
Musst.  Janoo  were  sleeping  in  the  same  house,  with  them  were 
Nagur  Alii,  aged  3  years,  the  brother  of  the  witness  No.  2, 
Nasoo,  and  Surbanee  the  deceased  aged  about  2\  years.  Sor- 
banee  was  sleeping  close  to  the  witness  No.  1,  Musst.  Annoo. 
Musst.  Annoo  is  a  widow,  Musst.  Janoo  is  a  very  young 
woman,  and  she  was  residing  with  the  witness  Annoo  during 
the  temporary  absence  of  her  husband. 

That  the  prisoner  on  the  night  of  the  27th  December  1857 
entered  the  house  where  the  above  parties  were  sleeping,  and 
severely  wounded  with  a  dao  weighing  14  chittacks,  and  a 
sketch  of  which  will  be  found  with  the  record,  Musst.  Annoo 
and  Surbanee,  the  latter  of  whom  died  in  the  hospital  of  this 
station,  on  the  3 1st  of  December,  1857,  from  the  effects  of  the 
wounds  inflicted  upon  her  by  the  prisoner,  is  clearly  proved  by 

the  witnesses  named  in  the  mar- 

•  No.  1,  Musst.  Aimoo.  ^    m     'Jhe  boy  Nasoo  aged  be- 

-    2,  Musso  Ghokra.  r  i  ^  -t ».      \ 

I    8,  Musst.  Janoo.  *w«e°  ^^^^^^  ^"^  *^el^«  y®*"*f 

a  remarkably  intelligent  lad  and 

was  fully  conscious  of  the  responsibility  of  the  solemn  affirma- 
tion administered  to  him. 

The  evidencet  of  the  brother  of  the  prisoner,  proves  that  on 
+  N    5  N        Kha  *  Sunday  in  the  month  of  Pose 

^   '      ^  *  last,  towards  the  evening,  the  wit- 

ness returned  to  his  house ;  that  he  did  not  see  the  prisoner  at 
home ;  that  the  people  of  the  house  were  unable  to  tell  him 
where  the  prisoner  had  gone ;  that  the  ne^t  day  early  m  the 
morning  Phedoo  chowkeedar  told  the  witness  that  his  brother 
the  prisoner  had  wounded  the  woman  Annoo  and  the  diild 
Surbanee,  and  directed  the  witness  to  produce  his  brother  the 
prisoner ;  that  the  witness  and  the  chowkeedar  searched  the 
whole  of  that  day  for  the  prisoner  ;  that  at  about  8  P.  M.  of 
that  day,  the  witness  saw  the  prisoner  with  a  dao  in  his  hand 
coming  from  the  west  towards  the  east  in  a  plain  west  of  the 
house  of  one  Lushkur  Khan ;  that  the  prisoner,  seeing  the 
witness  and  the  chowkeedar,  ran  off;  that  the  witness  and  the 
chowkeedar  pursued  and  seisEcd  the  prisoner  with  a  dao  in  his 
hand  ;  that  the  prisoner  was  secured  and  kept  in  the  house  of 
Konai  Fukeer ;  that  the  prisoner  managed  to  effect  his  escape 
during  the  night ;  that  he  was  reapprehended  on  the  momiDg 
of  Wednesday  by  Akbur  chowkeedar  witness  No.  7,  and  others. 
The  witness  identifies  the  dao  produced  in  Court  as  the  one 
which  was  found  in  the  hand  of  the  prisoner  when  he  was 
apprehended  and  that  the  dao  belongs  to  the  family  of  the  wit- 
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ness  and  the  priaoner :  deposes  that  he  heard  from  the  mem-       1858. 

bers  of  his  family  that  the  prisoner  was  not  at  home  on  the  ~ " 

night  of  Sunday.  June  10. 

The  sanity  of  the  prisoner  has  been  established  by  the  evid-       Case  of 
ence  before  the  Magistrate  of  the  Sub-Assistant  Surgeon  Baboo  ^^"^  Khaw. 
Doorgadoss  Kur  duly  attested  in  this  Court. 

There  is  certainly  no  proof  that  any  improper  connection 
existed  between  the  prisoner  and  the  witness  No.  8,  Musst. 
Janoo ;  yet  I  cannot  attribute  the  motiye  of  the  prisoner  in 
entering  the  house  of  Annoo  at  night  and  committing  the 
crimes  he  did  to  any  other  souroe  but  that  of  an  improper  con- 
nection ?rith  Janoo,  either  pre-existing  or  attempted  for  the 
first  time  that  night.  The  boy  Nasoo  too  deposes  that  his 
mother  Annoo  witness  No.  1,  had  forbidden  the  prisoner  to 
visit  her  house.  The  witness  Musst.  Annoo  is  an  elderly  wo- 
man and  has  been  the  mother  of  thirteen  children,  Musst.  Janoo 
18  a  young  married  woman  but  she  has  no  family.  The  prisoner 
ifl  a  young  man  of  about  twenty- two  years  of  age,  good  looking  and 
unmarried.  The  night  of  the  27th  December  was  a  mooiUight 
night.  The  prisoner  entered  the  house  through  the  western 
door.  The  moon  would  shine  into  the  house  through  that 
door  on  the  night  and  at  the  time  the  crime  took  place,  thus 
enabling  the  witnesses  Nos.  1,  2  and  3,  to  recognize  the  party 
who  committed  the  crime. 

The  jury  would  convict  the  prisoner  of  wounding  the  wit- 
ness No.  1,  Musst.  Annoo  with  intent  to  kill,  but  acquit  him 
of  the  charge  of  the  virilful  murder  of  the  little  girl  Surbanee, 
inasmuch  as  the  jury  attribute  her  death  to  accident. 

In  this  verdict  I  cannot  concur :  I  would  convict  the  pri- 
soner of  the  wilful  murder  of  the  child  Surbanee  and  with 
wounding  Musst.  Annoo  with  intent  to  kill.  The  spleen  and 
internal  viscera  of  the  child  Surbanee  were  wounded,  and  she 
died  in  consequence  of  the  injury  received ;  the  wound  on  the 
right  fore  arm  of  the  witness  Annoo  is  reported  by  the  medical 
officer  to  be  severe  though  not  dangerous  to  life,  the  weapon 
used  by  the  prisoner  was  a  daOj  sharp  and  of  considerable 
weight.  I  cannot  find  that  the  homicide  of  the  child  Surbanee 
was  accidental  and  therefore  excusable.  ^'  If  a  party  be  doing 
anything  unlawful,  and  a  consequence  ensues  which  it  may  be 
he  did  not  foresee  or  intend,  as  that  of  a  man  or  the  like,  still 
his  want  of  foresight  shall  be  no  excuse,  for  being  guilty  of  one 
offence  in  doing  antecedently  what  i3  in  itself  unlawful,  he  is 
criminally  guilty  of  whatever  consequence  may  foUow  the  first 
offence." 

What  then  are  the  features  of  this  case  ?  The  prisoner  is  of    . 
age,  he  is  sane,  a  responsible  agent ;  at  night,  armed  with  a  sharp 
and  heavy  dao,  and  clearly  for  no  good  purpose,  he  enters  the 
house  of  the  witness  Annoo ;  he  wounds  Annoo  severely  as  also 
2  u  2 
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185a. 


June  10. 

Case  of 
AmbbbKhak. 


the  child  Surbanee,  who  dies  from  the  effects  of  the  wound 
inflicted  by  the  prisoner.  The  murderous  intent  may  be  in- 
ferred from  the  acts  of  the  prisoner  and  the  dangerous  nature 
of  the  weapon  used. 

I  wish  to  give  the  prisoner  every  advantage.  Were  it  not  for 
his  natural  infirmities,  which  may  possibly  have  prevented  his 
clearing  himself  from  the  charges  made  against  him,  I  should 
have  had  no  hesitation  in  recommending  a  capital  sentenoe ;  as 
it  is,  I  think  justice  will  be  satisfied,  with  a  sentenoe  of  impri- 
sonment for  life  in  irons  and  with  labor  in  the  zillah  jail. 

BemarJeM  hy  the  Nizamut  Adawlut, — (Present :  Mr.  B.  J. 
Colvin.)  The  Sessions  Judge  has  tried  this  case  strictly  in  con- 
formity with  the  instructions  contained  in  Circular  Ordw 
No.  137,  dated  3rd  August,  1814.  The  prisoner  pleaded,  as 
interpreted  by  his  brother,  not  guilty  to  the  charges  ;  but  there 
is  no  doubt  from  the  evidence  on  the  record,  a  correct  outline 
of  which  is  contained  in  the  letter  of  reference,  that  he  is  guilty 
of  them.  I  concur  in  the  conviction,  and,  for  the  reasons 
stated  by  the  Sessions  Judge,  in  the  sentence  proposed  by 
him. 


Pbbsekt  : 

H.  PATTON,  Esq.,  Judge  and  D.  I.  MONEY,  Esq., 
OJUciating  Judge, 


Pumeah. 
1858. 

June  15. 

Case  of 
Allabuz. 

The  prison, 
er  was  convic- 
ted of  wilful 
murder,  and 
there  being  no 
extenuating 
olrcumstanoes, 
sentenced  to 
suffer  death. 
The  Court  ob- 
served that 
whenever  a 
SestionsJudge 
considers      it 


GOVERNMENT  aih)  ALLEEBUX 

versus 

ALLABUX. 

Crime  Chabgeb. — Murder. 

Committing  Officer. — Mr.  B.  R.  Perry,  Deputy  Magistrate 
of  Kisheng^nge. 

Tried  before  Mr.  W.  H.  Brodhurst,  Officiating  Sessions  Judge 
of  Purneah,  on  the  29th  March,  1858. 

Bemarks  hy  the  Officiating  Sessions  Judge, — ^The  prisoner 
is  charged  with  having  murdered  Musst.  Harnn^  his  brother's 
widow. 

The  prisoner  pleaded  guilty. 

The  prosecutor  Alleebux  stated  that  he  is  a  brother  of  the 
deceased,  and  lives  in  the  village  of  Huldeebaree  about  three 
ooss  from  Sealtore  where  his  sister  latterly  resided  with  the 
prisoner ;  that  on  a  Monday  in  Magh  last  the  prisoner  came  to 
his  house,  and  informed  him  that  his  sister  had  died  four  days 
before  from  momorakee,  an  illness  apparently  similar  to  cho- 
lera,  and  he  invited  him  to  the  funeral  ceremony;  that  he 
agreed  to  go,  and  he  heard  nothing  further  till  about  ten  days 
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afterwards,  when  he  was  sent  for  bj  the  Darogah,  who  had       1BS8. 

oome  to  Sealtore  to  enquire  into  the  oircamstaDces  attending  ""T 

Musst.  Harrin*8  death ;  that  on  going  to  Sealtore  he  heard  from      ''"°*  ^°' 
the  Darogah,  his  sister  had  been  murdered^  and  he  heard  the       Case  of 
prisoner  saj,  he  and  fire  other  men  whom  he  named,  were  the     ^"•^^''^ 
guilty  parties,  and  that  his  sister  had  been  taken  to  the  bank  }^  ^^^  ^  ^e- 
of  the  Petchlah  river  on  pretence  of  going  to  Haldeebaree  to  commend  that 
see  her  brother,  the  prosecutor,  and  there  killed.    The  prose-  the     extreme 
eutor  also  stated  that  his  sister  was  with  child,  which  was  the  Penalty  of  the 
cause  of  the  murder ;  that  her  husband  had  died  about  five  years  ^eh    a    «i^ 
ago,  and  she  li?ed  in  her  own  house  at  Sealtore  with  her  bro-  i^  remitted  he 
ther«in-]aw  Allabux,  the  prisoner.     That  the  other  three  pri*  should    point 
soners  (since  acquitted)  are  not  related,  but  that  Jamabux  the  out  the  exten- 
younger  son  of  the  prisoner  Belatoo  had  been  intimate  with  his  mating  oiromn- 
sister  since  the  month  of  Aughun  last,  and  that  he  had  heard  from  J^'^J^  .^^^ 
persons  frequenting  the  neighbouring  haui  of  Haldeebaree  that  ^^^  ^  ^^m\L 
his  sister  was  pregnant.    That  Belatoo  was  the  malffoozar  of  uon. 
the  village  of  Sealtore  and  he  had  caused  the  other  prisoners  to 
commit  the  mnrder,  because  his  son  Jumabux  was  engaged  to 
be  married,  and  he  feared  his  son's  connexion  with  the  deceased 
would  prevent  the  maniage  taking  place.     Prosecutor  further 
stated  his  sister  was  older  than   himself  or  probably  about 
twenty-eight  years  of  age,  and  had  one  child  aged  five  years, 
that  he  had  not  seen  his  sister  for  the  last  year,  that  the  mmrder 
was  committed  at  a  spot  about  two  eo8s  from  his  house  and  one 
eoss  from  Sealtore. 

The  prosecutor's  deposition  before  the  Magistrate  does  not 
vary  much  from  the  above. 

The  prisoner  was  committed  upon  his  own  confession,  the 
direct  evidence  of  two  accomplices  and  the  circumstantial  evi- 
dence  in  the  case. 

The  two  eye-witnesses  retracted  before  this  Court,  what  they 
had  stated  to  the  Deputy  Magistrate  aUeging  their  former 
depositions  had  been  obtained  by  ill-treatment  and  fear  of  the 
police. 

The  prisoner's  confession  to  the  Deputy  Magistrate  is  a  long 
one,  and  the  object  of  it  appears  to  be  to  implicate  the  other 
prisoners  in  the  case,  to  shew  that  one  Jumabux  the  son  of 
the  prisoner  Belatoo  was  the  original  cause  of  the  murder  by  his 
intimacy  with  the  deceased  and  that  he,  Allabux,  was  an  un- 
willing participator  in  the  crime.  As  the  confession  is  the 
principal  evidence  against  the  prisoner  and  it  is  important  to 
see  what  part  he  actually  took  in  the  murder  according  to  his 
own  showing,  I  transcribe  the  greater  part  of  it,  Allabux  states 
his  elder  brother,  died  about  five  years  ago,  and  left  his  widow 
(Harrin  deceased)  and  one  child  of  six  years,  who  since  that 
time  have  lived  with  him,  that  he  is  servant  to  Khedjerbux  an 
accomplice  in  the  murder,  and  he  supported  his  sister-in-law 


240        CASES  IN  THE  NIZAMUT  ADAWLUT. 

ld^<        Mid  ber  child  from  the  wages  he  i^eeived  for  semce ;  that  he 
^""T       TT^  stayed  day  and  nig^t  at  hb  master's  house,  eating  and  sleeping 
^'^     *     there ;  that  one  day  in  Atighan  last  his  sister-in-law  had  taken 
^^  ^^      his  cloth  as   usual  to  wear  on  going  to  the  haut  and  in  the 
^'^^    evening  when  he  went  to  the  house  to   fetch   it,  Jumabox 
hearing  him  come  ran  out  of  Harrin*s  room,  that  he  wanted  to 
seize  him,  but  did  not  like  to  do  so,  when  he  found  who  it  was 
(Jumabux  being  cousin  to  bis  master  Kbedjerbuz).    Allaboi 
then  says,  I  informed  his  elder  brother  Enaitoollah,who  toldme 
not  to  mention  the  circumstance  to  any  one  as  he  was  a  broker, 
and  the  wonian  was  my  sister-in-law  and  therefore  a  portion  of 
the  shame  would  fall  upon  me,  and  that  as  his  brother  was  to  be 
married  soon,  the   circumstance  might  prevent  the  marriage 
taking  place.     In  Pous  Musst.  Harrin  heard   of  Jumabox's 
intended  marriage,  and  said  to  me  and  the  villagers.  See,  Jam* 
mabux  has  got  me  with  child  and  he  is  going  to  marry  elsewhere, 
when  I  have  a  child  my  brother-in-law  will  turn  me  out  of 
his  house,  and  who  will  then  protect  me  P     I  shall  be  helpless. 
After  this  about  the  end  of  Pous  or  beginning  of  Magh,  at 
night,  I  was  sleeping  on  a  box  outside  my  master's  house,  and 
when  about  a  watch  of  the  night  had  passed,  Husnah,  nephew 
to  Belatoo  Malgoozar  came  and  woke  me  up,  saying  Bdatoo 
wanted  me.     I  went  and  foxmd  Belatoo  and  Halal  of  village 
Kootamparah  son  of  a  friend  of  Belatoo,  and  Enaitoollah  son 
of  Belatoo,  and  Khedurbux,  my  master,  all  seated  on  a  maekm 
in  an  out-house  where  horses  sometimes  stand,  they  gave  me  a 
mat  to  sit  upon  and  Husnah  brought  the  hookah^  Hakd  began 
saying  to  me,  *'  Your  sister  is  pregnant,  and  you  are  the  cause : 
Tou  must  marry  her.     I  said,  It  is  true  she  is  pregnant,  but  not 
by  me:  why  should  I  marry  her  ?"     Then  Halal  said,  "  If  yoa 
will  not  maiTy  her,  a  complaint  will  be  made  to  the  Oazee  and 
you  will  be  fined  Bs.  20  and  you  will  be  beaten."   I  said.  If  she 
declare  I  am  the  fskther,  then  of  course  the  Cazee  will  fiiie  me^ 
but  if  she  mentions  another  person  as  the  father  why  should  the 
Cazee  fine  and  beat  me  P    The  Cazee  will  decide.    At  last,  after 
endeavouring  for  a  long  time  to  induce  me  to  marry  her,  I  re- 
fused. So  Ualol  said.  If  you  will  not  marry  her,  then  give  her  me- 
dicine to  cause  abortion."     To  this  I  did  not  agree.     Then  he 
said.  Call  Musst.  Harrin,  and  he  sent  Husnah  with  me,  I  called 
Harrin  and  they  took   her  into  the  yard.    I  also  went  there, 
only  Khedjerbux  and  Belatoo  remained  outside.   Belatoo's  wife, 
whose  name  I  do  not  know,  was  woke  up  and  Halol  obtained 
from  her  a  curry   stone  and   a  little  ginger,    and  taking  oat 
the  root  of  a  medicinal  herb,  gave  it  to  Belatoo's  wife  to  mix 
with  the  ginger,  and  she  then  gave  it  to  Harrin  to  drink.  Harrin 
refused  to  take  it,  so  Halol  threatened  to  beat  her  mth  a  little 
wooden  stool,  and  Belatoo's  wife  said,  if  she  would  not  take  it 
she  would  be  bound  before  and  behind  and  beaten  and  then  she 
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would  be  made  to  drink  it.     From  fear  of  this  she  took  the        1868. 

metal  glass,  and  I  don't  know  if  she  drank  a  little  or  not.  ~J ~ 

Belatoo*8  wife  said  she  had.  Halol  said,  "  Mj  physic  is  so  strong  *"*• 
that  taking  a  little  will  suffice  to  cause  abortion."  Thej  then  Ca>e  of 
let  her  go.  I  took  her  home  and  went  to  sleep  a;^n  on  the  Allabx^x. 
box  of  my  mal^oozar.  Ten  days  afber,  EnaitooUah  asked  me 
if  the  medicine  had  taken  effect  and  caused  abortion,  I  said 
I  had  seen  no  trace  of  it.  He  said,  Come  to  me  tonight  for  some- 
thing, so  I  was  sitting  outside  in  Khedjerbux's  yard,  when  at 
about  a  watch  of  the  night,  Husnah  came  and  took  me  away  and 
I  found  them  sitting  in  the  same  place  as  before,  and  I  sat  on 
the  mat  again.  Halol  asked  me  again  to  marry  her,  but  seeing 
I  would  not  consent,  he  promised  to  give  me  Hs.  20  and  get 
me  married  to  Jadoo's  daughter  if  I  would  kill  Harrin.  To  this 
I  did  not  agree.  On  the  morrow  a  Sunday  (the  Taree  Bhurut 
festival)  Hsdol  said  to  me  frequently.  Take  her  out  of  the  house, 
on  pretence  of  going  to  see  her  brother,  ill,  and  go  with  her. 
Set  off  in  the  evening,  and  remain  under  a  mangoe-tree  rather 
to  the  north  of  a  place  oidled  Oorgunah  pretending  that  you 
have  a  stomach-ache  and  cannot  proceed  ^ther.  At  night 
when  dark  we  will  follow  aud  complete  the  business.  So  about 
an  hour  before  evening,  Enaitoollah,  Bela^oo's  elder  son  came  to 
my  house  where  I  was  and  before  my  sister-in-law  said,  Your 
brother-in-l&w  is  very  ill,  and  has  sent  for  you  and  your  sister* 
in-law.  The  latter  said  it  is  evening  how  can  I  go  now  P  Enait- 
oollah said  he  is  very  ill,  if  you  go  now  you  will  see  him  and  get 
the  few  rupees  he  has.  If  you  go  in  the  morning  and  he  is  dead, 
you  will  not  see  him  nor  get  his  money,  then  what  W'll  you  do  P 
My  sister-in-law  said  how  can  I  go  alone  in  the  evening, 
Enaitoollah  said  she  cannot  go  alone,  you  go  with  her.  So 
Mnsst.  Harrin  set  off  with  me  at  once,  and  according  to  thejr 
instructions  we  stopped  under  the  tree,  on  pretence  of  my  being 
ilL  The  place  was  about  two  or  two  and  half  cos9  from  my 
vUl(^.  When  one  hour  of  the  night  had  gone  Halol  and 
Enait  and  Khedjerbuz  passed  about  two  or  three  rtt«««M  distant, 
and  Husnah  came  to  us.  My  sister  asked  where  he  was  going, 
he  said,  to  Hnldeebaree  to  a  Brahmin.  My  sister  said,  Let  us 
three  gotog'ether;  so  we  set  off,  and  Khedjerbux,  Halol  and 
Enait  went  westwards  at  some  distance  from  us.  I  saw  them, 
but  Harrin  did  not  see  them.  They  went  forward  and  stopped 
on  the  eai^t  bank  of  the  Petchlah  river  and  they  met  us  on 
arrival.  Halol  gave  me  a  knife  saying,  Drive  this  through,  Harrin 
began  to  cry  aiid  shout.  I  said,  This  can  never  be  done  by  me. 
Halol  told  Hasnah  to  put  a  cloth  in  her  mouth  aud  told  me  to 
kill  her.  I  again  refused  and  Khedjerbux  also  said  he  was  afraid 
and  we  should  not  do  it,  but  take  her  back.  Halol  said,  If  you 
take  her  back  alive,  she  will  inform  to-morrow,  and  have  all  of 
us  punished,  we  shall  be  hung.     So  Halol,  Husnah  and  Enait 
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1868.  together  threw  Harrin  down  and  with  ahnse  called  Khedjerbui. 
~  TT"^  Husnah  with  one  hand  put  a  cloth  in  her  mouth  and  with  the 
other  pressed  her  head  down  and  Halol  with  the  knife  got  on 
j^^^^^  lier  hosom,  Enait  and  Khedjerhux  held  her  arms.  Halol  told 
^^  me  to  come,  and  said,  Let  us  all  do  this,  that  no  one  maj  tell 
against  another."  So  all  seized  her  and  Halol  placbg  the  knife 
at  her  throat  said,  ''All  of  you  press  my  hand."  We  all  put 
our  hands  on  his  and  he  pressed  the  knife  in  Harrin,  turned  to 
the  other  side  and  they  cut  her  throat  on  that  side  too.  I  wu 
much  frightened,  I  had  put  off  my  clothes ;  so  had  the  others. 
We  had  only  our  dhotees  on  in  doing  this.  Turning  over  the 
body  we  put  it  in  the  water,  washed  our  hands  and  went  home 
with  our  clotheik  Halol  left  the  knife  near  the  body,  but  he  told 
Husnah  to  bring  it  away ;  it  would  be  useful.  Husnah  washed  it 
and  brought  it  away.  The  knife  belonged  to  Belatoo  and  En&it. 
It  was  about  one  and  half  foot  long  and  was  used  for  killing 
cattle.  Husnah  took  away  the  knife.  I  can  recognize  it  if  I  see 
it.  I  mentioned  in  the  village  I  had  taken  Harrin  to  her  brother 
and  according  to  HaloPs  instructions  I  again  informed  the 
villagers  four  days  afterwards  that  as  I  had  heard  nothing  of 
Harrin,  I  was  going  for  her.  I  went  to  Huldeebaree  to  her 
brother  and  told  him  ^is  sister  had  died  of  momorakee  after 
eight  days*  illness.  I  returned  next  morning  and  told  people  of 
my  own  village  she  had  died  of  cholera.  None  of  the  people 
were  aware  of  her  having  been  killed*  My  sister-in-law  on  tbe 
night  of  the  murder  gave  her  child  to  the  wife  of  Futto,  and  told 
the  child  she  would  return  in  the  morning  afber  seeing  bis 
uncle.  He  remained  there  the  night.  The  child  knows  his 
mother  is  dead.  Khedjerhux  has  it  at  his  house.  On  being 
questioned,  the  prisoner  said  he  did  not  receive  the  Rs.  20  pro- 
mised by  Halol.  The  latter  said  he  would  give  it  after  enquiry 
was  over.  I  said  I  would  tell  if  they  did  not  give  it  to  me.  Halol 
said,  You  had  better  not,  yon  will  be  taken  up  first.  Harrin  was 
young.  I  had  no  illegal  acquaintance  with  her.  I  have  confessed 
voluntarily. 

This    confession    was    properly  attested  by   the  witnesses 

•  w     -lo  -KT        .    11  1.      Nos.  13  and  14,  and  appears  to  hafe 

•  No.  13,  Weamutoollam      ,  ,      .       ^  ^'^ 

„    14,MozumAU.         been  voluntary. 

The  witnesses  also  as  per  margint 

t  No.  15,  Rhamut.  deposed  to  AUabux  having  told  his 

„    17,  Fyzoo.  sister  that  her  brother  was  ill,  and 

"    Jo*  S*ifi!^'  *^**  8^®  ^^^  8»^  *^^  *^  ^^^  5  ^ 

„    19,  uukshaii.  ^^  setting  off  with  her   the  same 

afternoon,  to  his  informing  the  village  that  he  had  left  her  at 
her  brother's  house,  to  his  telling  them  another  day  that  he 
was  going  to  fetch  her  back ;  that  he  returned  and  informed 
the  village,  Harrin  had  died  of  cholera  and  then  exhibited  signs 
of  grief. 


CASES  IN  THE  NIZAMUT  ADAWLUT.        243 

Tbe  witnesses  Nos,  8  ^d  9,  prove  the  finding  of  the  body  in        1858. 

•  u     Q  TVw.    <.  ^^®  Petchlah  river  near  the  village  ""T ~ 

I'  %  dX  of  Boderah  •  and  that  the  throat  was      ^^'^^  ^^• 

**     *  '  cut  on  both  sides.     The  native  doc-       ^"®  ^^ 

top  No.  11,  Sheikh  Lalmohummad,  who  examined  the  corpse,  Allabux. 
said,  he  found  two  wounds  on  the  throat,  each  four  fingers  long 
and  two  fingers  wide ;  deep  wounds  to  the  bone,  as  if  cut  with  a 
knife.  There  was  a  scratch  across  the  wind- pipe,  no  other 
wounds.  The  woman  must  have  died  from  the  wounds  on 
either  side  of  the  throat.  There  was  no  appearance  of  disease 
about  the  body. 

The  prisoner  made  no  defence,  referring  the  Court  to  what  he 
stated  before  the  Magistrate,  that  he  had  nothing  further  to 
say,  and  had  witnesses  to  call. 

The  case  was  tried  with  the  aid  of  the  law  officer.  The 
futwa  declared  the  chai^;es  not  proved  against  any  of  the  pri- 
8onet«,  but  that  complicity  and  privity  were  established  against 
AUabux  by  his  confession,  and  that  he  is  liable  to  akoobut. 

It  will  be  observed  in  the  confession  that  although  the  pri- 
soner wishes  to  shew  he  was  not  the  primary  cause  of  the  mur- 
der and  was  made  an  accomplice  by  other  parties  who  instigat- 
ed and  counselled  the  deed,  yet,  that  in  reality,  he  took  a  very 
active  part  in  the  crime.  He  acknowledges  to  twice  voluntarily 
attending  at  night  a  meeting  of  persons  who  were  plotting 
iojury  to  his  sister-in-law,  and  of  which  he  told  her  nothing. 
He  acknowledges  taking  her  from  home  on  pretence  of  going  to 
see  her  brother,  who  he  said  was  ill,  knowing  that  in  reality  he 
was  taking  her  for  the  purpose  of  being  murdered,  that  when 
be  had  arrived  at  the  appointed  place  of  meeting,  he  feigned 
illness,  in  order  to  keep  his  sister  there  till  hb  accomplices 
arrived,  and  then,  that  he  aided  in  her  murder  by  pressing  the 
Jiand  of  the  man  who  used  the  knife,  all  this  was  quite  volun- 
tary, according  to  his  own  statement.  The  excuse  is,  that  he 
was  told  to  do  it,  but  be  was  not  obliged  to  obey,  and  had  he 
been  disinclined,  he  would  not  only  have  refused  to  have  any 
share  in  such  a  erime,  but  would  have  informed  his  sister-in-law 
of  the  plot  against  her  life ;  have  taken  measures  for  the  pre- 
vention of  the  deed,  and  have  denounced  the  conspirators. 

The  part  he  states  he  took  in  the  death  of  his  sister-in-law 
and  his  conduct  before  and  after  the  murder  as  described  by  the 
vntnesses,  prove  that  he  was  a  free  agent,  his  statement  as  to 
one  Jummabux  having  been  intimate  with  deceased,  1  am  in- 
clined to  doubt,  for  although  the  prosecutor  mentions  the  cir- 
cumstance, I  did  not  place  much  reliance  on  tliat  part  of  his 
statement ;  he  had  not  seen  his  sister  for  a  year,  and  therefore 
what  he  sifted  was  from  hearsay.  The  witnesses  who  resided 
in  the  same  village,  for  the  most  part  said  they  supposed  deceas- 

VOL.    VIII.  2   I 
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1858.        ed  was  pregnant  by  the  prisoner,  and  I  am  disposed  to  think 
'       71      their  supposition  was  the  correct  one. 

^^^  '  If  correct,  the  story  aboat  Jummabtix  was  invented,  in  order 
Case  of  j^Q  implicate  the  other  prisoners.  I  do  not  think  all  the  facta 
ALLABUX.  ^p  ^^^  ^^^  hzYB  bccn  elicited.  There  seems  to  have  been  some 
ill-feeling  between  certain  parties  in  the  village,  and  it  is  not 
improbable  that  enmity  may  have  been  the  cause  of  some  of  the 
parties  being  unjustly  arrested.  The  prisoner  Allabux  I  con- 
sider was  a  principal  in  the  crime  ;  whether  he  was  aided  or  not 
b  uncertain. 

I  therefore  dissent  from  the /utwa  of  the  law  officer,  and  would 
convict  the  prisoner  Allabux  upon  his  confession,  and  the  cir- 
cumstantial evidence,  of  the  crime,  with  which  he  stands  charg- 
ed, namely,  the  wilful  murder  of  Musst.  Harrin,  and  under  all 
the  circumstances  of  the  case,  I  recommend  he  be  transported 
for  life. 

Remarks  hy  the  Nizamut  Adawlut. — (Present :  Messrs*  J.  H. 
Pat  ton  and  D.  I.  Money.) 

Mr,  J,  H,  Fatton, — The  prisoner  admits  that  he  voluntarily 
attended  meetings  of  persons  designing  bodily  injury  to  the 
deceased,  jeopardizing  life,  without,  in  the  slightest  degree^ 
apprizing  her  of  the  mischief  intended,  or  the  machinations 
practised  against  her.  He  also  admits  that  he  took  her  from 
home  on  pretence  of  conducting  her  to  her  brother,  whom  he 
represented  as  being  ill,  whilst  he  was  actually  leading  her  to 
the  place  of  slaughter,  that  he  aided  and  furthered  the  project 
of  her  destruction  by  detaining  her  under  a  false  plea  of  illness 
at  the  place  appointed  for  the  murder  until  the  arrival  of  his 
accomplices,  and  that  he  assisted  in  the  actual  perpetration  of 
the  crime  by  pressing  the  hand  with  which  the  knife  was  applied 
to  the  throat  of  the  deceased.  He  admits  all  this,  freely  and 
voluntarily,  and  his  only  excuse,  or  plea  of  extenuation  is  that 
he  was  told  to  do  it. 

Be  the  circumstances  what  they  may  under  which  this  cruel 
and  cold-blooded  double  murder,  if  I  may  so  express  myself,  has 
been  committed,  whether  bjr  the  prisoner  alone  or  with  the  aid 
of  accomplices,  the  above  admissions  of  the  prisoner  leave  no 
doubt  on  the  mind  that  from  first  to  last  he  was  an  active  agent 
in  the  crime  and  actually  assisted  in  its  perpetration  by  adding 
efficacy  to  the  means  employed  in  the  destruction  of  life.  Besides 
these  confessions  there  is  circumstantial  evidence  on  the  record 
of  the  trial,  strongly  corroborative  of  the  presumption  that  he 
Avas  most  interested  in  the  removal  of  the  deceased  and  took  an 
active  part  in  effecting  that  object  by  means  of  her  death.  I 
would  convict  the  prisoner  of  the  wilful  murder  of  Musst. 
Harrin  while  in  a  state  of  pregnancy,  and  sentence  him  to  sutler 
death. 

Jlr.  D.  I.  Monet/. — There  is  so  much  circumstantiality  in  the 
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confession  of  the  prisoner,  that,  althoagh  such  parts  as  implicate        1858. 
other  persons  have  not  been  borne  out  upon  the  trial,  I  see  no 
reason  to  doubt,  that  in  the  horrible  account  he  has  given  of  ®  ^^' 

the  murder  he  has  stated  what  is  true.  We  have,  however,  only  ^^^  of 
to  look  upon  the  confe&sion,  which  is  proved  to  have  been  given  Allabttx. 
Toluntarilj,  as  bearing  upon  his  own  share  in  the  transaction, 
and  as  evidence  against  himself.  Upon  this  confession,  and 
under  the  ciroumstaDces  as  they  appear  in  the  evidence  upon  the 
record  of  the  trial,  he  is  clearly  guilty  of  a  most  cruel  and  deli- 
berate murder. 

I  do  not  understand  upon  what  grounds  the  Sessions  Judge, 
convicting  the  prisoner  of  wilful  murder,  recommends  him  to  be 
transported  for  life.  "Whenever  he  may  consider  it  his  duty  to 
recommend  that  the  extreme  penalty  of  the  law  should  be 
remitted,  he  should  point  out  the  extenuating  circumstances 
that  justify  such  a  remission.  I  see  nothing  whatever  in  this  case 
to  extenuate  the  crime,  and  render  the  prisoner  an  object  for 
mercy,  and  therefore  concur  in  passing  sentence  of  death  upon 
him. 


Pbssikt  : 
D.  I.  MONEY,  Esq.,  Officiating  Judge, 


RAMESSUR  MUNDUL  and  GOVERNMENT 

verstu 

EDOO  SHEIKH  (No.  9,)  BABOO  SHEIKH  (No.  10,) 
MEAHJAN  SHEIKH  (No.  11,)  TEELUCKLALL  LAL- 
LA  (No.  12,)  SHEWBURT  KAHAR  (No.  13,)  HEERA- 
LALL  PATTUCK  (No.  14,)  H  URN  AM  SINGH  (No.  15,) 
OMKAWSINGH(No.l6,)  SOLEMAN  HAPSHEE  (No.  Moorsheda- 
17,)  FOOKEER  SHEIKH  (No.  18,)  and  ICHABAR  ^^• 
OOPERDEA  (No.  19.)  1858. 

Crime  CHAHOED.-^Prisoners  Nos.  9  to  19,  Ist  count,  dacoi*  ^^ ~ — 

ty   with  wounding  in  the  house  of  the  prosecutor,  in   which 
dacoity  property  to  the  value  of  rupees  104-8-9  was  robbed,  and       ^"^®  ^^ 
in  which  Haradhun  Mundle  was  severely  and  Ramlall  Mundle   auTo^h^'^^ 
slightlj  wounded;  prisoners  Nos.  9  to  16,  2nd  count,   knowing- 
ly receiving  and  retaining  in  possession  a  portion  of  the  proper-     ^he  appeal 
ty  plundered  in  the  aforesaid  dacoity.  of  the  prison- 

CBiif  E  Established. — Prisoners  Nos.  9  to  15,  and  17  to  19,  ers  reject- 
dacoitj  with  wounding ;  prisoner  No.  16,  knowingly  receiv-  ^^>  ""^  *^^ 
ing  and  possessing  plundered  property.  tho*^"sLion8 

Ootntnitting  Officer. — Mr.  C.  JSpencer,  Officiating  Magistrate  judge"  con- 
of  Moorshedabad.  firmed.     The 

2  I  2 


240        CASES  IN  THE  NIZAMUT  ADAWLUT. 

1858.  Tried  before  Mr.  A.    Pigoo,  0£Eioiating  Sessions  Judge  of 

•~ 7"^  Moorshedabad,  on  the  28rd  April,  1868. 

June  15.         Bemarks  by  the  Officiating  Sesnom  Judge.^On  the  moFDiDg 
Case  of      Qf  f;|ie  16th  March  last,  the  darogah  received  intelligence  of  a 
^^d  ^thM«^  dacoity  having  occurred  the  previous  night  in  the  village  of 
Gurrabhosa  in  the  house  of  the  prosecutor  Rameshwar,  he  was 
Court  remark-  about  to  start  for  the  spot,  when  witness  No.  88,  Koonjudasg 
ed  that  the  lo-  went  to  him  and  told  him  he  had  just  observed  a  body  of  six 
cal   investiga-  n^en,   one  of  whom   carried  a  large  bundle,  passing   quickly 
tionleadiDgto  ^I^^^Ij  the  village,  the  darogah  immediately  sent  the  mohurrir 
Bion  fu^  con-  ^^  ^^^  prosecutor's  village,  and  started  himself  in  pursuit  of 
Tiction  of  the  these  men.     The  rest  of  the  case  will  best   appear  from  an  an- 
prisoners  was  alysis  of  the  evidence  which  I  proceed  to  give, 
very    credita-      "pj^e  prosecutor  deposed  to  the  dacoity  having  occurred,  to  the 
H(»     *"®P^'  dacoits  having  wounded  his  uncle  Haradhun  and  one  Bamlall, 
and  to  the  villagers  having  attacked  the  dacoits  who,  however, 
escaped  with  plundered  property  to  the  value  of  rupees  lO^t-S-9. 
Witness  No.  1,  Brojolall  Chatterjea,  darogah,  deposed  to  his 
having  started  after  the  men  mentioned  to  him  by  Koonjudass,  and 
stated  that  after  riding  about  half  a  mile  and  despatching  bur- 
kundazes  in  every  direction,  he  saw  on  the  banks  of  a  tank 
called  Notungram  a  man  walking  fast  towards  Horespore,  he 
'  called  to  him  to  stop  and  not  getting  satisfactory  answers  from 
him  he  opened  his  ckudder,  and  found  under  his  left  arm  the 
property  No.  1,  this  person  was  No.  9,  prisoner ;  the  darogah 
riding  further  on  towards  Horespore  mdt  saw  two  men  with  a 
bundle  sitting  on  the  gp*ound,  they  immediately  arose  on  seeing 
him ;  he  seized  them  both  and  found  that  they  were  prisoners 
Kos.  10  and  18  ;  No.  10,  began  to  struggle  but  witness  No.  2, 
Chonchal  burkundaz  coming  up  with  others,  they  were  both 
apprehended,  in  No.  lO's  bundle  were  the  articles  Nos.  2  to  6, 
and  upon  No.  18,  was  a  fresh  wound  on  the  hip  ;  about  quarter  of 
a  mile  further  on,  the  darogah  observed  three  men,  and  with  tlie 
assistance  of  Nitye  Ghose  and  others  he  seized  them,  they  were 
Nos.  11,  13  and  14,  and  on  searching  them  he  found  in  the  waist 
of  No.  11,  the  property  No.  9,  and  tied  op  in  a  cloth  on  the 
back  of  No.  13,  the  property  Nos.  7  and  8,  and  under  the  arai 
of  No.  14,  wrapped  up  in  a  quilt  No.  10,  were  a  sword  and  a 
heavy  iron  flail ;  about  half  a  mile  further  on  in  the  fn6t,  the  daro- 
gah saw  one  man  walking  and  in  his  hand  was  an  axe,  this  was 
No.  17,  who,  on  being  seized,  told  the  darogah  that  three  more 
men  had  gone  6n  towards  Khonapookur,  the  darogah  followed 
them,  and  with  some  difficulty  apprehended  them,  they  were 
prisoners  Nos.  12,  19  and  20,  and  on  the  waist  of  No.  12,  tied 
up  in  the  cloth  No.  1 3,  were  a  pair  of  silver  bracelets  No.  11, 
and  a  gold  naih  No.  12 ;  and  on  No.  20  resisting  his  capture, 
4  rupees  and  one  pice  fell  from  his  waist.     The  darogah  took 
them  all  to  the  thannah  and  while  engaged  in  examining  the 
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prisoners  the  witness  No.  12,  Mohur  Sheikh  brought  up  the        1858. 

prisoner  No.  16,  whom  he  had  apprehended  on  suspicion,  and  ~ ^7 — 

on  him  were  two  swords  and  the  property  Nos.  15  and  16.   The  ® 

prisoners,  except  Nos.  13,  14  and  20,  confessed  to  having  com-      ^^^  of 
mitted  this  dacoity  ;  No.  13  confessed  that  he  had  knowingly  ®^  ^th"*^ 
received  the  property  found  upon  him,  and  Nos.  20  and  14,    ^^   ^   *"' 
deaied  all  knowledge  of  the  matter ;  they  were  all  sent  to  the 
Magistrate;  the  prisoner  No.  10    named  amongst  otliers  the 
prisoner  No.  16,  who,  afber  some  search,  was  apprehended  on  the 
next  day  with  property  No.  17,  he  denied  hb  guilt,  but  was 
also  sent  to  the  Magistrate. 

The  witness  No.  2,  Chonchal  burkundaz  corroborates  the 
darogah's  above  deposition.  The  witness  No.  12,  Mohur  Sheikh 
proves  the  apprehension  of  prisoner  No.  15,  with  the  property 
Nos.  15  and  16. 

The  witness  No.  14,  Syefolla  burkundaz  proves  the  appre- 
hension of  prisoner  No.  16,  with  the  property  No.  17. 

The  witnesses*  Nos.  17^  18,  22  and  85,  prove  that  the  dacoity 
took  place,  that  Haradhun  and  B,^m* 

•No.l7,Nilkant.  laU  were  wounded  and  that  the  da- 

»•  ^*i3X*  ^*^'    "^^^    attacked;    Rdmun    also 

"  86,'  Boman.  proves  that  he  wounded  one  of  the 

dacoits  with  a  spear. 

The  witness  No.  21,  Romanath  mohurrir  proves  that  he  took 
the  prosecutor's  deposition  and  the  list  of  stolen  property  be* 
fore  he  knew  of  the  apprehension  of  the  prisoners;  he  also 
proves  that  the  prisoner  No.  9,  freely  and  willingly  confessed  ; 
and  the  sooruihal  of  the  wounds  of  Haradhun  and  Ramlall,  nei- 
ther of  which  wounds  endangered  their  lives,  though  that  of 
Haradhun  was  severe. 

The  witness  No.  19,  Haradhun  was  absent  in  the  jail  hospital 
four  miles  distant  from  the  kutclierry  and  as,  I  was  assured,  he 
could  come  only  in  a  doclee^  I  dispensed  with  his  presence. 

The  witnessest  Nos.  23  and  24,  prove  that  the  prisoners  Nos. 

9,  11,  12, 13,  15  and  19,  confessed 

t  Na28,8oodhakriBto  freely  and  voluntarily  before  the 

„       ,    o  oc  ona  darogah. 

The  witness  No.  25,  Herah  Shah  supports  the  darogah's  evi- 
dence regarding  tlie  confessions  of  prisoners  Nos.  10,  17  and  18, 
and  proves  that  they  confessed  freely  and  voluntarily. 

The  witnesses;!:  Nos.  29  and  31,  prove  that  the  prisoners  Nos. 
^    ,  ^  9,10,ll,12,13,17,l8andl9,con- 

X  No.  29,  AhedoolUh.  ^^^^  £^^^1     ^^  voluntarily  be- 

„   SCJugdxsh.  fore  the  M^istrate. 

The  above  witnesses  Nos.  17,  18  and  37,  Madhub  Mundle 
prove  the  property  to  belong  to  the  prosecutor. 

The  witness  No.  38,  Koonjudass  proves  that  he  saw  five  or 
six  men  in  the  early  morning  passing  through  the  village  with 
a  bundle,  and  gave  information  at  the  thannah. 
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1858.  The  prisoner  No.  12,  is  a  sepoy  (as  also  are  Nos.  14,  15  and 

— ' ' —  20,)  of  the  Nawab  of  Moorshedabad  and  No.  19,  is  a  Sowar  belong- 

June  16.       .jjg  ^^  j^.g  establishment ;  No.  14  was  a  Sepoy  of  the  late  19th 
Case  of       Native  Infantry  and  No.  20  of  the  late  7th  Native  Infantry 
^^  ^^^^'^^  ^^^  ^^  received  his  discharge  before  the  mutiny  of  that  corps  in 
an    o  lers.    j^j^  ^^^^    There  is  not  the  slightest  doubt  in  my  mind  that  the 
confessions  of  the  above  confessing  prisoners  were  really  made 
by  them ;  those  before  the  Magistrate  too  are  full,  ample  and  con- 
sistent, and  I  believe  they  all  relate  truly  that  the  respective 
prisoners  were  at  the  dacoity.     The  prisoners  Nos.  10,  12,17 
and  19,  pointed  out  before  the  Magistrate  the  whole  of  the  pri- 
soners (except  No.  16,)  as  their  accomplices,  and  though  such 
statements  are  not  direct  evidence,  yet  by  the  ruling  of  the 
Sudder  Nizamut  in  the  case  of  Government  versus  Herdyal  &c. 
of  2l8t  January,  1867,  they  may  be  considered  iu  evidence. 

I  convict  the  prisoner  No.  9,  Edoo  Sheikh,  of  having  commit- 
ted this  dacoity  with  wounding,  upon  his  mofussil  and  fouj- 
daree  confessions,  corroborated  by  the  finding  of  property  No.  1, 
in  his  possession. 

.  I  convict  the  prisoner  No.  10,  Baboo  Sheikh,  of  the  same 
crime  upon  his  mofussil  and  foujdaree  confessions,  corroborated 
by  the  finding  of  property  Nos.  2  to  6  upon  him. 

I  convict  the  prisoner  No.  11,  Meahjan  Sheikh,  of  the  same 
crime  upon  his  mofussil  and  foujdaree  confessions,  corroborated 
by  the  finding  of  property  No.  9,  upon  him. 

I  convict  the  prisoner  No.  12,  Teelucklall  Lalla,  of  the  same 
crime  upon  his  mofussil  and  foujdaree  confessions,  corroborated 
by  the  finding  of  property  Nos.  11,  12  and  13  upon  him. 

I  convict  the  prisoner  No.  13,  Shewburt  Kahar,  of  the  same 
crime  iu  consequence  of  its  being  proved  that  he  was  seized 
with  Nos.  11  and  14,  prisoners;  that  he  acknowledged  in  the 
mofussil  that  he  was  with  the  prisoner  No.  19  ;  that  he  was  his 
servant ;  and  that  he  acknowledged  in  the  foujdaree  Court  that 
he  received  the  property  Nos.  7  and  8,  from  the  prisoner  No. 
10,  knowing  that  he  had  obtained  it  by  this  dacoity,  and  that 
he  was  pointed  out  before  the  Magistrate  as  one  of  the  dacoits 
by  the  prisoners  Nos.  10,  12,  17  and  19. 

I  convict  the  prisoner  No.  14,  Heeralall  Pattuck,  of  the  same 
crime  in  consequence  of  its  being  proved  that  he  was  seized 
with  Nos.  11  and  13,  prisoners,  with  a  sword  and  an  iron  flail 
(a  weapon  of  a  most  murderous  and  infernal  nature)  wrapped 
up  in  the  property  No.  10,  a  quilt,  that  he  acknowledged  he 
had  received  the  quilt  from  the  prisoner  No.  18,  in  the  mofus- 
sil, that  he  declared  in  the  foujdaree  that  that  quilt  was  his  own, 
which  is  proved  however  to  belong  to  the  prosecutor  and  which 
he  does  not  claim  in  this  Court,  and  that  though  he  denies  his 
mofussil  signature  to  his  answer,  and  declares  that  in  the  fouj- 
daree he  was  forced  to  sign  a  statement  he  did  not  make,  which 
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forcing  however  he  does  not  attempt  to  prpve  ;  yet  it  is  proved        1858. 
that  he  did  sign  his  mofussil  statement  of  his  own  accord,  and  — - —         " 
finally  in  consequence  of  his  being  unable  to  prove  his  defence,  ® 

and  his  being  pointed  out  before  the  Magistrate  as  one  of  the       Oase  of 
dicoits  by  Nos.  10,  12,  17  and  19.  Bd<k)  Sheikh 

I  convict  the  prisoner  No.  15,  Hurnam  Singh  (who  called  him-  oihen. 

self  Hurlall  Singh  in  the  mofussil)  of  the  same  cnme  upon  his 
mofussil  confession,  and  from  its  being  proved  that  he  was  seiz- 
ed with  the  two  swords  and  the  property  Nos.  15  and  16 ;  from 
his  being  pointed  out  before  the  Magistrate  as  one  of  dacoits 
by  prisoners  Nos.  10,  12,  17  and  19,  and  from  his  faiUug  to  prove 
his  defence. 

I  convict  the  prisoner  No.  16,  Oomrow  Singh  of  knowingly 
having  in  his  possession  property  obtained  by  this  dacoity,  in 
consequence  of  its  being  proved  that  the  property  No.  17,  was 
found  upon  him,  and  that  property  being  clearly  identified  by 
the  prosecutor  and  witnesses  of  having  been  part  of  the  proper- > 
ty  plundered,  while  the  prisoner's  statement  of  its  being. his 
owu  property  is  not  proved,  and  he  named  as  his  sole  witnesses 
to  its  being  his  property,  the  prisoner  No.  18,  and  one  Bhikoo, 
both  of  whom  are  stated  by  the  prisoner  No.  10,  (who  implicat- 
ed this  prisoner  No.  16,)  to  have  been  the  people  who  got  up 
this  dacoity. 

1  convict  the  prisoner  No.  17,  Soleman  Habshee  of  this  da- 
coity upon  his  mofussil  and  foujdaree  confessions,  supported  by 
hb  being  seized  with  a  heavy  axe,  and  his  being  pointed  out  as 
one  of  the  dacoits  by  the  prisoners  Nos.  10,  12  and  19. 

I  convict  the  prisoner  No.  18,  Faqueer  Sheikh,  of  the  same 
crime  upon  his  mofussil  and  foujdaree  confessions,  supported  by 
his  having  been  seized  with  a  fresh  wound  upon  his  person,  and 
his  being  pointed  out  by  the  prisoners  Nos.  10, 12,  17  and  19, 
as  one  of  the  dacoits. 

I  convicts  the  prisoner  No.  19,  Ichabar  Oopadia,  of  the  same 
crime  npon  his  mofussil  and  foujdaree  confessions,  and  from  his 
having  been  pointed  out  as  a  dacoit  by  the  same  prisoners. 

The  prisoners  before  me  deny  their  mofussil  and  foujdaree 
confessions,  but  their  denials  are  useless. 

I  sentence  the  whole  of  the  prisoners  from  Nos.  9  to  19  under 
Regulations  XVI.  of  1825  and  L.  of  1803,  each  to  (IG)  sixteen 
years'  imprisonment  with  labor  in  irons  in  banishment. 

The  darogah  and  Chuuchal  burkundaz  have  behaved  ex- 
tremely well  in  this  case  and  1  recommend  them  to  the  Magis- 
trate for  a  handsome  reward,  I  direct  a  reward  of  10  rupees  be 
paid  to  the  witness  No.  12,  Mohur  Sheikh  for  his  gallantry  in 
apprehending  the  prisoner  No.  15. 

N.  B. — With  reference  to  prisoner  No.  20,  Chummrew  Singh  a 
reference  has  been  made  to  the  Nizamut  Adawlut  in  my  letter 
No.  125,  dated  27th  April,  1858. 
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June  15, 
Case  of 


1858.  Semarks  hy  the  Nizamut  Adawlut — (Present :   Mr.  D.  I. 

Money.)     Both  the  Magistrate  and  Sessions  Judge  have  evinced 

great  care  in  the  trial  of  the  prisoners.     Against  tlie  prisoners 

Nos.  9,  10,  11,  12,  17,  18  and  19,  the  evidence,  including  thw 

d^  thm«^"  ^*^^  confessions,  which  are  proved  to  have  heen  voluntary,  is 

^'^    ^        *    clear  and  consistent,  and  estahlishes  their  guilt  heyond  a  doubt. 

The  prisoners  Nos.  13,  14,  15  and  16,  are  convicted  upon  vio- 

lent  presumption  as  accomplices  in  the  perpetration  of  the  da- 

coity  with  wounding.     I  see  no  reason  to  interfere  with  the 

sentence  passed  upon  them  all  by  the  Sessions  Judge  and  reject 

their  appeal. 

The  local  investigation  leading  to  the  apprehension  and  con* 
▼iction  of  the  prisoners  is  very  creditable  to  the  Police. 


Peebekt  : 

H.  T.  RAIKES  AND  A.  SCONCE,   Esijs.,  Judges  akd 

D.  1.  MONEY,  Esq.,  Officiating  Judge. 


24-Pergh8. 
1868. 

June  23. 

Case  of 
Bama  Ky- 

BUBTNEB 

and  another. 

In  this  case, 
one  prisoner  is 
oonvicted  of 
wilful  murder, 
but  the  state- 
ments made 
by  a  second 
prisoner  are 
held  not  to  be 
confessions 
and  he  is  ac- 
quitted. 


GOVERNMENT 
versuf 
BAMA  KYBURTNEE   (No.   1,)  ROOPCHAND   HAZRA 
(No.  2,)  AifD  MUDDHOO  CHOWKEEDAR  (No.  3.)* 

Cbimb  Chaboed. — 1st  count,  prisoners  Nos.  1  and  2,  wilful 
murder  of  Harani  Chookree,  daughter  of  the  co-prosecutor 
Bhojobun  Kulloo ;  2nd  count,  prisoners  Nos.  1  and  2,  accomplice- 
ship in  the  above  ;  3rd  count,  all  three  prisoners  Nos.  1,  2  and  3, 
privity  to  the  above ;  (4th)  additional  count,  (prisoner  No.  2,) 
accessaryship  after  the  fact  in  the  above  murder  of  Harani 
Chookree. 

CommittiDg  Officer. — Mr.  J.  J.  Grey,  Magistrate  of  Howrah. 

Tried  before  Mr.  J.  E.  S.  Lillie,  Additional  Sessions  Judge 
of  24-Pergunnah8,  on  the  17th  April,  1857. 

BeTiiorks  hy  the  Additional  Sessions  Judge. — Harani,  a  girl  of 
about  ten  years  of  age,  covered  with  gold  and  silver  ornaments, 
left  her  father's  house  on  the  morning  of  the  15th  of  February 
last.  She  did  not  return,  and  no  tidings  of  her  were  received 
during  the  course  of  the  day. 

Her  father  deposes  that  on  the  following  morning  he  heard 
from  a  child  of  prisoners  Nos.  1  and  2v  that  the  female  prisoner 
had  murdered  his  daughter.  He  further  deposes  that  he  also 
heard  from  witness  No.  15,  that  he  had  seen  the  female  prisoner 


*  Acquitted  by  the  Lower  Court. 
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coming  from  ike  dire^-tioa  of  an  unosed  tank  with  her  clothes        1858. 

wet.  — ~ 

The  tank  was  searched  *  and     ^"''^  ^• 
•  Wit.  No.  a,  Brqjo  Kulloo,  Harani's  body  was  found.    The        Caw  of 

Bo«e,aoiSi8htJ"^'^       '^'^         tank  was  covered   with   weeds,    BamaKt- 
„     „    8,  Parlwtty  Kulloo.     »»<!  ^^^  ^^J  ^»»d  l>een  depositr   ^^^^, 
ed  in  shallow  water  under  some 
weeds.     The  body  was  stripped  of  ornaments. 

Suspicion  lell  mpon  prisoners  Nos.  I  amd  2,  eventually  they 

both  confessed,  amd  the  female 
t  Wit.  No.  5,  Pripoorachom         pcisoaer   produoedf  all  the  mis- 

'^;  „  6,BiiiobMdoo»ian,  ^'J^  ornaments  fronj  various 
Qomashta.  |*»ce«   of   concealmeiit  in    and 

about  her  house. 

The  substance  of  the  confession  of  the  female  prisoner  may 
be  thas  stated^  the  girl  came  to  the  house  when  she  and  her 
husband  were  at  home ;  h&r  husband  went  out,  and  she  and  the 
girl  was  left  together ;  the  girl  leaat  up  against  the  wall^ 
where  a  curry  stone  had  beea  piaoed  ;  the  stone  fell  upon  the 
girl,  and  she,  prisoner,  them  pressed  the  stone  mpon  the  girl's 
throat  until  she  died.  The  prisoner  goes  on  to  say  that  she 
placed  the  body  in  a  sack  ^  and  that  dmring  the  might,  having 
stripped  it  of  its  ornaments,  she  dragged  it  to  the  tank  and 
pushed  it  into  the  water.  The  prisoner  affirms  distinctly  that 
«he  killed  the  girl  for  the  sake  d  her  ornaments.  The  prisoner 
repeated  the  above  statement  before  the  Magistrate  with  this 
▼acriation,  that  she  asserted  that  death  was  caused  by  the  curry 
«tone  accidentally  falling  upon  the  girL 

Prisoner  No.  2,  confessed  in  the  mofussil  and  before  the 
Magistrate,  that  he  was  present  whem  the  giri  can^-tohia 
house  ;  th«t  he  noticed  her  Jewels;  that  he  left  his  house  Ind  did 
^  not  return  until  the  night,  whem  his  wife  told  him  what  she 
had  done ;  that  he  saw  and  examined  the  body ;  amd  that  om 
the  fuUowimg  mornimg  he  went  off  to  the  house  of  his  father-in* 
law. 

The  Civil  Assistant  Surgeon  proves  that  he  examined  the 
body  of  the  girl ;  tbat  she  had  been  in  a  healthy  oondlbion ; 
and  that  death  was  caused  by  either  suffDcatiom  or  drowning, 
^'  The  tongue  was  protruded  between  the  front  teeth,  and  tight- 
ly pressed  between  them."  A  symptom  generally  to  be  found 
in  death  caused  by  smffocation.  The  Civil  Assistant  Surgeon  is 
farther  decidedly  of  opinion  that  death  could  not  have  been 
caused  by  the  curry  stone  falling  upon  the  girl. 

The  defence  of  the  female  prisoner  is,  that  she  saw  a  body 
Heating  upon  the  tank  ^  that  she  took  off  ornaments  from  the 
body  ;  that  as  she  was  going  home  she  met  Harani's  father, 
and  that  she  offered  to  give  up  the  ornaments  to  him,  but  that 
he  told  her  to  take  care  of  them  for  him.  Prisoner  No.  2,  avers 

TOIi.   VIII.  2  K 
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1858.        that  be  was  absent  from  bis   home,  atid  knew  nothing   of  the 
•"— — ~~—  matter  until  be  was  apprehended. 

June  23.         The  Jut wa  of  the  Law  Officer  convicts  prisoners  Nos.  1  and 
^^^^  of       2,  upon  violent  presumption.     The  former  of  the  wilful  murder 
Bama  Kr-    q£  ^y^Q  g^,.]^  g^d  the  latter  of  being  an  accessary  after  the  fact ; 
and  another.  *"^  declares  them  both  liable  to  akoohut. 

The  admission  of  the  female  prisoner,  that  she  killed  the  girl 
for  the  sake  of  her  ornaments,  is  most  conclusively  confirmed  bj 
the  production  of  those  ornaments.  Seeing  no  extenuating  cir- 
cumstance, I  would  recommend  a  capital  sentence. 

Although  there  may  be  some  doubt  regarding  the  precise 
measure  of  participation  by  prisoner  No.  2,  yet  his  complicity 
in  the  crime  is  most  fully  established.  He  admits  that  he  was 
present  when  the  girl  came  to  his  house.  He  does  not  prove 
where  and  how  he  passed  the  day.  He  admits  that  he  was 
cognizant  of  the  act  during  the  night.  The  fact  of  his  abscond- 
ing is  a  most  strong  presumption  against  him.  I  would  re- 
commend that  he  be  transported  lor  life. 

The  female  pnsoner  is  said  to  be  in  a  state  of  pregnancy. 

The  present  case  affords  another  illustration  of  the  extreme 
culpability  of  the  practice  of  allowing  children  to  wander  about 
covered  with  jewels. 

Bemarks  hjf  the  NizamtU  Adawlut — (Present :  Messrs.  H. 
T.  Kaikes,  A.  Sconce  and  D.  I.  Money^) 

Mr.  D.  L  Money, — There  can  be  no  doubt  whatever  from 
the  whole  evidence  in  this  case  of  the  guilt  of  both  prisoners. 
The  only  question  is  the  extent  of  the  g^ilt  of  each.  Did  the 
woman  murder  the  child,  and  the  man  aid  and  abet  p  Did  be 
become  cognizant  of  the  murder  after  it  was  committed  ?  Did 
he  murder  the  child,  the  woman  helping  or  looking  on  P  All 
these  questions  arise  from  the  evidence ;  and  they  arise  because 
the  woman's  confession  is  not  entirely  true,  and  creates,  on  the 
very  face  of  it,  the  suspicion,  that  she  is  throwing  the  guilt 
upon  herself  alone  and  screening  the  prisoner.  It  would  not 
be  right,  upon  the  evidence^  to  sentence  the  man  to  suffer  death, 
as  well  as  the  woman.  There  is  a  doubt  of  the  extent  of  hit 
guilt.  She  is  convicted  by  her  own  admission,  and  the  produc- 
tion of  the  ornaments,  whatever  may  have  been  his  share  in  tlie 
act  or  his  connection  with  it  after.  The  doubt  therefore  re- 
garding him  could  afford  no  extenuation  of  her  guilt,  09  ettaih 
lished  by  the  evidence,  and  would  not  make  her  an  object  of 
mercy,  otherwise  I  would  sentence  both  to  transportation  fur 
life.  As  it  is,  1  think  the  Sessions  Judge,  with  reference  to 
what  is  proved  by  the  evidence,  has  made  a  right  distinctiou 
between  the  prisoners,  as  to  the  guilt  and  punishment  of  each  ; 
and  I  would,  therefore  sentence  them  both,  as  he  recommends, 
the  prisoner  No.  1,  Bama  Kyburtnee,  to  suffer  death,  and  the 
prisoner  No.  2,  Hoopchand  Uazra,  to  transportation  for  life. 
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Mr,  A.  8eonee. — The  prisoner  Bama  in  the  confession  made        1868. 
by  her  before  the  Darogah  on  the  17tli  February  last,  that  is,      ^       ~ 
on  the  second  day   following  the  disappearance  of  the  child        *^"® 
Harani,  said  that  as  Haraiii  sat  in   her   house,  leaning   on  the       Case  of 
stone  used  for   pounding  spice,  the  stone  fell  over  on  her  and     bubtneb' 
that  she,  prisoner,  pressed  the  stone  on  her  neck  for  about  one  ^^^  another. 
^  dwtuP^  (twenty  minutes)  till  she   died.     This   was    about   2 
in  the  afternoon.     Prisoner  continued  that   she  concealed  the 
dead  body  in  the  bouse,  covering  it  with  some  loose  earth  and 
a  sack  ;  and   that  after  nightfall  stripping  off  the  child's  orna- 
ments, she  sank  the  body  in  a  tank,  situated  some  four  heegaht 
from  her  house. 

The  Sessions  Judge  says  that  the  prisoner  repeated  this 
statement  before  the  Magistrate,  with  the  variation  that  she 
asserted  that  death  was  caused  by  the  curiy  stone  accidentally 
filling  upon  the  girl.  Tiiis,  however,  is  not  a  strictly  exact  ac- 
count of  the  statement  made  by  Bama  to  the  Magistrate.  On 
that  occasion,  the  18th  February,  Bama,  no  doubt,  said  that^  as 
the  child's  foot  touched  the  stone  it  fell  on  her  neck  ;  but  she 
added  that  Harani  began  to  try  to  cry  out  (kemun !)  and 
that,  for  fear  she  should  be  accused,  she  held  down  the  stone, 
and  the  child  died.  This,  Bama  repeated  on  the  19th  Feb- 
ruary. 

Upon  these  two  confessions  I  concur  in  the  conviction  of 
Bama  for  the  wilful  murder  of  tlie  girl  Harani,  and  in  the 
sentence  proposed.  At  the  trial  she  adduced  no  witnesses  :  and 
no  suspicion  whatever  attaches  to  the  fidelity  of  the  proceedings 
of  the  police,  and  the  trustworthiness  of  the  confession  deliver- 
ed to  the  Darogah  ;  while  the  tenor  of  both  conlVssions  is  cor- 
roborated by  the  restoration,  by  the  prisoner,  of  the  deceased 
child's  ornaments. 

I  am  not  satisfied,  however,  of  the  guilt  of  the  other  prisoner, 
£oopchaiid,  husband  of  Bama.  The  Sessions  Judge  describes 
the  statements  made  by  this,  prisoner  as  confessions ;  but  they 
appear  to  me  not  to  be  confessions..  To  the  Magistrate,  Boop- 
cLand,  examined  on  the  18th  February,  said,  that  four  days  ago 
about  2  in  the  afternoon,  he  returned  from  weeding  his 
field  ;  that,  as  he  sat  at  his  dinner,  Harani  came  in  ;  that  he 
asked  Harani  to  bring  from  her  house  a  betel-nut,  but  as  her 
father  was  there,  she  refused  ;  that  he  then  went  out,  and  did 
not  return  till  six  "  dund'*  of  the  night ;  that  his  wife  told  him 
she  had  done  something  wrong  ;  and,  on  his  asking  for  an  ex- 
planation, she  said  that  on  the  stone  falling  on  Uarani's  sto- 
mach, she  had  died,  and  she  ( Bama)  had  concealed  the  body  in 
a  tank ;  that  he  was  very  angry  and  ate  scarcely  any  thing  ; 
that  about  four  in  the  morning,  he  was  awakened  by  his  wife 
sharpening  a  dao,  and  fearing  she  meant  to  kill  some  one,  her- 
self, him,  or  their  boy,  he  did  not  afterwards  sleep ;  that  he 
2  K  2 
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1868. 


June  23. 

Case  of 
Baha  Et- 

BURTlfire 

and  another. 


toM  her  be  could  never  look  at  her  again,  asd  in  the  morning 
went  off  to  ber  father's  hoxise  in  anothm*  Tillage. 

The  statement  made  before  the  Darogah  bj  Roopchand 
nearly  corresponds  with  the  preceding^  He  admits  no  concern 
whatever  with  the  murder  ;:  on  the  contrary,  he  enys  he  wa» 
shocked  at  his  wife's  conduct  and  abandoned  her.  Tlie^  Seesion^ 
Judge,  from  the  7th  paragraph  of  his  letter,  si^pposes  that 
Boopchand  confessed  thaft  *'  he  saw  and  examined  the  efaild'9 
body.'*  But  on  the  contrary,  as  is  abov^  seen,  he  said  Bama 
told  him  she  had  sunk  it  in  the  tank,  before  hh  return  ;  and 
so,  before  the  Dbrogaih,  after  8»>'ing  that  his  wife  told  him  she 
had  taken  the  body  to  the  tank,  Ike  added  that  with  a  light  he 
looked  at  the  spot,  where,  within  the  house,  h»  wife  scMd,  the 
body  had  been  concealed  and  saw  tbe  bag  used  to  cover  it,  but 
BO  blood. 

From  such  language,  ft  seems  to  me,  we  cannot  extract  a 
confession  of  guilt.  We  cannot,  I  think,  convict  Boopchand  of 
any  crime,  because  be  said  he  heard  from  his  wife  that  she  had 
done  somethmg  wrong,  and  had  left  his  home  in  consequence. 
Even  the  confessions  of  Bama  corrobora^  the  statement  of  her 
husband.  She  saya  most  explicitly  that  he  did  not  return  home, 
till  some  time  afber  she  had  sank  the  child's  body  ^  and  that 
Boopchand  took  any  part  whatever  in  connexion  with  ttie  mur- 
der, we  have  no  evidence.  We  cannot  import  iato  Boopchand^s 
statement  words  which  are  not  there ;  nor  can  we  eon^true  tbe 
words,  which  are  there,  in  a  sense  whieh  he  did  not  intend. 

I  would  acquit  Boopchand, 

Mr,  H,  T.  Baihee. — This  case  has  been  referred  to  a  third 
Judge  in  consequence  of  a  difference  e>f  opinion  as  to  the  guilt 
of  the  prisoner  Roopchand  ;  Mr,  Money  considering  him  to  be 
an  accomplice  in  the  murder  charged,  and  Mr,  Sconce  holding 
the  evidence  altogether  insufficient  for  his  conviction.  As  both 
Judges  concur  in  the  conviction  and  sentence  proposed  for 
Bama,  I  need  not  refer  to  her  case, 

I  have  attentively  considered  the  statements  made  by  Boop- 
chand both  before  the  pohce  on  the  17 bb  and  before  tho  Magis- 
trate on  the  1 8tb  of  February  ;  and  agree  with  Mr.  Sconce  thnt 
no  confession  of  guilt  is  to  be  foimd  in  tiiem.  8o  far  as  thot^ 
statements  go,  they  entirely  exculpate  the  prisoner  ^  and  I  fail 
to  see  any  reasonable  ground  from  surrounding  circiunstaikoes 
for  doubting  their  einceriity. 

The  Sessions  Judge  has  clearly  misunderstood  their  purport 
us  to  the  prisoner  having  seen  the  body,  as  supposed  by  him. 
The  female  prisoner  distinctly  states  that  she  had  removed  \% 
before  the  return  of  her  husband ;  and  he  merely  describes  him- 
self as  examining  the  spot,  where  she  said  the  body  had  been 
concealed  by  hei*  in  tlie  house ;  and  i)ie  observing  the  sack,  but 
1M>  marka  of  blood.     There  is  nothing  in  the  record  to  disprove 
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citW  the  siatement  of  the  wifb,  tkat  she  ftkme  committed  the 
murder,  or  that  of  the  hnehand  that  he  iie?er  aaiv  the  body,  nor 
WM  cognimoki  of  the  deed  bejond  wlmt  be  beard  from  hie  wife 
OB  the  subject. 

The  absence  of  the  husband  from  his  house  when  the  murder 
was  disooTered,  is^  in  my  opinion,  no  sign  of  guilt.  He  would 
not  have  gone  to  his  father-in-law's  boose,  if  his  intention  had 
been  to  abscond ;  and  quietly  remained  there  till  he  was  appre* 
bended.  Had  he  committed  the  murder,  and  wished  to  conceal 
it,  it  is  not  likely  he  would  have  left  all  to  the  dii»cretion  of  his 
wife,  in  the  ervent  of  suspieion  falHng  npoB  him  in  his  absence; 
with  the  jewels  secreted  about  his  own  homestead.  1  entii*ely 
soncur  with  Mr.  Sconce  in  acquitting  the  prisoner. 


1869, 


June  as. 

Otmeof 
Bam  A  Kt- 

BUBTVU 

and  snotlMr.. 


PBismrr: 

A.  SCONCE,  Esq.,  Jud^e.,  and  D.  1,  MONEY,  Esq., 
OJUciuiing  Judge, 


bad. 
1858. 


GOVEENMENT 

PROTABCHTTN^DER    DOSS  (No.  2,)  PHOOLKISHORE 
DOME       CHOWKEEDAR      (No.    S,)     and      HELOO    Moorsheds- 
SHEIKH  (No.  9.) 

Grime  Chabobd. — 1st  count,  with  wilful  murder  of  Madan 
Mandul ;  2Dd  count,  riot  attended  with  the  wilful  murder  of 
Madan  Mandul,  wounding  of  Ramjeebuu  Mundul,  Ramsoondar 
Mondid  and  Ramlockun  Mundul  and  plundering  property  of 
Gongadhur  Sircar  valued  at  80  Rupees,  of  N  uddearchand  Mun- 
dul, 26  Rupees,  of  I'incowree  Mundul,  46  Rupees,  of  Guddadhar 
Bbaha,  150  Rupeeff,  and  of  Dindoyal  Sircar,  240  Ru(>ees. 

Committing  Officer. — Mr.  W.  O.  Spencer,  Officiating  Magis- 
trate of  Moorishedabad. 

Tried  before  Mr.  A.  Pigou,  Officiating  Sessiona  Judge  of 
Moorsbedabad,  on  the '6th  May  1858. 

BemarJn  hy  the  Officiating  Sesuons  Judge, — These  prisoners 
were  committed  with  prisoners  No-  4,  Woodhub  Haree,  No.  5, 
Okcroor  Siroar,  No.  6,  Sreekunto  Sing,  No.  7,  Dola  Bagdi,  No. 
8,  Poran  Haree,  No.  10,  Ashroo  Sheikh  and  No.  11  Coora  Mui- 
lick  who  are  acquitted. 

This  case  arose  in  the  jurisdiction  of  the  late  Deputy  Magis* 
trate  of  Khandra,  and  was  taken  out  of  his  office,  and  committed 
by  the  Officiating  Magistrate  after  the  Deputy  Magistrate's 
death  • 


June  24. 

Case  of 

Protabchuh- 

ixBB  Doss 

and  other». 

Three  pri- 
soners convict- 
ed of  riot  at- 
tended with 
ctklpable  homi- 
cide and  sen- 
tenced by  the 

Nizamut 
Adawlut  t-o 
seren  year** 
imprisonment 
with  labor 
and  irons ;  the 
case  haying 
been  ivferred 
by    the     6©s- 
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185a  On  the  22nd  January  last,  while  the  Depnty  Magistrate  was 

— T  at  Khandra,  Doolab  chowkeedar  reported  at  4   p.  m.  that  tbii 

"^®  riot  had  occurred ;  the  Deputy  Magistrate  immediately  took  his 

Case  of       deposition  in  which  he  stated  that  the  villagers  of  Maukehar 
Pbotabchun-  hi^Ying  deteimined  to  prevent  Ramjeebun  Mundul  witness  No. 
and  others.    ^»  *°^  ^**  brothers  from  settling  in  the  village,  had  that  day 
attacked  them,  wounded  Ramlochun  witness  No.  3,  and  Ham- 
sions     Jndge  soondar  witness  No.  2,  and  had  killed  the  above  Bamjeebun  ; 
who,  differing  he  named  no  names  and  did  not  make  mention  of  the  property 
THth  his  law  of  any  of  the  parties  noted  in  the  charge  having  been  looted, 
^°to  ^oc^-t  ^"^  *^®  Deputy  Magistrate  asked  no  question,  but  started  for 
the  prisonws.  ^^®  village ;  previous  to  his  departure,  however,  the  above  Bam- 
lochun  and  Hamsoondar  presented  a  petition   mentioning  the 
riot  and  destruction  of  their  house,  but  not  the  murder  of  any 
one,  their  ^depositions  were   not  taken  then,  but  the  Deputy 
Magistrate  on  reaching  the  village  took  the  deposition  of  their 
mother  Dassee  Mondolanee  and  she  named  the  prisoner  No.  2, 
as  having  ordered  the  riot  stated,  that  all  tlte  rioters  assaulted 
her  sons,  that  her  son  Madun  Mundul  having  fallen  down  was 
trampled  upon  by  the  prisoner  No.  3,  and  that  she  had  recog- 
nized only  the  prisoners  Nos.  3,  9,  and  the  absent  defendants 
Qolamee  and  Kangdlee,  she  subsequently,  however,  on  the  24th 
1V1  arch,  stated  to  the  Magistrate,  that  she  had  not  recognized 
the  prisoner  No.  2,  but  had  heard  that  he  had  ordered  the 
riot. 

The  same  evening  the  Deputy  Magistrate  himself  wrote 
down  the  deposition  of  Ramjeebun  Mundul  witness  No.  1,  he 
deposed  to  the  piisoner  No.  2  having  objected  to  his  building 
a  house  he  had  commenced,  and  stated  that  on  the  10th  Magh, 
equivalent  to  the  22nd  January,  early  in  the  morning,  that  pri- 
soner witli  other  people  having  come  to  him  and  threatened  him 
if  he  persisted,  that  about  10  a.  m.  he  with  about  two  hundred 
or  three  hundred  lattiaU  attacked  him,  tore  down  the  house  he 
was  building,  wounded  him  and  his  three  brothers  EUmsoondar, 
Ramlochun  and  Bammohun^  killed  his  brother  Madun  Mundul 
and  looted  the  houses  of  those  named  in  the  2nd  count.  He 
named  siity-five  defendants,  but  of  the  prisoners  now  present 
he  only  named  Nos.  2,  3,  9,  10  and  11,  and  stated  that  he  had 
also  given  into  the  charge  of  a  burkundaz  three  defendants 
whom  he  had  seized,  hut  whose  names  he  did  not  know,  that 
Nos.  3,  9,  Xistolally  Qolamee,  Hera  Mullick,  Kubeer  Mundul, 
and  Bamlall  Bishwas  had  killed  his  brother  Madun  by  striking 
him  with  lattees,  and  that  No.  8  had  stamped  upon  his  neck 
after  he  had  fallen  on  \i\%Jace,  that  Kistolall  was  the  first  to 
strike  the  deceased  and  had  also  struck  him  (the  witness).  On 
the  2^th  March,  he  added  to  the  Magistrate,  that  the  [>risoner4 
Nos.  5,  6  and  9,  were  the  three  parties  he  had  given  over  to 
the  burkundaz,  (a  gross  contradiction  to  his  above  deposition 
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to  the  Deputy  Magistrate,  as  be  then  said  that  he  had  not        1B58. 
known  the  names  of  the  three  men,  but  had  already  named  No.     ^       TJ 
9,  as  one  of  the   strikers  of  the  deceased)   that  his  brother       '"*®      * 
Ramloohun   had  seized  No.  11,  and  given  him  to  the  police       ^^^^  ^^ 
(denied  by  Ramlochun  before  me)  that  No.  5,  had  struck  him  ^^  d!3S^' 
(the  witness)  and  that  No.  6,  had   carried  off  a  toheel  of  his    ^^  othert. 
cart.    I  must  here  remark  that  the  Deputy  Magistrate  took  no 
steps  whatever  to  learn  who  the  three  men,  thus  said  to  have 
heen  seized,  were. 

Before  me  he  varies  the  above 
♦  Brimato.  statement  considerably,  he  leaves 

B^  ManduL  <>"*  **^®  "a™«8  ^^   ^^^y  *^®    ^^ 

Jaddoo.  named    before,    adds    those    of 

HuUodhur.  sixteen   others  as  per  margin,* 

Madhob.  names  the  whole  of  the  prison- 

Bftinadhun.  ^^^^  assigns  special  acts  to    each 

U^i^.'*"  ^^  them,  asserts  that  No.  8,  Go- 

SonatuQ.  lamee  and  Kangalee  had  struck 

Milon.  him,  that    Kistolull  first  struck 

Madhob  (2d.)  the  deceased   with   a   lattee  on 

KmlLhwar.  ^^'^  ^^'   *^^^   ^^-  ^  ^"    *^*® 

Brijo^         *  right  thigh,   then  No.  9  gave 

Kaiiick.  him  a  shove  with  a  lattee.  then 

No.  4  hit  him  on  the  calf  of 
the  leg  on  which  he  fell  on  his  face,  then  No.  7  began  to  stamp 
upon  his  back  and  No8»  10  and  11  on  his  legs  and  the  back  of 
his  neck,  that  No.  6  carried  off  the  whole  cart  (and  not  merely 
a  wheel)  and  that  all  the  rioters  then  looted  the  houses,  and 
with  the  exception  of  Nos.  3  and  9,  he  does  not  state  that  the 
other  six  defendants  whom  he  named  to  the  Deputy  Magistrate 
as  having  struck  the  deceased,  did  strike  him. 

On  the  23rd  January  he  presented  a  petition  to  the  Darogah 
saying  that  he  had  obtained  intelligence  that  Koilaah,  Lall 
Khan  and  PanchoOj  and  others  had  some  of  the  looted  property 
in  their  houses ;  the  Darogah  searched  them  and  found  in  that 
of  Lall  Khan  and  Panchoo  (brothers)  an  old  gun,  which  Dindoval 
witness  No.  10  recognized  as  having  been  looted  from  his 
house,  Lall  Kban  confessed  to  having  snatched  it  from  one  of 
the  rioters  and  witnesses  No.  4,  Gungadhurand  No.  11,  Hurree- 
lall  swore  before  the  foujdary  that  they  recognized  it  as  Din- 
doyal's  gun  and  also  that  they  had  recognized  those  two  men 
among  the  rioters,  but  the  Magistrate  on  the  5th  April,  assert- 
ing that  he  did  not  consider  the  evidence  against  Lnll  Khan, 
{satisfactory,  acquitted  him,  and  yet  sent  those  very  three  wit- 
nesses up  to  this  Court  to  prove  the  charge  of  the  calendar 
against  the  prisoners !  he  does  not,  however,  state  why  their 
evidence  again.<t  them  should  be  considered  more  trustworthy 
than  it  was  against  Lall  Khan. 
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1858.  On  the  2'4th  March^  the  Magistrate  re-exaraioed  the  mother 

—"■J ^7 —  of  Bamjeebun,  the  above  Dossea,  but  she  asserted  that  she  could 

June  24.      ^^^  ^^^^  gj.g  ^^^  therefor©  could  recognise   none  of  the  prisoti- 
Ca8<*  of      ers ;  she  was  asked   no  questions  regarding  this  sudden  blind- 
Pbota^uun-  jj^gg  j^jjj  ^Q  enquiries  on  the  point  were  made,  and  although  ac- 
i«d*ot^^re,   cording  to  the  Deputy  Magistrate's  roohakaree  of  the  1st  Feb- 
ruary (to  be  detailed  heretifter)  she  pointed  out  to  hiin  No.  4, 
prisoner,  she  was  not  sent  up  as  witness. 

The  po.ice,  the  Deputy  Magistrate,  and  the  Magistmte  failed 
to  examine  the  brother,  Mftmmohnn,  who  was  said  to  have  been 
wounded  and  present  at  the  riot,  or  his  nephew  Juggeshwar 
who,  by  the  petition  of  Bamlochun  and  Bamsoondar  above 
alluded  to,  was  also  present,  and  neither  of  them  have  been  sent 
up  as  witnesses. 

iif  the  Darogah's  report  of  the  26th  January,  it  appeared 
that  the  witness  Bheem  Ghose  No.  15,  having-  recognized 
Xoilash  Haree,  and  Bamsoondar  having  recognized  MookU 
Singhy  LmU  Sheikh  uid  Bmmlall  Koibart,  they  were  all  four 
apprehended,  but  though  Kamsoondar  in  his  deposition  to  the 
Deputy  Magistrate  recognized  all  four,  Bamlochun  recognised 
Mookta  and  KoUaah,  and  witnesses  No.  8,  Guddadhur  No.  16, 
Boopchand,  and  No.  17,  Kesub  recognized  Bamlall,  yet  it  ap- 
pears by  the  Magistrate's  r^obakaree  of  the  19th  March,  that 
the  Deputy  Magistrate  acquitted  them  all.  The  Magistrate 
does  not  shew  why  the  evidence  of  those  witnesses  should  be 
believed  by  this  Court  against  these  prisoners  any  more  than  it 
was  against  those  four  persons. 

In  direct  opposition  to  the  testimony  of  Kamjeebun  r^ard* 
ing  his  having  seized  and  given  over  prisoners  Nos.  5,  6  and  d| 
to  a  burkundaz,  the  Deputy  Magistrate  in  his  roobakaree  o(  the 
1st  February,  recorded  that  during  the  night  of  the  22nd  Jaua* 
ary,  he  heard  that  Bamjeebun  had  made  over  some  persons  to 
the  Darogah,  and  on  the  next  morning  on  questioning  the  Da* 
rogah,  he  shewed  him  three  or  four  men  (none  of  whom  the  De- 
puty Magistrate  named)  and  that,  the  villagers  crowding  around, 
Kamjeebun's  mother  saw  the  prisoners  Nos.  4  and  9  amongst 
the  crowd,  and  pointing  them  out,  loudly  insisted  that  No.  4, 
iiad  killed  her  son  MLadun,  as  therefore  No.  9,  was  amongst  the 
crowd  he  could  not  have  been  one  of  the  three  said  by  Kamjee- 
bun to  have  been  made  over  to  the  burkundas  by  him. 

'ihe  witness  No.  2,  Bamsoondar  deposed  before  tlie  Darogah, 
(in  a  deposition  dated  by  the  Darogah,  the  22nd  January,  but 
which  was  not  sent  up  till  the  27th  idem,  and  which  the  wit- 
nei'S  declares  to  me  he  gave  on  the  23rd  idem)  to  having  recog- 
nized forty  of  the  persons  named  by  Bamjeebun  and  thirty-five 
others,  and  amongst  them  he  named  all  the  prisoners  except  No. 
4.  In  his  petition  to  the  Deputy  Magit^trate  on  the  22iMi 
January,  he   named  only  twelve   persons,  amongst   whom  h« 
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lamed  only  Nos.  2,  3,  4  and  7,  of  the  prisoners  and  lefb  out  in        1858. 

his  deposition  the   names   of  Bama,  Premdos8,  and  Shimonto  "^~'' ' — 

whom  he  named  in  the  petition.     In  the  deposition  he  asserted       '"^^  ^' 
that  Ketro  Munduly  Bameshwar,  Binod  Pall,  and  another  Ketro       Case  of 
Lad  struck  him  and  that  he  heard  fr^m  Doolabchowkeedar  after  Pbotabchfh- 
giving  his  petition  that  Madun  had  been  killed,  he   having  run    -fl^Qthew 
off  to  give  information  after   having  been  himself  struck  ;  but 
as  Doolab  reported  that  Bamjeebun  had  been  killed  and  did  not 
ineDtion  Madun  in  his  deposition  on  that  date,  it  is  odd  that  he 
should  have  told  the  witness  of  Madun*s  death,  and  though  the 
assault  is  said  to  have  occurred   at  10  ▲.  m.  and  the  Deputy 
Magistrate  was  only  three  and  three  quarter  coss  distant,  yet 
the  witaess  did  not  reach  the   Deputy  Magistrate  till  4  P.  ic., 
therefore  had   Madun   really  died  in  this  alleged  riot  the  wit- 
ness must  have  learnt  it  previous  to  his  starting  off  for  the  De- 
puty Magistrate. 

This  witness  considerably  varied  his  above  deposition,  both  in 
that  given  before  the  Deputy  Magistrate  on  the  29th  January, 
and  in  that  before  me.  He  told  the  Deputy  Magistrate  that 
Kistolall,  Ketro ^  and  Rameshwar  had  struck  him,  and  No.  7 
had  struck  him  with  a  brick,  that  Nos.  3,  4  and  9,  Kisto,  Go- 
hmee  and  Kangalee  had  struck  the  deceased  and  he  named  all 
the  prisoners,  except  No.  6,  but  on  the  1st  February,  before  the 
Deputy  Magistrate  he  failed  to  point  out  Nos.  5  and  10,  and 
did  pomt  out  Loll  Khan  and  Funchoo,  neither  of  whom  he  had  * 
previously  named,  while  Koilash,  Mookta  and  Ramlall  Koihart 
whom  he  had  named,  he  failed  to  point  out.  Before  me,  he 
names  all  the  prisoners,  states  that  he  himself  was  struck  by 
Nos.  4;  7  and  9,  and  RetrOy  does  not  recollect  whether  Kistolall 
hit  him,  and  names  only  prisoner.  No.  3,  and  Kistolall  as  the 
persons  who  struck  the  deceased  No.  3  on  the  back  and  Kisto- 
laU  on  the  head. 

The  witness  No.  3,  Ramlochun,  in  his  deposition  of  the  23rd 
January,  (not  22nd  as  stated  by  the  Darogah)  also  sent  on 
the  27th  idem,  named  many  persons,  but  only  Nos.  2,  3  and  7, 
of  these  prisoners,  and  stated  that  on  his  return  from  the 
Deputy  Magistrate  his  mother  had  told  him  that  the  prisoner 
No.  2,  Kubeer  Mundul  and  Ramlall  Biswas  had  killed  the 
deceased,  but  bis  mother  in  her  deposition  that  day  (the  22nd) 
said  No.  2  had  ordered  the  riot  and  did  not  name  Kubeer  and 
Bamlall  Biswas  at  all.  Before  the  Deputy  Magistrate  on  the 
29th  January  and  before  this  Court,  he  varies  considerably  his 
statement.  Before  the  Deputy  Magistrate  he  added  that 
the  prisoner  No.  2,  and  Oolamee  had  struck  him  with  a  lattes 
and  Kangalee  with  a  brick,  and  stated  that  Kistolall  had  struck 
the  deceased ;  he  also  identified  besides  Nos.  2,  3  and  7,  the 
prisoners  Nos.  4,  S,  9,  10  and  11,  as   having  recognized   them 

VOL.  YIU.  2  li 
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1858. 


Jane  24. 
Oaaeof 

PbOTABOHUIT' 

pbbDoss 
and  others. 


during  the  riot,  none  of  whom  be  had  named  in  his  pre?ioii8 
deposit  iou. 

Before  me,  he  says  he  was  beaten  by  prisoner  No.  8,  and 
Golamee  and  that  Jamal  Sheikh  had  struck  him  with  a  brick, 
and  that  he  saw  Nos.  7,  8  and  9,  and  Kistolall  strike  the 
deceased. 

The  following  statement  will  shew  the  discrepant  manner 
in  which  the  several  prisoners  were  said  by  the  several  witness- 
es to  have  been  recognized  by  them. 


Witnesses  who  recognized 

1 

Witnesses  who  recognized  in 

before  me. 

S 

£ 

the  Foujdaree. 

By  all  the  witnesses 

Bjr  all  the  witnesses 

Nos.  1  to  17. 

2 

Nos.  1  to  17. 

Do.           [16, 17 

3 

Do. 

1,  2,  8,  6,  7, 10, 11, 18, 14, 15, 

4 

2,  6, 11, 13, 14, 15, 16 

1,  2,  4, 13, 14 

5 

1,  2,  4.  8 

1,  2,  4,  6,  7,  8,  10, 18, 14, 

6 

1,  2,  4,  8, 10 

1,  2,  3,  6,  8, 10, 18, 14, 15 

7 

2,  8, 18. 14, 15 

1,  2,  8,  7,  8, 13, 16 

8 

2,  8, 15 

1,  2,  3.  4,  6.  7,  8,  9, 13, 14, 15 

9 

I.  2,  3,  6,  8,  9,  13, 14, 17 

I,  2,  8,  7 

10 

I,  3, 15 

1,2,3 

11 

1,  2,  8.  15 

The  above  witnesses  vary  considerably  as  to  how,  on  what 
part  of  the  body,  and  by  whom  the  deceased  was  struck. 

The  witness  No.  5,  appeared  to  be  such  an  idiot  when  giving 
his  deposition,  that  I  discharged  him. 

The  witness  No.  12  was  not  examined. 

'1  he  witness  No.  4,  Gungadbur  Sircar  declares  that  he  saw 
the  prisoner  No.  3,  Kubeer,  Eamlall  Biswaty  Chlamee,  JBrimo 
and  ChingMhagur^  strike  the  deceased  with  latticM  and  hkla. 

The  witness  No.  6,  Nuddeachand  declares  he  saw  the  prisoners 
Nos.  3,  4  and  9,  Kubeer,  Eamlall  JBistoas,  Gritngashagur  and 
Golamee  and  JBrimo,  strike  the  deceased. 

The  witness  No.  8,  Guddadhur  declares  that  he  saw  prisonen 
Nos.  6,  7,  8  and  11,  standing  there,  but  doing  nothing^  and 
Nos.  3  and  9,  Kvheer,  Hamlall  Biswas  and  Krietolall^  strike 
the  deceased,  and  that  the  rioters  looted  first  the  house  of  wit* 
ness  No.  4,  then  of  No.  10,  7  and  6  in  succession. 

The  witness  No.  7,  Tincowree  was  only  present  when  his 
house  was  looted,  the  rioters  first  looted  his  house  and  then 
those  of  witness  Nos.  10,  4  and  8  in  succession. 

The  witness  No.  9,  Bomonee  Bystoba  declares  she  saw  prk 
soners  Nos.  3  and  9,  Golamee  and  Kangulee  kicking  the  deceas* 
ed,  but  mentions  nothing  of  his  having  been  struck^ 
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The  witness  No.  10,  Dindojal  declares  he  saw  prisoner  No.        1858. 

8,  Kuheer,   BanUall  Binoat^  Brimo  and    Qunga,  strike  the  '^Z 

deceased,  and  that  the  rioters  looted  the  houses  of  Nos.  6,  7      *^^^^  ^ 
and  4  in  succession  and  then  his  house.  Case  of 

The  witness  No.  11,  Hurree  declares  he  saw  prisoner  No.  3  P^otabchuit- 
Btrike  the  deceased  on  the  head,   and   No.  4  on  the  back  a^d  othe!n^ 
tmd  that  Kubeer^  BamMl  Biswas^  Brimo  and    Ounga  struck 
him. 

The  witness  No.  13,  Shonatun  though  naming  prisoner  No. 
4,  pointed  him  out  to  me  as  Dallob  instead  of  Udob,  and  de- 
clares that  he  saw  the  prisoners  Nos.  3,  7,  8  and  9,  Qvlamee 
and  Kristolall  strike  the  deceased,  and  though  he  was  stand- 
ing seven  yards  o£r,  he  did  not  know  whose  house  was  first 
k>oted!! 

The  witness  No.  14,  Jugoobundoo  declares  he  saw  the  prison- 
ers Nos.  3,  4,  7  and  9  Golamee  and  Krutolall,  strike  the 
deceased. 

The  witness  No.  15,  Bheem  says  the  same,  but  adds  that  the 
prisoner  No.  8  also  struck  the  deceased. 

The  witness  No.  16,  Boopchand  declares  he  saw  the  prisoners 
Nos.  8  and  4,  Golamee  and  Kristolall  driving  the  deceased 
before  them,  but  says  nothing  of  anybody  having  struck 
bim. 

The  witness  No.  17,  Eesub  declares  he  saw  the  prisoners  Nos. 
3  and  4,  and  Golamee  strike  the  deceased,  and  that  one  Shona- 
ion^i  house  was  also  looted  ! 

In  the  Foujdaree  the  above  witnesses  varied  their  above  state- 
ments, and  did  nyt  mention  the  same  parties  as  doing  the  same 
actions. 

It  appears  from  the  proceedings  that  on  the  first  day  of  in- 
vestigation, the  day  of  the  occurrence,  (and  on  which  therefore 
if  there  was  any  truth  at  all  in  the  case,  the  real  particulars 
were  most  likely  to  have  been  mentioned)  the  only  three  do- 
cuments bearing  on  the  case  that  were  taken,  were  the  petition 
of  Bamsoondar  and  Bamlochun,  and  the  depositions  of  Ram- 
jeebun  and  his  mother,  but  the  above  witnesses  as  already 
shewn,  do  not  at  all  support  the  particulars  in  those  documents^ 
as  to  the  names  of  the  person  said  to  have  done  specific  acts 
nor  to  the  acts  themselves,  and  it  was  not  till  the  next  day 
that  the  names  of  most  of  these  prisoners  appeared  in  the  de- 
position of  Bamsoonder. 

On  numbering  up  merely  the  pots  and  pans  mentioned  in 
the  various  lists  of  the  alleged  looted  property,  I  find  that  they 
are  no  less  than  two  hundred  and  thirty  two  of  them,  and  yet 
with  the  exception  of  the  prisoner  No.  3,  (whom  the  witnesses 
Nos.  29,  Priothum  and  32,  Golam  Ghose  say  they  saw  with  one 
brass  vessel  in  his  hands)  not  one  of  the  witnesses  can  mention  a 
single  rioter  whom  they  had  seen  with  any  of  the  looted  property 
2  L  2 
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1858.        and  yet  such  property  as  pots  and  pans  is  not  very  easily  conceal- 
-  ed  when  being  carried  away.     One  of  the  articles  too  indaded 

June  24.       -^  the  list  presented  by  Bamjeebun  is  ^^  one  his  qfdhan;''  if 
Case  of      the  looting  was  true  it  is   perfectly   impossible  that  such  a 
Pbotabchtjn-  quantity   of  dhan  could   have  been  carried   away  without  the 
and^othero     witness  being  well   able  to  see  and  name  who  took  it.     I  may 
here  remark  that,  except  Ramjeebun,  who  requested  a  few  per- 
sona* houses  might  be  searched,  none  of  the  other  injured  people 
made  any  such  request. 

The  Civil  Surgeon  in  his  deposition  states  that,  with  the  ex- 
ception of  four  veri/  slight  marks  of  blows  on  the  body  of  the 
deceased,  viz.  one  on  the  cheek,  one  on  the  front  part  of  the  leg, 
and  two  on  the  chest,  there  were  positively  no  marks  or  wounds 
of  any  description ;  this  statement  at  once  shews  the  falsehood 
of  the  evidence  for  the  prosecution,  for  the  witnesses  speak  of 
blows  on  the  Tiead  and  back  with  heavy  lattees  which,  if  tme, 
must  have  left  marks,  and  do  not  mention  any  blows  ou  the 
front  of  the  body.  The  Civil  Surgeon  further  states  that  the 
deceased  died  from  congestion  of  the  brain  and  effusion  of  blood 
upon  it,  that  this  may  have  occurred  spontaneously  or  by  severe 
stamping  on  the  back  of  the  neck,  but  that  there  was  no  mark 
on  the  back  of  the  neck  and  the  above  four  marks  on  the 
cheek,  chest  and  leg  could  not  have  caused  the  congestion  and 
effusion. 

The  witnesses  Nos.  1,  2  and  4,  declare  the  deceased  fell  on 
his  face  and  was  kicked,  and  stamped  upon,  on  his  back,  legs 
and  back  of  neck,  while  the  witnesses  Nos.  14,  15,  16  and  17, 
declare  he  fell  on  his  neck  and  was  kicked  ai)^  stamped  upon, 
oni\iQ  front  of  his  n^cA;  and  his  stomachy  j^i  it  appears  that 
in  not  one  of  those  places  was  there  the  slightest  mark  of  in- 
jury and  while  the  witnesses  Nos.  1,  2  and  4,  declare  that  the 
prisoner  No.  3,  thus  kicked  and  stamped,  tlie  witnesses  Nos. 
14,  15,  16  and  17  mention  other  persons  a!<  having  done  it. 

The  Law  Officer  gives  9kfutwa  against  the  prisoners  Nos.  2, 
3  and  9.  No.  2,  he  convicts  of  ordering  a  riot  in  which  Madun 
died,  his  brothers  were  wounded  and  the  property  of  the  parties 
named  in  the  calendar  was  looted,  and  Nos.  3  and  9,  of  being 
participators  and  accomplices  in  that  riot.  He  acquits  the 
other  prisoners,  and  as  I  agree  in  their  acquittal,  they  are  imme- 
diately released.  With  the  rest  of  the/w^wa,  I  totally  disagree, 
and  accordingly  submit  the  case  for  the  final  decision  of  the 
Sudder  Nizamut  Adawlut  regarding  the  prisoners  Nos.  2,  3  and 
9,  whom  I  have  directed  the  Magistrate  to  release  on  bail, 
pending  the  Sudder  Court's  decision. 

The  reasons  given  by  the  Law  OflBcer  in  hisy^^^i^a  are  quite 
untenable ;  he  has  quite  overlooked  the  discrepancies,  falsehood 
and  improbabilities  above  commented  upon,  and  indeed  he  ap- 
peared to  have  examined  and  compared  very  few  of  the  proceed- 
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logs  and  depositions  in  the  Foujdiuree  with  the  depositions  given        1858. 

here,  and  declares  in  the  face  of  the  Civil  Surgeon's  deposition  — — 

that  the  deceased   died  from  the  effects  of  the  stampiiig  on  his      ^^"^  ^" 

neck,  though  there  were  no  marks  whatever  of  such  stamping       Case  of 

and  the  evidence  respecting  the  persons  said  to  have  stamped  and  PaoTABOHirK- 

the  localities  of  such  stamping  are  deposed  to  as  ahove  in  such   J^^|^ 

contradictory  terms  by  the  witnesses  Nos.  1, 2, 4, 14,  16,  16  and 

17.  He  declares  that  as  the  witnesses  differ  so  materially  as  to 

the  names  of  the  persons  who  killed  the  deceased,  their  evidence 

on  thai  point  is  not  trustworthy,  and  yet  by  convicting  the 

above  three  prisoners  on  the  evidence  of  the  same  witnesses,  he 

shews  that  he  does  believe  them  !     It  is  quite  impossible  to 

pick  out  certain  points  to  believe   and   ceiiiain  points  to  dis^ 

believe  from  the  evidence  of  a  number  of  witnesses  who  depose 

to  a  number  of  facts,  some  of  which  (as  the  striking  especially) 

are  on  their  very  face  falsehoods,  and  the  law  officer  does  not 

explain  the  data  on  which  he  has  thus  seledied  the  points  he  con* 

siders  proved.  I  am  of  opinion  that  the  witnesses  have  lied  from 

the  very  begitming,  and  that  though  there  may  have  been 

some  kind  of  disturbance,  yet  that  neither  the  death  of  the 

deceased  nor  the  looting  of  the  houses  occurred  in  it,  and  that 

the  deceased  having  died  spontaneously  the  case  was  suddenly 

got  up  from  malevolent  motives,  and  that  even  if  there  was 

any  disturbance  it  is  impossible  to  believe  from  the  evidence 

of  such  witnesses  that  these  prisoners  were  concerned  in  it. 

The  animus  of  the  charge  is  apparent  from  the  fact  of  the 
prisoner  No.  2,  having  once  before  been  charged  in  the  Beer- 
bhoom  Court  with  a  similar  murder  and  acquitted,  and  from 
the  fact  that  the  prisoner  No.  8  deposed  some  time  ago  to 
Bamjibun*s  having  been  concerned  in  a  dacoity ;  this  latter 
fact  is  elicited  from  my  sending  for  the  case  of  dacoity  men- 
tioned in  that  prisoner's  foujdaree  defence,  and  observing  in 
the  darogah*8  report  in  it  dated  the  30th  January  1849,  that 
the  prisoner  did  charge  Ramjibun  on  that  date  with  having 
committed  a  dacoity  in  the  house  of  one  Madab  Mookeerjee. 
The  Magistrate  does  not  appear  to  have  inspected  that  case, 
and  it  certaiuly  is  no  where  mentioned  in  the  record  of  this 
riot,  that  he  did  inspect  it. 

I  consider  that  the  prisoner  No.  2  has  proved  his  plea  of  an 
alibi  on  the  day  of  the  occurrence,  and  the  remark  of  the 
Magistrate  in  the  calendar  that  his  guilt  is  presumable  from 
the  fact  of  his  fleeing  from  Burd wan  leaving  his  property  be- 
hind him  carries  no  weight,  as  from  the  Burdwan  police  report 
of  the  occurrence  dated  the  12th  February  last,  it  merely  ap- 
pears, that  the  police  went  to  look  for  him  in  the  lodging 
be  was  said  to  be  occupying  and  not  finding  him  took  posses- 
sion of  a  few  trumpery  articles,  which  the  people  there  said 
belonged  to  the  prisoner ;  and  it  is  no  proof  of  guilt  that  he 
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1868.       wished  not  to  be  inarched  as  a  prisoner  all  the  way  from  Burd« 

— "^ ~ —  wan.     This  prisoner  in  his  defence  in  the  fonjdaree   begged 

June  24.     ^jj^^j.  ^^^  ^^^^^  ^£  ^  certain  stamp-vendor  in  Burdwan,  from  whom 
C*se  of      he  had  purchased  stamp  paper  on  the  daj  of  this  alleged  riot, 
Pbotabchuit-  might  be  sent  for  and  inspected,  but  it  does  not  appear  that 
M?othflr*.   ^^  request  was  attended  to. 

The  prisoners  Nos.  8  and  9  also  plead  alibi,  and  though 
their  witnesses  are  ignorant  people,  and  perhaps  under  other  cir* 
cumstances  much  credence  could  not  be  placed  upon  their 
recollection  of  the  particular  day  on  which  they  may  have  seen 
the  prisoners  at  other  places,  yet  in  this  case,  I  do  not  see  why 
they  should  not  be  as  much  believed  as  the  witnesses  for  the 
prosecution,  who  have  so  grossly  varied  their  statements. 

The  law  officer  declares  that  the  alibi  of  the  prisoner  No.  9 
is  not  to  be  believed,  as  he  was  seized  in  his  own  house  on  the 
day  of  the  occurrence ;  I  can  only  state  that  thi^  opinion  is 
directly  opposed  to  the  late  Deputy  Magistrate's  roobakaree 
of  the  Ist  February,  in  which  he  said  that  on  his  being  pointed 
out  the  dau  after  the  occurrence  amongst  the  crowd,  he  him* 
self  ordered  the  darogah  to  seize  him. 

I  am  of  opinion  that  the  law  of&cer^ 9  futtca  shews  a  want  of 
attention  to  the  circumstances  deposed  to,  a  want  of  knowledge 
of  the  common  rules  of  evidence  and  the  dependance  to  be 
placed  thereon,  and  a  great  want  of  proper  judgment,  which, 
together  with  the  various  absurd  futwas  he  has  given  in  other 
cases  referred  to  the  Sudder  Court  since  my  tenure  of  office 
here,  and  especially  that  in  the  case  of  Oodoygur  versus  Jankee 
Bewa  in  calendar  No.  4,  for  October  last  reported  in  my  letter 
No.  424  dated  81st  idem,  wliich  was  characterized  by  the 
Sudder  Court  in  concurrence  with  my  expressed  opinion,  as  ''  uik 
sound  in  judgment  and  puerile  in  matter,"  has  not  raised  my 
estimation  of  his  official  qualities,  indeed  I  feel  that  I  can  place 
no  reliance  upon  any  judgment  he  delivers. 

I  regret  to  add  that  I  am  extremely  dissatisfied  with  the 
proceedings  of  the  police  and  the  police  authorities  in  this  case, 
the  investigation  from  the  very  beginning  was  characterized 
by  negligence  and  ignorance  on  the  part  of  the  police  and 
the  late  Deputy  Magistrate,  and  the  committal  by  the  Magis* 
trate  was  a  want  of  proper  discretion,  as  had  the  same  minute 
attention  to  the  proceedings  and  depositions  that  I  have  paid, 
been  paid  by  him,  the  discrepancies,  falsehoods  and  improbabi- 
lities pointed  out  by  me,  would  have  been  equally  patent  to 
him. 

The  darogah's  proceedings  were  loose,  incomplete,  desultory 
and  ignorantly  conducted,  and  he  has,  by  his  own  shewing,  falsi- 
fied the  dates  of  the  apprehensions  of  the  prisoners,  for  which 
he  received  a  warning  ^om  the  Magistrate !  and  he  has  falsi- 
fied the  date  of  the  depositions  of  Bamsoonder  and  Bamlochun 
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and  contrary  to  law  he  forwarded  them  to  the  Deputy  Magis^        18&a 
trate  with  his  "  hhatema''  report,  instead  of  immediately  after  — J — — " 
they  were  taken ;  he  never  took  the  deposition  at  all  of  one  ® 

of  the  brothers  Bammohun  nor  of  his  nephew  Jaggeshwiir,       Case  of 
although  both  were  said  to  have  been  present  at  the  riot,  and  PJw>tabohijk^ 
I  can  nowhere  find  that  he  explained  his  reasons  for  such   neg-    ^^otl^, 
lectful  omissions,  and  instead  of  writing  a  brief  history  of  the 
case  and  the  manner  in  which  the  prisoners  and  others  were 
apprehended,  and  the  reasons  that  induced  their  apprehension, 
he  has  left  everything  to  be  discovered  after  diligent  research, 
by  this  Court,  the  Magistrate's  attention  is  particularly  called 
to  this  paragraph. 

I  have  to  apologize  for  the  length  of  this  report,  but  I  have 
been  unable  to  embrace  all  its  points  in  fewer  words. 

Note. — The  Magistrate  reports  that  the  prisoners  have  been 
released  on  bail. 

BemarJes  hy  the  Nizamut  Adawlut, — (Present:  Messrs.  A. 
Sconce  and  D.  I.  Money.) 

Mr,  A.  Sconce. — In  this  case,  the  Law  Officer  convicts  three 
prisoners  Protabohunder  Doss  Sirkar,  Phoolkishore  Dome 
Chowkeedar,  and  Heloo  Sheikh  of  a  riot  attended  with  the  homi< 
oide  of  Mudun  Mundul  and  with  the  plunder  of  property ;  but 
the  Sessions  Judge  dissenting,  woald  acquit  the  prisoners.  Both 
Law  Officer  and  Sessions  Judge  concur  in  the  acquittal  of  'Seven 
other  prisoners  who  were  tried  at  the  same  time. 

Mudun  Mundul  and  his  four  brothers,  for  reasons  not  clearly 
brought  out,  appear  to  have  become  objects  of  dislike  to  the 
yillagers  among  whom  they  resided ;  and  in  consequence  of  that 
dislike,  to  have  two  or  three  times  changed  their  residence. 
Latterly  having  procured  some  land  in  Manikahar,  the  five 
brothers  were  employed  in  erecting  a  house  on  this  land  when 
the  attack,  which  forms  the  subject  of  this  charge  occurred. 
According  to  the  evidence  for  the  prosecution,  in  the  forenoon 
of  the  22nd  January,  Protabohunder  Doss  led  a  large  body  of 
rioters  for  the  purpose  of  compelling  Bamjeebun  Mundul  and 
his  brothers  to  desist  from  building  their  house ;  and  ordered 
the  attack  to  proceed. 

The  brothers,  being  at  work  on  the  house,  were  assaulted ; 
four  brothers  made  their  escape ;  but  the  fifth,  Mudun,  after 
being  chased  with  blows  for  some  distance  by  the  rioters,  fell 
or  was  knocked  down  on  the  ground ;  he  was  iU)used  by  blows 
and  kicks,  and  was  trampled  upon ;  and  he  almost  immediately 
died. 

Two  of  the  brothers,  Bamsoondar  and  Bamlochun,  proceeded 
immediately  to  complain  of  the  attack  to  the  Deputy  Magistrate 
who  was  then  at  Khandra.  They  lefb  Manikahar,  for  this 
purpose  when  the  attack  was  still  going  on,  and  before  they 
knew  of  their  brother's  death.    About  the  same  time,  notice 


S66        CASES  IN  THE  NIZAMUT  ADAWLUT. 

1668.        of  the  affair  was  ako  given  by  the  chowkeedar  DooUab  whose 

"^       TT      report  shewed  that  he  had  left  one  brother  dead.     In  conse- 

""®  quesice  of  these  reports,  both  the  Deputy  Magistrate  and  the 

Oaseof      darogah  proceeded  to  the  scene  of  the  riot,  and  during  the 

D?^^  D^^a^  evening  took  down  the  depositions  of  Dassee,  an  old  woman,  the 

and  others.    ^^^^^^^  ^^  ^^^  brothers,  and  of  her  eldest  son,  Eamjeebuu. 

The  Sessions  Judge  has,  in  some  material  particulars,  inaccu- 
rately reported  this  trial.  He  has  not,  I  think,  taken  a  correct 
view  of  the  evidence;  and  he  has  incompletely  examined 
several  material  witnesses. 

In  the  4th  para,  of  his  letter  the  Sessions  Judge  seems  to 
assume  that  Eamsoondar  and  Ilamlochun  had  not  reached  the 
Deputy  Magistrate  till  after  the  chowkeedar  had  lodged  his 
report  of  the  riot ;  and  to  distrust  the  truth  of  the  complaint, 
because  the  two  brotliers  in  tlieir  petition  did  not  say  that  their 
brother  Mudun  had  been  killed.  But  the  judge  has  overlooked 
the  explanation  given  of  this  matter.  Ramsooiidar  in  the  state- 
ment made  by  him  to  the  Darogah  on  the  23rd  January,  and, 
again,  in  the  deposition  recorded  by  the  Sessions  Judge  said, 
that  he  did  not  know  of  his  brother^s  death  till  he  heard  of  it 
from  the  chowkeedar  Doollab  at  Khandrah. 

Even  Doollab  was  misinformed  up  to  that  time  as  to  the 

Eerson  killed ;  in  his  report,  he  named  Ramjeebun,  not  Mudun ; 
ut,  both  from  the  mistake  of  the  chowkeedar  and  the  inabihty 
of  Eamsoondar  to  put  him  right,  I  see  nothing  but  marks  of  a 
hasty  and  early  intimation  of  the  occurrence,  certainly  no 
indication  of  intentional  concealment  or  misrepresentation  with 
respect  to  the  death  of  Mudun. 

.  In  the  nth  para,  of  his  letter,  the  Sessions  Judge  exposes 
what  he  conceives  to  be  a  mis-statement  of  one  of  the  brothers 
Bamjeebun,  with  respect  to  the  prisoner  Heloo  Sheikh ;  £am« 
jeebun  said,  that  he  had  made  over  this  prisoner  to  aburkundas 
and  the  Sessions  Judge  quotes  the  Deputy  Magistrate's  roobo- 
learee  of  Ist  February  to  shew  that  Ueloo  was  not  under  arrest 
on  the  morning  of  the  23rd  January,  but  among  the  crowd 
looking  on.  This  is  a  mistake.  The  Deputy  Magistrate  dis- 
tinctly states  that  at  the  moment  in  question  Heloo  was  in 
charge  of  a  burkundaz ;  and  that  another  man,  Oodhub,  was 
singled  out  from  the  crowd  by  the  old  mother  of  the  deceased. 
I  might  notice  other  imperfect  recitals  made  by  the  Judge 
as  to  the  witnesses*  depositions ;  see,  for  example,  the  deposition 
of  the  witness  Hureedoss  which  has  been  quite  misunderstood 
by  the  Judge ;  (para.  24)  but  it  is  rather  my  purpose  to  state 
the  impression  which  the  evidence  has  made  upon  my  own 
mind. 

The  riot  was  perpetrated  by  a  great  mob  of  people.  No  one 
pretends  or  could  pretend  to  speak  accurately  as  to  numbers. 
There  may  have  been  two  hundred  or  more  engaged.    The 


CASES  IN  THE  NIZAMUT  ADAWLUT.        267 

chowkeedar  Doollab  in  his  first  information  described  the  rioters        1858. 

as  consisting  of  the  whole,  or  to  use  his  own  wolds,  sixteen  

annas  of  the  village.     Under  such   circumstslnces,  witnesses       ^°® 

may,  in  describing  the  occurrence,  notice  some  men  more  promi-      Case  of 

nently  at  one  time   than'   another;    or  may   omit  in  their ^*^^^^^"^' 

enumeration  of  one  date,  names  mentioned  at  another  date.    and\t^ri. 

As  this  case  comes  before  us,  there  appears  to  me  to  be  ample 

testimony  to  convict  Protabchunder  Doss  as  the  director  of  the 

riofc  and  Phoolkishore  and  Heloo  as  prominent  agents.     I  see 

no  point  upon  which  a  doubt  can  arise.     First  came  the  large 

mob,  then  the  assault  upon  and  dispersion  of  the  brothers ; 

then  was  Mudun  chased  and  felled,  and  trampled  on ;  and  he 

died. 

The  prosecution  has  suffered  considerably  from  the  absence 
of  the  old  woman  Dassee,  at  the  trial.  We  cannot  therefore 
use  her  deposition  taken  before  the  Deputy  Magistrate  as 
direct  evidence  :  but  we  may  at  all  events  refer  to  it  as  a  check 
upon  the  evidence  delivered  at  the  trial.  As  soon  as  the  Deputy 
Magistrate  reached  the  village  Manikahar,  he  examined  Dassee, 
and  her  story  is  told  intelligently,  simply,  and  with  much 
natural  feeling.  She  saw  her  son  chased  and  knocked  down. 
As  he  lay  he  was  again  struck,  as  if  he  had  been  pretending, 
Phoolkishore,  she  said,  trampled  on  his  neck.  Then  seeing 
Mudun  apparently  dead,  the  rioters  fled.  The  statement  of  the 
aged  mother  of  the  deceased  is  not,  as  I  have  said,  evidence ; 
but  referring  to  it  as  a  fresh  account  of  the  riot  and  its  results, 
recorded  under  circumstances  to  which  no  suspicion  appears  to 
attach,  it  is  found  to  sustain  the  evidence  taken  at  the  Sessions 
Court. 

The  body  of  the  deceased  Mudun  was  examined  by  the  Civil 
Surgeon,  who  ascribed  his  death  to  the  congestion  of  the  vessels 
of  the  brain,  and  to  the  ef^ion  of  a  small  quantity  of  blood  at 
the  lower  part  of  the  brain.  The  Civil  Surgeon  could  trace  no 
injury  likely  to  cause  this  state  of  the  brain  ;  and  he  was  of 
opinion  that  a  fall  on  the  head  might  have  caused  it  or  that 
stamping  with  the  foot  on  the  nape  of  the  neck  heavily  inflict- 
ed, might  have  caused  it :  or  the  congestion  might  have  occurred 
spontaneously. 

It  seems  to  me,  that  the  death  of  Mudun,  following  instan- 
taneously upon  the  violent  ill-usage  which  he  received,  should 
be  held  from  the  evidence  to  have  been  caused  by  that  ill-usage. 

The  three  prisoners  set  up  alibis.  For  the  prisoner  Protab- 
chunder Doss,  it  is  made  out  that  on  the  7th  May,  that  is, 
three  days  before  the  riot,  he  had  gone  to  Keshubgunge  in  the 
Burdwan  district ;  and  was  there  twenty  days ;  and  he  is  made 
to  volunteer  to  write  a  kabooleeut  (not  produced)  for  a  person 
in  whom  he  had  no  apparent  interest.     I  see  no  reason  to  dis- 

VOL.  VIII.  •  2  m 
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1858. 


June  24. 

Case  of 

Fbotabchitv. 

PBB  Does 

and  others. 


trust  the  evidenoe  for  the  prosecution,  and  I  discredit  the  e?i- 
dence  given  for  the  prisoners. 

I  would  oonviot  the  prisoners  Protabohunder  Doss,  Phool- 
kisbore  Dome,  and  Heloo  Sheikh  of  the  crime  of  riot  attended 
with  the  culpable  homicide  of  Mudun  Mundul,  and  sentence 
them  severally,  to  seven  years'  imprisonment  with  labor  in 
irons.  But  the  record  must  be  made  over  for  consideratioii  by 
another  Judge. 

Mr.  D.  J.  Money. — I  concur  with  Mr.  Sconce  in  his  estima* 
tion  of  the  evidence  adduced  on  this  trial,  and  his  remarks  upon 
the  interpretation  put  upon  it  by  the  Sessions  Judge. 

The  evidence,  in  my  opinion,  with  a  few  discrepancies  which 
do  not  materially  affect  its  general  consistency  and  weight, 
satisfactorily  proves,  that  there  was  a  riot,  in  which  Phool- 
kishore  and  Heloo  were  actively  engaged,  and  Protabohunder 
Doss  was  the  instigator  and  leader ;  and  that  the  brothen 
were  assaulted,  and  Mudun  Mundul  was  pursued,  struck  down 
and  trampled  to  death.  There  can  be  no  doubt  upon  the  evi- 
dence that  he  met  with  his  death  from  the  treatment  he  re- 
ceived. I  distrust  altogether  the  alibis  pleaded  by  the  prisoners. 
Seeing  nothing,  therefore  upon  any  of  the  grounds  taken  up  by 
the  Sessions  Judge,  to  lessen  the  weight  of  the  evidence  for  the 
prosecution,  I  concur  in  their  conviction  and  in  the  sentence 
passed  upon  them  by  my  colleague. 


Pbesivt  : 

D.  I.  MONEY  AND  H.  V.  BAYLEY,  Esqs.,  OfficuUinj 
Judges, 


Hooghly. 
1858. 

June  80. 

Case  of 

SovATinf 

Pome  GhoW' 

kudab. 

The  prison' 
er  oonvicted  of 
being  present 
in  a  dacoity  at- 
tended with 
murder      was 


GOVERNMENT 

versui 

SONATUN  DOME  CHOWKEEDAR  (No.  6.) 

Cbims  Chab&£D. — 1st  count,  dacoity' on  the  night  of  the 
22d  June,  1849,  in  the  house  of  Ramlochun  Goopto  of  Baorey 
thannah,  in  zillah  Burdwan  ;  2nd  count,  dacoity  with  murder 
on  the  night  of  the  9th  January,  1858,  in  the  house  of  Thakoor- 
doss  Poddar  of  Rampore,  thannah  Roynah,  zillah  Burdwan;  3rd 
count  for  having  knowingly  and  unlawfully  received  property 
(Nos.  1  to  8,)  stolen  in  the  dacoity  charged  in  the  2nd  couat; 
4th  count,  having  belonged  to  a  gang  of  dacoits. 

Committing  Officer. — Baboo  Chuuder  Seker  Roy,  Deputy 
Magistrate  for  the  suppression  of  dacoity  at  Hoc^hly. 

^ed  before  Mr.  J.  E.  8.  Lillie,  Additional  Sessions  Judge 
of  Hooghly  on  the  2nd  June,  1858. 
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Bemarkt  hf  the  Additional  Seuiona  Judge. — ^The   prisoner       1858. 

^  -^       sed  in  detail  before  the  Commit-      Owe  of 

ting  Officer  to  haTingbeen engaged  in  tix  dacoities,  includinff  the  r.®^^^J^* 
two  specified  in  the  charge.  ^^^"  ^o^- 

Piret  ooont,— the  prisoner's  confession  regarding  this  daocnty      *"">^^ 
is  corroborated  by  the  evidence  of  the  owner  of  the  plnndered  under  the  oir- 
house,  who  proves  the  occurrence,  and  who  avers,  that  during  c«nifltanoee  of 
the  attack,  he  recogniaed  Sonatun  Moochee.   The  reoordf  shows  *^®  ^  ^^' 

Darogah  and  named  the  prisoner  as  an  associate,  the  record  was  capitaUy    un^ 

traced  in  consequence  of  the  prisoner's  confession*  der  dauBo  1, 

Second  and  third  counts, — it  is  proved  J  that  this  daooity  was  Section4,  Beg- 

tWrtneesNcajBullaveChow.     committed,   that    the    villagers  ^JS^  ^™* 
keedar,  No.  4,  KaUy  ^emAndar,     followed   the    daooits   for   some 
No.5,HullodhurMulliok.  distance;  that  the  daooits  dis- 

charged  arrows  at  the  villagers ;  and  that  Judoo  Chowkeedar  was 
struck  in  thd  stomach  with  an  arrow;  that  the  prisoner  was 
knocked  down  and  secured  by  the  villagers,  with  some  of  the 
plundered  property  in  his  possession ;  which  has  been  identi* 

§  Witnew  No.  2,  Thakoordoss  ^  5§  *^**  he  freely  and  volun- 
Poddar,  No.  6,  Maddoosoodun  ^i<^J  ^^^  &  nill  and  unreserved 
Pmj*.  confession  before  the  Darogah,|| 

UNo.  G  and  No.  7,  Oojaram  which  he  repeated  before  the 
^^  Deputy  Magistrate  of  Jehana- 

had;f  and  that  Judoo  Chowkeedar  died  from  the  effects  of  his 
wound.  The  Darogah  neglected  to  send  the  body  for   a  po9t 

\  Witness     No.    8,    Sreenath     mortem  examination  ;  but  from 

Mittop,  No.  9,  Premchand  Pod-     his  evidence  and  that  of  several 

^*  other    witnesses,  the  cause  of 

death  cannot  be  doubted. 

I  connder  that  all  the  counts  are  conclusively  proved.     The 

•CUosel,  Section  4,  Regulation  ^*''*.  ^^^  ^f'**  ^  P^"^**? 
LIII.  of  1808.  convicted  of  havmg  been  present 

uding  and  abetting,  at  a  murder 
committed  in  the  prosecution  of  a  dacoity  shall  be  adjudged  to 
suffer  death,  and  consequently  I  am  unable  to  recommend  any 
other  sentence. 

In  consideration  of  the  courage  and  good  conduct  displayed 

by  witnesses  Nos.  3  to  5,  in  pursuing  the  dacuits,  and  in  attacking 

and  arresting  the  prisoner,  I  have  authorizedt  the  payment  of 

t  Circular  of  NizamutAdawlut     *  reward  of  100  rupees  to    be 

dated  5th  December  1832  No.  121.     ©q^ially   divided  between   them. 

It  seems  to  me  desirable  to 
give  some  compensation  to  the  family  of  Judoo  Chowkeedar, 

2  M  2 
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1658.       wbo  evinced  bravery  and  determination  in  a  remarkable  manlier 

■ and  who  lost  his  life  in  the  execution  of  his  dutj. 

June  30.        Eemarks  hy  the  Nizamut  4(feu;Z«*^— (Present :  Messrs.  D.  I. 
Caaeof     Money  and  H.  V.  Bay  ley.)     In  this  case  the  specific  dacoities 
SoNATUH    charged  are  fully  proved  against  the  prisoner,  as  also  the  fact  of 
^^^^'the  prisoner  belonging  to  a  gang  of  dacoits. 

The  Sessions  Judge  recommends  that  the  prisoner  be  sen- 
tenced capitally  under  Clause  1,  Section  4(,  B^ulation  LIII.  of 
1803.  That  law  provides  that  any  person  present  aiding  and 
abetting  in  a  dacoity,  in  the  prosecution  of  which  murder  is 
committed,  shall  be  liable  to  death. 

The  prisoner  was  present  in  a  dacoity,  where  murder  wag 
committed,  and  he  is  a  police  chowkeedar,  and  a  professional 
dacoit. 

But  we  do  not  think  this  is  a  case  in  whicli  the  penalty  of 
death  should  be  inflicted.  The  prisoner  individually  had  no 
concern  whatever  with  the  murder.  The  death  of  the  deceased 
person  was  caused  by  an  arrow,  shot  by  one  of  the  dacoits  when 
they  were  retreating  from  the  scene  of  action,  and  the  prisoner 
is  not  shewn  to  have  been  with  or  near  the  dacoit  who  fired 
the  arrow  at  the  time.  On  the  contrary,  the  prisoner  was 
wounded,  and  captured  separately.  It  was  after  the  dacoity  had 
been  oommitted,as  the  dacoits  were  making  off,  that  the  deceased, 
a  chowkeedar  of  a  neighbouring  village  opposed  them  in  their 
0ight,  and  was  shot  by  an  arrow  in  a  different  direction,  it 
would  seem  from,  that  taken  by  the  prisoner,  and  died  the  next 
day  from  the  effects  of  the  wound.  It  is  not  proved,  moreover 
that  the  prisoner  was  either  the  leader  of  the  gang  or  took  a 
more  prominent  part  than  others  in  the  dacoity,  so  as  to  render 
it  necessary  to  select  him  as  an  example  and  pass  upon  him 
the  extreme*  sentence  of  the  law.  Under  these  circumstances, 
We  sentence  the  prisoner  to  be  transported  for  life. 

Meho. 

Copy  of  the  Sessions  Judge's  letter  and  of  this  judgment  will 
be  sent  to  Government,  with  a  view  to  the  recommendation  in 
the  Sessions  Judge's  last  para,  being  considered  by  his  Honor 
the  Lieutenant  Governor. 
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Peesekt  : 
A.  SCONCE,  Esq.,  Judge. 

GOVEBNMENT  awi)  SURROOP  LUSHKER 

vertUB 

Tbial  No.  22,  SHUKMOY  BAGDEB. 

GOVERNMENT 

versuB 

TblOi  No.  9,  DOOTER  DASSEE. 

Tkial  No.  10,  BHOOTEE  DASSEE. 

CsiKS  Chabgep  vr  Trial  No.  22.— Adultery  with  Bhootee    24rPerehs. 
Dassee,  the  wife  of  co-proeecutor,  Surroop  Lushker. 

CsEKB  Chabgid  vs  Tbial  No.  9. — Perjury,  in  having  on       1868. 

the  5th  January,  1858,  intentionally  and  deliberately  deposed, — — 

under  a  solemn  declaration  taken  instead  of  an  oath,  before  the      ^^^^^  ^* 
Magistrate  of  Howrah,  that  she  saw  the  prisoner  Surroop  Lushker       Case  of 
strike  the  prosecutor  Shukmoy  Bagdee  on  the   neck  with  a    Shukicot 
hatchet  {Jeataree),  and  m  having  on  the  27th  March,  1858,    ^^  ^SJ^ 
again  intentionally  and  deliberately  deposed,  under  a  solemn 
declaration   taken  instead  of  an  oath,  before  the  Additional     q^^  prison- 
Sessions  Judge  of  the  24-Pergunnahs,  &c.  that  the  aforesaid  eroonTiotedof 
prisoner  did  not  strike  the  prosecutor  in   her  presence  ;  such  adultery  is  sen- 
statements  being  contradictory  of  each  other,  on  a  point  mate-  tenoed  to  six 
rial  to  the  iswe  of  the  case.  wSSJSStTIJro 

Cbimc  Chabqbd  in  Tbial  No.  10. — Peijjury,  in  having  ^^j^^^  <5^^,^iot. 
on  the  5th  January,  1858,  intentionally  and  deliberately  deposed  ed  of  peijuTj. 
under  a  solemn  declaration  taken  instead  of  an  oath,  before  the 
Deputy  Magistrate  of  Howrah,  that  the  prisoners  Kooohil 
Lushker  and  Bissonath  Lushker  were  present  at  the  time  the 
prosecutor  Shukmoy  Bagdee  was  assaulted,  and  that  the  afore- 
said Koochil  struck  the  prosecutor  on  the  head  with  a  piece  of 
wood  (ptf^ro),  and,  in  having  on  the  27th  March,  1858,  again 
intentionally  and  deliberately  deposed,  under  a  solemn  declara- 
tion taken  instead  of  an  oath,  before  the  Additional  Sessions 
Judge  of  the  24-Pergunnahs,  &c.,  that  the  prisoners  Koochil 
Lushker  and  Bissonath  Lushker  were  not  present  at  the  time 
the  prosecutor  was  assaulted,  such  statements  being  contra- 
dictory of  each  other,  on  a  point  material  to  the  issue  of  the  case. 

Cbihb  Established  ik  Tbial  No.  22. — Adultery.    In 
Tbialb  Nos.  9  and  10. — Perjury. 

Trials  Nos.  22,  9  and  10.— Committing  Officer.— Mr.  J.  J* 
Grey,  Magistrate  of  Howrah. 

Tbl&ls  Nos.  22, 9  aitd  10.— Tried  before  Mr.  J.  E.  S.  Lillie, 
Additional  Sessions  Judgeon  the  29th  March,  and  8th  May,1858. 

'BemofrkB   hy    ike    Additional    Sessions    Judge,  in    Tbial 
No.  22. — The  guilt  of  the  prisoner  is  clear.  It  has  been  preyed 
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1S68.        that  he  was  found  in  a   wounded  condition   at  the  door  of  the 

— ~ ""•  prosecutor's  house,  and  that   he  admitted  that  he  had  carried 

June  80.     ^^  ^^  intrigue  with  the  wife  of  the  prosecutor  for  some  time. 
Case  of  The  prisoner  pleaded  guillff.     He   is  defended   bj  a  vakeel, 

Shukmot     ^^^  1^  jg  urged  that  the  prisoner  was  invited  by  the  wife  of 
•nd^ottoa.    *^®  prosecutor. 

The  Law  Officer  has  delivered  SkfiUwa  in  accordance  to  the 
provisions  of  Clause  1,  Section  6,  Begulation  XVII.  of  1817, 
which  convicts  the  prisoner. 

I  concur  and  sentence  the  prisoner  to  be  imprisoned  for  (3) 
three  years,  and  to  pay  a  fine  of  Co.'s  Bs.  60  on  or  before  the 
12th  proximo,  or  labor  during  the  term  of  his  imprisonment. 

Eemarki  by  the  Additional  Seaiona  Judge, — Iv  Trial 
No.  9,  Surroop  Lushker  was  indicted  for  wounding  Shukmoy 
Bagdee  with  intent  to  kill  him ;  and  Eoochil  Lushker  snd 
Bisshonath  Lushker,  two  brothers  of  Surroop,  were  indicted  for 
aiding  and  abetting  in  the  above  assault.  A  third  oount 
charged  the  prisoners  with  "  assault  on  the  prosecutor.'*  It 
was  proved  that  Surroop  found  his  wife  and  Shukmoy  together, 
and  that  he  severely  wounded  the  latter  with  a  hatchet. 

The  contradictory  statements  of  the  prisoner  in  the  present 
trial  (who  is  the  wife  of  Bissonath  Lushker)  are  sufficiently 
described  in  the  charge. 

She  pleaded  guilty.  Her  depositions  have  been  duly  proved. 
She  urges  in  her  defence  that,  when  examined  in  this  Court, 
she  became  frightened  and  forgot  what  she  had  before  stated. 

In  concurrence  with  the  fiUtoa  of  the  Law  Officer,  1  convict 
the  prisoner  of  the  crime  of  perjury,  and  sentence  her  to  be 
imprisoned  for  three  (8)  years  with  labor  suitable  to  her  sex. 

Bemarke  by  the  Additional  Seeeions  Judge  ik  Trial  No.  10. 
— Surroop  Lushker  was  indicted  for  wounding  Shukmoy  Bag- 
dee  vrith  intent  to  kill  him,  and  Koochil  Lushker  and  Bisso- 
nath Lushker  two  brothers  of  Surroop,  were  indioted  for  uding 
and  abetting  in  the  above  assault.  A  third  count  charged  the 
prisoners  with  ''assault  on  the  prosecutor."  It  was  proved 
that  Surroop  found  his  wife  and  Shukmoy  together,  and  that 
he  severely  wounded  the  latter  with  a  hatchet. 

The  contradictory  statements  given  by  the  prisoner  in  the 
present  trial  (who  is  the  wife  of  Surroop)  are  sufficiently 
described  in  the  charge. 

She  pleaded  not  guilttf.  Her  depositions  have  been  duly 
proved.  In  her  defence  she  avers  that  from  fear  and  confusion 
she  did  not  know  what  she  was  saying  (when  examined  in  this 
Court.) 

In  concurrence  with  iYi^ftUwa  of  the  Law  Officer,  I  convict 
the  prisoner  of  the  crime  of  perjury,  and  sentence  her  to  be  im- 
prisoned for  three  (3)  years  wi&  liU>or  suitable  to  har  sex. 

Bemarka   by    the    Ifizanrnt  Adukwlut. — (Present :  Mr.    A. 
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Sconce.)     I  have  now   three  trials  before  me  that  originated        1B68. 
under  the  same  circum8taiH)e0.    One  Surroop  Lu«hker,  having,      "Z       TT^ 
during  the  day,  left  his  residence  for  another  village,  returned       ^^     ' 
some  time  after  night-fall.   On  his  return  he  detected  Shukmoy     g«i*®  q 
Bagdee,  while  having  intercourse  with  his  wife,  Bhootee,  in  his      bagme' 
(Surroop's)    own    house.      Surroop    assaulted    and    wounded     and  others. 
Shukmoj.     Hence  followed  two  trials ;  the  one  against  Sur- 
roop for  assault ;  the  other  against  Shukmoy  for  adultery  ;  and 
from  the  conflicting  nature  of  the  depositions  given  by  two 
women  examined  at  the  former  trials,  two  other  trials  for  per- 
jury.   Surroop  was  convicted  and  punished  with  three  months' 
imprisonment.  From  that  sentence  there  has  been  no  appeal,  but 
the  parties  convicted  in  the  other  three  cases,  have  appealed. 

Shukmoy  has  been  convicted  of  the  crime  of  adultery  and 
has  been  sentenced  to  three  years*  imprisonment  with  a  fine  of 
50  Rs.  to  excuse  labour.  Of  the  g^ilt  of  the  prisoner  there  is  no 
doubt.  He  admits  it :  only  he  urges  in  extenuation  that  for 
two  years  (as  admitted  by  Bhootee,  the  adulteress,  before  the 
Mag^rate)  he  had  been  in  the  habit  of  having  illicit  inter- 
course with  her ;  and  that  the  prosecutor  took  the  law  into  his 
own  hands  and  nearly  killed  him.  I  observe  that  on  the  trial 
of  Surroop,  the  Sessions  Judge  found  that  he  had  struck  Shuk- 
moy with  a  hatchet,  and  had  inflicted  two  severe  incised 
wounds,  the  one  across  the  temple  and  the  other  on  the  side  of 
the  neck. 

Under  these  circumstances,  it  appears  the  purposes  of  justice 
will  be  answered  by  sentencing  prisoner  to  six  months'  impri- 
sonment, labor  being  excused  on  the  payment  of  a  fine  of  25 
Rs.  within  ten  days  from  the  date  of  the  sentence  being  ex- 
plained to  the  prisoner.  The  period  of  six  months  will  run 
from  the  date  of  the  Sessions  Judge's  conviction. 

I  now  oome  to  the  perjurv  cases.  First  is  that  of  Musst. 
Bhootee,  wife  of  Surroop.  Before  the  Ma^strate  she  had  said 
that  she  had  seen  two  others,  Koochil  and  Bissonath,  about  the 
time  that  her  husband  attacked  Shukmoy ;  while  before  the 
Sessions  Judge  she  said  she  had  seen  her  husband  only. 

Ag^n  the  woman  Dootee  (wife  of  Bissonath)  in  her  deposi- 
tion before  the  Magistrate  said  that  she  saw  Surroop  strike 
Shukmoy,  while  before  the  Sessions  Judge  she  denied  having 
seen  Surroop  strike  Shukmoy ;  and  said  she  heard  from  him 
that  he  had  done  so. 

In  both  cases,  the  crime  of  perjury  is  technically  proved.  So 
fiur  as  I  can  judge,  probably  the  statements  made  to  the  Ses- 
sions Judfi^e  are  true :  but  at  the  same  time,  the  circumstances, 
under  which  the  depositions  were  taken,  do  not  indicate  any 
very  deep  degree  of  malice  or  of  false  purpose  ;  and  I  think  that 
in  both  eases  the  sentence  imposed  should  be  limited  to  six 
months'  imprisonment  with  labor. 
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Prbsevf  * 
D.  I.  MONEY  ATO  H.  V/  BAYLEY,  Esqs., 

Officiating  Judges. 

GOVERNMENT  akd  JOOGUL  KISHORE  SEIN 

veraw 

Sylhet.  MUSSUMMAT  POONYE  DASSEE. 

1858.  Cbimb  CHi^BQED. — Wilful  murder  of  the  co-prosecutor's  soa 

■  Chunderkishore. 


June  80.         Committing  Officer. — Mr.  I.  C.  Dodgson,  Officiating  Magis* 
Case  of       trate  of  Sylhet. 

PooNTx         Tried  hefore  Mr.  M.  Shawe,  Sessions  Judge  of  Sylhet,  on  the 
Dassbb.      17th  May,  1858. 

^      .  Bemarks  hy  the  Seisiom  Judge. — The  particulars  of  the  case 

er  conricted  of  ^^^  ^  follows  : — The  prisoner  and  the  co-prosecutor  reside  on 
wilful  murder,  the  same  premises,  hut  in  different  houses.  The  prisoner,  daring 
was,  under  the  the  ahsence  of  the  co-prosecutor  and  his  wife,  stole  some  ghee 
circumstances  which  was  ohserved  hy  the  deceased,  a  child  about  six  years  of 
for^^^sons  *^'  ^^*^  ^^^^  ^^  parents ;  this  caused  a  quarrel  between  the 
ffiyemsenteno-  co-prosecutor's  wife  and  the  prisoner,  in  which  the  co-proseca- 
ed  to  impri-  tor  afterwards  joined :  abusive  language  was  used  by  both  par- 
sonment  for  ties,  and  the  prisoner  became  enraged  to  such  an  extent,  that 
life  in  the  Ali-  ghe  declared  positively  she  would  not  take  food  until  she  could 
porejaiL  within  three  days  do  something  to  the  co  prosecutor's  son,  the 
deceased. 

Witnesses  Nos.  8  and  9,  being  very  young,  were  not  examin- 
ed on  oath.  They  state  that  while  they  were  playing  together 
with  the  deceased,  in  the  prisoner's  house,  at  about  a  little  be- 
fore sunset,  the  prisoner  called  the  deceased  Chunderkishore 
and  enticed  him  to  go  with  her  to  have  some  cucumbers,  the 
deceased  followed  her ;  and  from  that  moment,  he,  the  deceased, 
was  never  again  seen  alive. 

Witness  No.  7,  Mussummat  Jushodah,  the  mother  of  the 
deceased,  deposes  as  above,  and  states  that  on  the  day  of  the 
quarrel,  the  prisoner  declared  she  would  not  eat  until  she  could 
do  something  to  Chunderkishore,  and  that  Chunderkishore  dis- 
appeared a  little  before  the  evening,  and  that  she  believes  the 
prisoner  murdered  her  son. 

Witnesses  Nos.  11  and  12,  Mussummat  Bhobun  and  Mus- 
summat Tarun,  deposed  that  about  evening,  the  prisoner  took  a 
basket  to  the  nearest  pond,  which  was  covered  with  another 
basket,  and  which  she  concealed  under  some  weeds  and  bamboos 
in  the  water,  and  returned  home. 

Witness  No.  13,  Lallchand,  deposes  that  he  on  the  16th 
Chyte,  before  sunset,  saw  the  prisoner  place  something  under  the 
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weeds,  Ac.  in  Munglanund^s  (witness  No.  14)   tank,  and  that        1B58. 
tiie  corpse  of  the  deceased  was  found  at  the  very  spot  in  the  tank.      "Z — ~ 
Witnesses  Nos.  4  and  14,  deposed  that  the  coq)8e  of  the        ^"^^     ' 
deceased  was  discovered  in  their  presence  in  the  tank  on  the      ^^'^  ^ 
morning  afber  occurrence,  the  deceased's  mouth  being  stuffed      d^^^ 
up,  and  his  head  covered  with  a  cloth. 

Witnesses  Nos.  1,  2,  3  and  14,  deposed  that  the  prisoner  de- 
clared, when  the  quarrel  took  place,  that  she  would  not  take 
her  food  until  after  she  could  do  something  for  the  deceased,  as 
he  (the  deceased)  had  told  his  parents  that  she  (the  prisoner) 
had  stolen  some  ffhee  from  their  house. 

The  prisoner  denied  the  charge  throughout,  but  admitted 
having  placed  some  paddj  on  the  afternoon  of  the  daj  of  the 
occorrenoe  in  the  tank  in  which  the  corpse  of  the  deceased  was 
found.  The  corpse  of  the  deceased  when  discovered  was  said  to 
have  had  some  paddy  on  it. 

Under  all  the  circumstances  of  the  case  and  from  the  evidence 
of  the  witnesses,  the  fact  of  the  prisoner  stealing  ^hse  from  the 
co-prosecut'Or's  house,  and  her  so  doing  having  been  mentioned 
by  the  deceased,  and  which  caused  a  quarrel  between  the  parties, 
the  prisoner  became  enraged,  and  having  enticed  the  deceased 
away,  deliberately  murdered  him  and  afterwards  concealed  the 
corpse  in  the  tank  where  it  was  discovered,  is  clear. 

The  Law  Officer  convicts  the  prisoner  of  wilful  murder  and 
states  in  his  futnoa  that  she  is  liable  to  seeasut.  I  concur  in 
the  verdict  which  convicts  the  prisoner  on  strong  circumstan- 
tial evidence  of  the  wilful  murder  of  the  deceased.  That  she 
actoally  committed  the  murder  is  not  positively  established. 
That  the  deceased  was  murdered  is  beyond  a  aoubt,  and  the 
circumstances  elidted  on  the  trial  would  point  to  the  prisoner 
as  the  person  by  whom  the  act  was  committed.  I  would  re« 
commend  that  she  be  sentenced  to  imprisonment;  in  transporta-* 
tion  for  life. 

Bemarks  hy  the  Nizamut  Adatolut — (Present :  Messrs.  D« 
I.  Money  and  H.  V.  Bayley.) 

Mr,  D.  I.  Money. -'On  the  15th  Chyte,  1264,  or  the  27th 
March  last,  Chunderkishore,  the  son  of  the  prosecutor,  a  child, 
six  years  old,  informed  his  mother  that  he  had  seen  the  prisoner 
steal  some  ghee  from  her  house.  When  her  husband  came  home 
she  mentioned  the  theft  to  him  ;  and  they  both  charged  the 
prisoner  with  it.  She  denied  the  charge ;  when  a  quarrel  ensued ; 
and  the  prisoner  declared  she  would  eat  nothing  unless  she 
made  the  mother  ionleis  within  three  days.  On  the  evening  of 
the  following  day,  the  28th  March,  the  boy  was  playing  with  his 
sister  and  two  companions,  when  the  prisoner  enticed  him  away, 
telling  him  she  would  give  him  some  cucumbers ;  from  which 
time  he  was  never  again  seen  alive.  A  searcli  was  instituted 
when  the  child  was  missed^  and  the  day  afber,  the  29th  March, 

VOL.  VIII.  2  K 
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1858.       the  bddj  WAS  found  in  a  tank  with  a  cloth  tied  round  the  head 
"Z      TT      and  neck,  and  another  cloth  stuffed  like  a  ball  in  his  mouth. 

"^^  These  facts  appear  dearly  on  the  evidence.     We  have  here 

PoTm  the  quarrel  of  the  prisoner  with  the  boy's  mother  in  conae- 
Pabsbb.  quence  of  his  informing  her  of  the  thefb  ;  a  threat  of  mortal  in- 
jury to  the  hoy  ;  the  prisoner's  being  the  last  person  seen  ¥rith 
him,  and' the  discovery  the  day  after  of  his  dead  body  in  a  tank, 
under  mysterious  circumstances,  raising  a  strong  presumption  of 
foul  play. 

It  remains  to  be  seen  what  circumstantial  evidence  there  is 
to  connect  the  prisoner  with  the  death  of  the  child. 

In  denying  the  charf^e,  the  prisoner  admitted  both  at  the  tban- 
nah  and  before  the  Magistrate  the  quarrel  with  the  mother, 
declaring  that  the  accusation  of  the  thefb  was  false. 

Mussummat  Ooura,  No.  10,  states  that  one  Sunday  eyening 
in  the  month  of  Cheyt,  she  does  not  remember  the  date,  she 
■aw  the  prisoner  come  out  of  a  Eookabar  (a  kind  of  bush)  into 
a  pepper-field ;  that  she  called  out  to  her,  and  asked  her  what 
$he  was  doing  in  the  bushes ;  when  the  prisoner  ran  stealthily 
towards  a  cluster  of  plantain  trees  and  concealed  hers^f ;  that 
shortly  after  she  came  to  her  house  and  took  two  baskets  ;  and 
■he  then  saw  her  bending  or  lying  over  the  basket  opposite  the 
plantain  tre^s  vnth  her  face  to  the  groimd ;  and  she  asked  the 
prisoner's  aunt,  who  resides  in  the  same  house  with  the 
prisoner,  to  come  and  see  what  she  was  about ;  and  that  on  her 
replying  that  probably  her  niece  (the  prisoner)  was  wetting  the 
chaff  of  the  grain,  she  went  home ;  and  that  afterwards  when 
she  heard  of  the  murder  of  Chunderkishore,  and  the  discovery 
of  his  body  in  the  tank  of  Mungolanund,  she  was  conyinced  in 
her  own  mind  that  the  prisoner  had  murdered  him. 

This  evidence  before  the  Sessions  court  is  nearly  the  same  as 
that  given  before  the  Magistrate,  and  there  is  no  reason  to 
distrust  it. 

.  It  gives  an  account  of  the  pHsoner's  strange  and  mysterious 
conduct  in  a  field  near  her  house  on  the  very  evening  when  the 
deceased  was  last  seen  with  her,  and  was  first  missed.  But  the 
principal  point  in  the  evidence  is  her  coming  from  the  field  to 
her  house  for  the  basket ;  and  her  being  seen  to  lie  over  it 
afterwards  with  her  face  to  the  ground. 

Other  witnesses  depose  to  the  prisoner  on  the  same  evening 
taking  a  basket,  with  another  over  it,  to  the  tank ;  and  stating 
when  asked  that  she  was  taking  grain  to  soak  for  the  prepara^ 
tion  of  *  chtirra* 

She  is  afterwards  seen  with  the  basket  at  the  tank  by  the 
witnesses,  Nos.  11,  12  and  13  ;  and  is  observed  to  take  some- 
Uiing  out  of  the  basket,  and  put  it  in  the  water  under  some 
weeds  near  some  bamboos  ;  where  subsequently  the  body  of  the 
deceased  was  discovered. 
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It  is  true  that  two  of  these  witnessee  at  the  thanbah  deposed         1B5^ 
that  the  prisoner  took  out  a  dead  body  from  the  basket,  and  put  _" 

it  ID  the  water  deeoribing  her  agitation  and  strange  manner, 
and  th^  own  alarm;  and  that  these  statements  are  subse-  ^aseof 
quently  modified;  and  they  afterwards  depose,  one  of  them^  Dimjo! 
that  the  could  not  distinguish  what  was  taken  out  of  the 
basket ;  but  it  was  something  of  a  black  and  white  colour ;  and 
tbe  other  that  it  was  something  wrapped  up  in  cloth.  This 
cUscrepancy  is  reconciled,  I  think,  by  the  further  statement 
ther  make,  that  they  believed  from  the  after^disooveries  that 
took  place,  that  the  prisoner  murdered  the  child,  and  that  it 
was  the  child's  body  she  took  out  of  the  basket. 

Althqugh  there  was  no  medical  evidence  as  to  the  cause  of 
death  in  consequence  of  the  decomposition  of  the  body,  there 
cannot,  I  think,  be  a  doubt  under  the  circumstances,  from  the 
bindings  of  cloth  found  round  the  head  and  neck,  and  the. 
stuffing  of-  cloth  in  the  ipouth,  that  the  child  must  have  been 
suffocated,  or  met  with  a  violent  death  in  some  manner  by^ 
unfair  means.  The  prisoner  admitted  at  the  thannah  that  she 
took  the  baskets  to  the  tank  to  soak  grain  and  sunk  them  in 
the  water.  She  also  admitted  her  communication  with  Mussum- 
mat  Goura,  when  she  was  in  the  pepper- field,  and  with  Bhoo- 
bun  Dhobanee  at  the  tank,  so  far  verifying  their  statements  to 
that  effect.  The  evidence,  moreover,  shows,  that  the  prisoner 
was  in  the  constant  habit  of  going  to  the  tank  of  Mungolanund 
to  wash,  and  fetch  water.  The  Imks  of  circumstantial  evidence 
appear  to  me  to  be  very  strong,  connecting  the  prisoner  with 
the  death  of  the  child,  although  there  was  no  eye-witness 
to  the  deed,  and  as  I  do  not  see  under  all  the  particulars 
disclosed,  how  any  one  else  but  the  prisoner  could  have  compassed 
that  death,  I  convict  her  of  wilful  murder.  She  is  of  course 
liable  to  the  extreme  penalty  of  the  law,  but  as  the  Sessious 
Judge  has  not  recommended  capital  punishment,  and  trans- 
portation may  on  some  accounts  not  be  advissable,  and  as  strict 
attention  is  paid  to  the  penal  discipline  of  female  prisoners  in 
the  Alipore  jail,  and  banishment  to  that  jail  from  the  district  is 
felt  as  an  aggravation  of  punishment,  I  would,  under  the 
circumstances  of  the  case,  sentence  her  to  imprisonment  for  life 
in  the  Alipore  jail. 

Mr.  H.  V,  Bayley. — In  this  case  the  quarrel  about  the  theft 
of  the  ghee  ;  the  threat  to  make  the  mother  of  the  deceased 
boy  sonles$  ;  the  enticement  by  the  prisoner  of  the  child  from 
the  companions  with  whom  he  was  playing ;  the  fact  that  he 
was  thereafter  never  seen  alive,  and  the  finding  of  the  body 
next  day,  with  grain  on  it,  and  the  face  tied  up  with  a  cloth  and 
a  cloth  in  the  mouth,  in  the  tank,  at  the  spot  where  prisoner 
had  been  seen  with  two  baskets,  and  which  she  admits  had 
2  K  2 
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1858.       gram  which  she  had  been  steeping  at  that  tank,  are  follj 

June  30.  j  ^^  ^^^^  consider  the  evidence  of  the  witnesses  who  say 
Case  of  ^i^Qj  gg^  i}^Q  prisoner  take  a  corpse  or  something  like  a  corpse 
Dj^u  out  of  the  basket  is  sufiBcient,  or  trustworthy.  It  is  insufki* 
enty  for  there  is  nothing  to  shew  whose  the  corpse  was ;  and 
unkustworthj,  as  it  varies  in  regard  to  the  fact  of  its  hmg  a 
corpse,  or  something  like  a  corpse,  or  something  dark.  The 
proof  as  it  is,  is  however  enough  to  afford  a  strong  presumption  of 
the  guilt  of  the  prisoner  of  murder ;  but  there  is  no  clear  proof 
that  the  prisoner's  hand  committed  the  deed ;  nor  that  what 
the  witness,  Goura,  saw  the  priaojner  leaning  over,  was  the  body 
alive  or  dead,  of  the  deceased.  I  would  not  therefore  pass  the 
irrevocable  sentence  of  death. 

I  would  sentence  to  imprisonment  for  life  in  the  Alipore, 
jail  as  transportation  is  not  expedient  for  females,  and  as  the 
discipline  in  that  jail,  is  of  a  more  penal  character  than  in 
other  jails. 


SUMMARY   CASES. 
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1858. 
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SUMMARY  CASES. 

June  1858. 


PbSSXKT  : 
D.  I.  MONEY,  Esq.,  Officiating  Judge. 

No.  48  oif  1858. 

RAMBRIMO  OOSAIN,— PjTinoMB. 

Nnddet. 

Vakeel  op   Pbtitioneb,  Baboo   RAMGOPAXJL  GHOSE. 
Vakbel  oi  OOVBRNMENT  Baboo   SUMBHOONATH  ^^^ 

PUNDIT.  jnne  18. 

The  petitioner   appeals  from  the   sentence  of  the  Deputy       Case  of 
Magistrate,  imposing  upon  him  a  fine  of  200  Rupees,  or  in  de-      q^^^ 
fault  of  payment  imprisonment  for  three  months,  for  refusing 
to  give  evidence  on  oath.  The  ordfer  of 

The  petition  is  preferred  on  the  following  grounds.  the      Deputy 

I.  It  is  contrary  to  the  practise  of  the  Court  to  take  the  Magistrate  im- 
depositions  of  defendant  in  criminal  cases  on  oath.  t^T^titionOT 

II.  The  decision  of  the  Deputy  Magistrate  in  imposing  a  a  fine  of  2^ 
fine  of  Rupees  200,  or  in  default  to  he  imprisoned  for  three  Bupees*  or  in 
months  for  my  refusing  to  depose  on  oath  is  illegal,  inasmuch  de&ult  of  pay- 
as  the  charge,  in  which  I  have  not  deposed  on  oath,  has  been  ™®°*  impri- 
dismissed  by  the  MagUtrate.  t^  montht' 

III.  In  my  defence,  I  have  stated  that  I  am  perfectly  ignor-  for  refusing  to 
ant  of  the  charge  brought  against  me.  Hence  it  is  not  just  to  give  evidenoe 
enforce  my  depositions  on  oath.  on  oath,  was 

The  petitioner  was  a  defendant  in  a  case  before  the  Deputy  ^^'^jj?' 
Magistrate.  ^  ^^    ^     ..      thT  Court  for 

The  Deputy  Magistrate  merely  states  "  the  defendant  has  reasons  given 
repeatedly  refused  to  give  his  evidence  as  will  appear  from  his  at  length,  that 
statements  of  yesterday's  and  to-day's  date,  and  his  evidence  is  ^^®  provisions 
necessary."  At^^'^^^f 

The  Sessions  Judge  in  rejecting  the  petitioner's  appeal  to  his  ^^  which 
Court  remarks  :  "  On  20th  October,  appellant  was  ordered  to  give  was  *  chief, 
evidence.  Under  Section  1:5,  Act  ll.  of  1855,  the  Court  has  ly  enacted  fop 
ikywer  to  compel  any  person   present  in  Court  to  give  evi-  ^^  Majesty's 

It  is  urged  by  Baboo  Sumbhoonath  Pundit  in  support  of  the  game  in  the 
Deputy  Magistrate's  order  that  Act  II.  of  1855,  is  applicable  wording  as 
to  Criminal  as  well  as  Civil  Courts  and  that  under  Section  25  of  thosec^  Sec 
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1858.       the  Aot  cited,  when  read  in  connection  with  Section  82,  the 

"""^^ ""•  Magistrate  is  competent  to  compel  any  defendant  before  him  in 

18.     ^  criminal  trial  to  give  evidence,  and  to  impose  a  fine  upon  him 

CSaao  of      under  the  general  laws  of  evidence,  if  he  refuses. 

Q^^^       Under  Section  32  of  Act  II.  of  1865,  there  is  no  donbt  that 

a  witness  may  be  compelled  in  any  civil  or  criminal  proceeding, 

tion  26,  Act  to  answer  any  questions  tending  to  criminate  himself  and  under 

XIX.  of  1853 »  Section  25  of  the  same  Act  "  any  person  present  in  Court,  whe- 

whioh  amend,  ^jjgj.  g  partu  or  not,  may  be  called  upon  and  compelled  by  the 

eyidenoein  the  ^^^  ^  ^^^  evidence. 

Company's  Ci-  The  only  question  is  whether  hj^^the  Court'*  h  meant  a 
Til  Comts,  Criminal  as  well  as  Civil  Court,  and  whether  ^'  a  party'*  means 
oould  not  be  or  not  a  defendant  in  a  criminal  trial.  Section  19  of  the  Act 
considered  ai>*  provides  that  "  any  party  to  a  civil  suit  or  other  proceeding  of  a 
ndwd  C^irto'  ®^^^  nature  may  be  compelled  to  give  evidence  as  a  witness 
although  they  ^^^der  the  rules  prescribed  in  Act  XIX.  of  1853." 
arenotsodear-  In  interpreting  the  intent  of  the  Sections  19  and  82  of  the 
ly  and  express-  Act,  there  can  be  no  mistake,  inasmuch  as  there  is  no  such  a 
ly  defined,  as  specific  provision  in  the  former  for  the  examination  as  a  witness^ 
*^Mibmt'  of  ^^  ®°y  P*^^  ^  *  ^^^  ^^^^  ^'  proceeding  and  in  the  latter  for 
'^misoons^^  rendering  it  obligatory  on  a  witness,  in  any  cvoil  or  criminal 
tion«  proceeding,  to  answer  even  criminating  questions. 

But  reading  all  the  Sections  consecutively  from  19  to  82, 
and  taking  them  in  connection  with  each  other,  I  do  not  think 
that  Section  25,  although  the  wording  of  the  Section  is  not  so 
clearly  and  expressly  defined  as  to  prevent  the  possibility  of 
misconstruction,  can  be  held  to  apply  to  criminal  Courts. 

It  appears  to  me  that  the  object  of  Section  25,  was  to  give 
power  to  the  civil  Court,  to  examine  any  party  to  a  suit  present 
in  Court  though  not  summoned;  the  words  of  this  Section  are 
exactly  the  same  as  the  words  in  Section  25  of  Act  XIX.  of 
1853,  which  Act  amended  the  law  of  evidence  in  the  Company's 
Civil  Courts,  and  surely  if  it  had  been  intended  by  the  re- 
insertion of  this  Section  in  Act  II.  of  1855,  which  was  chiefly 
enacted  for  Her  Majesty's  Courts,  to  introduce  that  desirable 
reform  in  our  criminal  Courts,  viz.  the  examination  of  a  defend- 
ant as  a  witness  in  certain  cases,  it  would  have  been  specified  in 
more  express  and  unmistakeable  terms.  Moreover,  as  the  law 
Section  32,di8tinctlyenactsthat  witnesses  incriminal  proceedings 
are  bound  to  answer  questions  tending  to  criminate  themselves, 
if  a  defendant  in  a  criminal  trial  could,  under  Section  25,  be 
examined  as  a  witness  on  points  on  which  he  would  be  likely  to 
criminate  himself,  the  law  would  have  laid  it  down  distinctly, 
and  not  have  left  it  uncertain. 

Under  these  circumstances,  I  reverse  the  orders  of  the  lower 
Courts,  and  direct  the  amount  of  fine  to  be  returned;  if  it  has 
been  paid  by  the  petitioner. 
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PbESSKT  : 
D.  I.  MONEY,  Esq.,  Officiating  Judge. 

No.  33  OF  1858. 

JOYKISHEN  MOOKERJEB,— Petitioner 

Vakeel  op  Petitioner. — Mr.  R.  T.  ALLAN. 

Vakeel  of  Gotbbnmekt.— Baboo    SUMBHOONATH        ^,  p^  , . 
PUNDIT.  24.Perglui. 

The  following  is  tbe  recorded  ground  upon  which  the  appli-        ^^^^* 
cation  is  preferred.  ^  j^^^  18, 

'*  11)0  order  of  the  Sessions  Judge  is  extra  judicial,inasmuch  ^       r        f 
the  point  taken  notice  of  by  the  appellate  Court  was  not  before 
him  judicially.     The  remaining  particulars  are   fully  stated  in   mc^kmwea 
the  bJuglish  petition,  so  there  is  no  need  of  putting  them  down 
here  again."  The  prayer 

I  have  carefully  perused  the  judgments*  of  the  Magistrate  of  the  petition- 
and  the  Sessions  Judge  in  this  case.  er   requesting 

that      certain 

— ^ — . expreaaions  in 

„    .  ,  the  decision  of 

MagiHrMs  judgments.  the     Sessions 

*  This  has  been  a  continuous  series  of  oppression  by  the  defendant  Judge  should 
Juddonath  against  Muddun  Day,  now  alleged  to  have  been  forcibly  car-  be  expunged 
ried  away  and  concealed,  and  it  has  "  culminated'*  in  the  present  case.        a«  extra  judi- 

Aa  regards  the  extent  to  which  Baboo  Joykishen  Mookerjee  the  master  cial  was  ^  for 
of  the  defendant  Juddonath  is  implicated,  there  is  not,  nor  is  there  any  reasons  given 
hope  of  obtaining  just  now,  any  proof.  by  the  Court 

But  as  regards  the  plunder  of  Muddun  Day's  property  by  the  defend-  rejected, 
ants  now  punished,  there  is  ample  and  clear  proof. 

The  former  papers,  filed  with  this  case,  shew  the  defendant  Juddoo  with 
others  in  this  case  after  repeated  warnings  was  bound  down  to  keep  the 
peace.  This  order  was  upheld  in  appeaL  The  present  case  is  attended 
vith  all  the  difficulties  wnioh  almost  invariably  exbt  in  these  "^oom*' 
cases.  Whether  the  man  has  really  been  concealed  or  no,  cannot  be  legal- 
ly clear,  nnttl  he  appears.  I  prefer  therefore  not  to  punish  the  defendants 
on  that  part  of  the  charge,  leavine  them  as  well  as  the  zemindar  himself 
liable  to  punishment  if  the  case  is  hereafter  proved.  I  punish  the  defend- 
ants for  loot  and  plunder  of  the  missing  man  s  property.  They  are  clearly 
proved  to  have  committed  this  loot,  lK>th  by  the  police  reports  and  the 
evidence  (vide  especially  but  not  exclusively  evidence  of  No.  1,  prosecutrix 
No.  2,  Ishwur  Nundi,  No.  8,  Khetter  Paul,  No.  4,  Gureedass  Day.)  It,  in 
my  opinion,  rather  aggravates  than  palliates  the  offence  that  this  gross  op- 
pression was  oommitted  under  the  shadow  of  the  so-called  law.  If  these  men 

to  be  exempted  from  punishment,  merely  because  they  acted  under 

an  alleged  '^pttmun**  or  *<  hiatmnf*  we  should  have  nothing  but  the  laws  used 
as  a  cloak  for  aSl  sorts  of  wide-spread  oppression.  The  state  of  things  is  bad 
enough  already,  and  to  countenance  such  proceedings,  as  in  the  present 
case,  would  make  them  infinitely  worse. 

TOL.  Till.  2  O 
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The  Magistrafco  had  to  try  a  charge  of  gross  oppression  and 
1858.        plunder,  of  assault,  and  forcibly  carrying  away  the  man,  whose 
property,  under,  it  would  appear,  the  cloak  of  a  false  summary 
suit,  was  plundered,  and  of  concealing  him. 


June  18. 
Case  of 


JoYKiBHBK  I^or,  in  the  present  case,  eren  the  impadent  pretence  of  the  **ptmju»** 
HooKEBJEA.  is  a  shallow  pretext.  Nothing  is  brought  to  show  that  any  notice  was 
issued,  it  is  not  likely  that  it  was,  or  surely  Muddun  who  had  been  perpe* 
tually  complaming  would  have  brought  the  matter  into  Court.  The  shop 
was  notoriously  that  of  which  Muddun  was  a  sharer.  There  is  nothing 
brought  to  show  why  the  oppressor  Juddo  (defendant  and  gomashta  of  the 
village)  should  have  supposed  that  the  property  of  Muddun  was  that  of 
the  alleged  defaulters  in  this  spurious  '*  punfun.**  What  power  had  the 
Chundeetollah  (Serampore)  peadah  to  assbt  in  this  distraint  and  seixare 
in  Ballootee  (thannah  Doonjoor  Howrah). 
To  epitomize— 

1.  It  is  clear  from  the  previous  papers  (vide  Nuihee  A)  that  all  sorts  of 
oppression  had  been  exercised  against  Muddun  by  the  defendant  Juddoo 
and  others. 

2.  It  is  equally  clear  that  on  this  occasion,  the  oppression  culminated 
in  the  seizure  of  Mnddun*s  property. 

This  is  not  denied  even. 

It  is  more  likely  that  the  spurious  **  pumfutu^*  was  used  to  cloak  gross 
oppression,  than  that  Mudduirs  property  out  of  Muddua't  shop  was  taken 
by  mistake !  for  the  property  of  two  alleged  defaulters  who  had  nothing 
to  do  with  that  shop. 

The  aUbis  I  treat  as  so  much  waste  paper.  The  presence  of  all  the 
defendants  is  clearly  proved,  especially  by  the  evidence  and  reports  noted 
above. 

For  the  grots  loot  and  oppression,  I  punish  the  defendants  as  noted  in 
column  8. 

If  the  missing  man  is  found,  I  shall  re-open  the  case  against  these  defen- 
dants and  the  zemindar. 

Meanwhile  the  Darogah  is  directed  to  institute  separate  enquiry  against 
the  zemindar  for  oppression  of  the  prosecutrix  during  the  trial  of  this  case. 
This  investigation  is  now  going  on. 

The  defendant,  Lallmohun,  who  is  apparently  a  mere  tool  in  the  hands 
of  the  other  defendant,  is  conditional^  discharged. 

Seetione  Judges  judgment. 

This  is  an  appeal  against  the  order  of  the  Magistrate. 

The  appeal  briefly  is  technical  and  upon  the  merits. 

Technically,  that  the  appellants  applied  to  have  the  witnesses  for  prose* 
cutrix  examined  in  their  presence  or  cross-examined.  This  objection  is 
sustained. 

On  the  merits,  upon  the  question  of  jurisdiction,  whether  the  remedy  for 
colorable  distress  is  not  in  the  revenue  Conrts.Third  parties  may  reply  under 
Keg.  X.  1846.  The  penalty  is  provided  under  Section  6,  Bee.  X  VII.  1793, 
(1)  restoration  of  property  or  its  value,  (2)  a  fine  equal  to  that  value,  and 
(3)  the  costs,  thus  there  are  ample  remedies.  It  is  dit&cult  to  say  where  the 
civil  jm*i9diction  ends  and  the  criminal  one  commences,  so  as  to  vest  the 
Magistrate  with  authority.     It  is  a  difficult  subject  and  much  involved. 

But  there  has  been  a  very  gross  case  of  assault  committed  as  per  the 
Darogah*s  report  of  the  25th  of  February.  I  see  no  reason  to  doubt  that 
veport.  It  appears  too  that  the  husband  of  the  prosecutrix  was  forcibly 
carried  off  to  the  house  of  Joykishen  Mookeijee.. 
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He  finds  the  charge  of  plunder  only   substantiated,  and  for        186a. 

that  offence  punishes  the  defendants.     The  principal  defendant  — T^ 

is  the  gomashta  of  the  village,  and  a  servant  of  the  petitioner      ^^^  ^®* 
Jojkishen  Mookerjee.  ^*^  <*f 

Hegarding  the  extent  to  which  the  petitioner  is  implicated,  jjj^f  ^^""^ 
the  Magistrate  states  that  "  there  is  not,  nor  is  there  any  hope  **J*A. 

of  obtaining  just  now,  any  proof." 

Begarding  the  forcible  abduction  and  concealment  of  Mud- 
dun  Day,  the  Magistrate  adds  further  on  that  he  prefers  '*  not 
to  punish  the  defendants  on  that  part  of  the  charge,  leaving 
them  as  well  as  the  zemindar  himself  (the  petitioner)  liable  to 
punishment,  if  the  case  is  hereafter  proved." 

It  would  appear  from  the  Magistrate's  judgment  that  Muddun 
Day  has  been  subjected  to  a  long  und  continuous  series  of  op* 
pressive  acts  on  the  part  of  the  defendant  Juddonath,  culmi- 
nating, as  he  states,  in  tiie  present  case,  the  plunder  of  his 
property. 

There  could  be  no  more  grievous  oppression  than  the  offence 
which  was  charged,  but  remains  to  be  proved,  the  forcible  ab- 
duction and  concealment. 

The  Magistrate,  in  conclusion,  observes,  "  If  the  missing  man 
is  found,  I  shall  re-open  the  case  against  these  defendants  and 


It  appears  further  that  one  Juggoo  Paul  had  been  similarly  abducted 
when  he  went  to  give  notice  to  the  police  pharree,  and  not  baring  been 
released  for  six  weeks,  that  abduction  caused  great  fear  and  consternation. 

From  the  records  I  am  of  opinion  that  the  zemindar  is  personally  re- 
sponsible, parties  are  violently  carried  off  and  taken  to  the  zemindar's 
house  and  then  they  disappear.  The  authority  of  the  Magistrate  has  been 
fisebly  exercised  in  this  case.  I  see  no  steps  taken  with  a  view  to  search 
that  house  of  this  zemindar. 

Ib  the  house  of  a  Bengalee  Baboo,  however  wealthy,  within  a  few  miles  of 
the  Government  -house,  to  be  b^ond  the  possibihty  of  examination,  and 
search  upon  sufficient  ground  ?  What  further  warrant  o^  the  Magistrate 
require  than  the  deposition  of  the  wife  of  the  abducted,  or  the  report  of 
the  Darogab,  who  might  also  be  examined  upon  oath,  if  an  additional  de- 
position was  needed. 

The  Magistrate  proposes  to  re-open  the  case.  The  zemindar  I  hold  to 
be  responsible  for  that  man's  production.  He  was  seized  violently  by  his 
men,  removed  to  his  house,  and  the  Magistrate  should  hold  the  zemindar 
strictly  to  his  responsibilities. 

The  case  goes  back  upon  the  technical  point,  the  witnesses  must  be  pro- 
duced in  Court  in  order  to  give  the  opportunity  of  cross-examination. 

It  will  be  within  the  Magistrate's  Gusoretion  to  institute  further  enqui- 
ries or  receive,  additional  efidence  on  either  side  or  not,  but  I  am  certain- 
ly of  opinion  that  the  zemindar  should  be  brought  to  trial,  acquitted  or 
convicted,  punished  by  the  Magistrate  or  committed,  just  as  may  appear 
the  proper  course.  The  people  look  to  the  Courts  for  protection  and  they 
are  entitled  to  it. 

The  appellants  will  remain  upon  the  former  bail,  unless  the  Magistrate 
deem  it  cxpodiont  to  reduce  the  amount. 
2  o  2 
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1858.        the  zemindar.*'    "  Meanwhile  the  Darogah  is  directed   to  in- 
^~ —      '      stitute  separate  enquiry  against  the  zemindar  for  oppression  of 
June  18.     i\xe  protecuiris  durmg  the  trial  of  this  case.    The  investiga- 
Case  of      tion  is  still  going  on." 
JoTKisHBK       Protn  the  sentence  of  the  Magistrate  the  defendants  appeal 
ooKSBJBA.  ^  ^^^  Sessions  Judge.     The  Sessions  Judge  on  examining  the 
proceedings  of  the  case  finds  that  '*  a  very  gross  assault  had 
heen  committed/*   that  "  the  hushand  of  the  prosecutrix  was 
forcibly  carried  off  to  the  house  of  Joykishen   Mookerjee  (the 
petitioner)"  that  **  one  Juggoo  Paul  had  been  similarly  abducted, 
when  he  went  to  give  notice  to  the  police  pAorr^,  and  not  hav- 
ing been  released  for  six  weeks,  that  abduction   caused  great 
fear  and  consternation,*'  and  he  adds  "  from  the  records  I  am  of 
opinion  that  the  zemindar  is  personally  responsible.'* 

Afber  animadverting  in  strong  terms  upon  the  conduct  of  the 
petitioner,  he  proceeds  as  follows :  *'  The  zemindar,  I  hold  to  be 
ref^ponsible  for  that  man's  production.  He  was  seized  violent- 
ly by  his  men,  removed  to  his  house,  and  the  Magistrate  should 
hold  the  zemindar  strictly  to  his  responsibilities. 

He  lastly,  in  remanding  the  case  for  re-trial  upon  a  technical 
plea  which  was  urged  in  appeal,  gives  his  opinion,  that  the  peti- 
tioner should  be  brought  to  trial. 

It  was  urged  by  Mr.  Allan  in  behalf  of  the  petitioner,  that 
the  remarks  of  the  Sessions  Judge  on  the  point  of  the  abduction 
of  Muddun  Day,  which  was  not  before  him  in  appeal,  were 
extra-judicial  and  uncalled  for,  and  being  prejudicial  to  the 
character  of  the  petitioner,  he  prayed  that  this  Court  would 
direct  them  to  be  expunged. 

There  is  no  doubt  that  the  Sessions  Judge  in  remanding  the 
case  for  re-trial  was  fully  competent  to  direct  the  Magistrate  to 
proceed  as  he  might  think  proper,  and  to  record  such  instruo- 
tions  as  he  might  consider  the  merits  of  the  case  or  the  require- 
ments of  justice  rendered  it  necessary  for  him  to  record. 

The  charge-  of  forcible  abduction  and  concealment  was  so 
closely  connected  with  the  charge  of  plunder,  being,  as  it  would 
seem,  the  Jinal  act  of  the  many  oppressive  acts  complained  of 
before  the  Magistrate,  and  which  formed  the  continuous  series 
of  oppression  of  which  he  was  to  take  cognizance,  that  it  was 
impossible  I  think,  in  remanding  the  case  for  the  Sessions  Jadge 
to  separate  them. 

The  Sessions  Judge  has  certainly  used  very  strong  language 
in  animadverting  on  the  conduct  of  the  petitioner,  and  it  is 
possible  that  some  of  the  remarks  were  not  altogether  called 
for  by  the  appeal  as  it  stood,  or  the  evidence  on  the  record. 
The  petitioner  had  not  been  put  upon  his  defence,  and  the  case, 
as  against  him,  had  not  been  tried.  So  far  therefore  the  remarks 
may  have  been  to  some  extent  extra-judicial,  but  I  fail  to  see 
that  they  are  objectionable,  as  likely  to  bias  the  mind  of  the 
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Magistrate,  or  that  it  was  possible  for  the  Sessions  Judge,  under 
the  circumstances,  to  refrain  from  giving  expression  to  some  opi- 
nion upon  the  subject  of  the  petitioner's  conduct,  as  connected 
with  the  case  and  the  charges  before  him,  and  I  think  he  was 
right  in  directing  that  the  petitioner  should  be  put  upon  his 
defence,  inasmuch  as  such  a  course  was  the  best  course  that 
could  be  pursued  in  exculpation  of  the  petitioner's  character,  if 
be  was  innocent,  and  it  was  due  to  the  petitioner,  and  the 
husband  of  the  prosecutrix  and  the  right  administration  of  jus^ 
tice. 

Taking  this  view  of  all  the  proceedings  in  the  case,  I  see  no 
reason  to  direct  that  the  expressions  complained  of  in  the  Ses- 
sions Judge's  decision,  should  be  expunged  and  therefore  reject 
the  prayer  of  the  petitioner. 


1858. 


June  18. 
Case  of 

JOYKISHBN 
MOOKBBJEA. 


Pbbsent  : 
D.  I.  MONEY,  Esq.,  OJteiating  Judge. 


No,  19  OF  1858. 

MOZAHUR  ALLEE  DAROG AH— Petitionee 

Yakbels  01   Pbtitioneb,  Me.  R.  T.  ALLAN   and  Baboo 
ONOKOOLCHUJSDER  MOOKEIUEA. 

Yaxeel   oi  Govebkmekt.— Baboo  SUMBHOONATH 
PUNDIT. 

The  following  are  the  recorded  grounds  upon  which  this  ap- 
peal is  preferred. 

Charge. — Dismissal  from  service. 

I.  Although  the  Sessions  Judge  has  stated  in  \\\»fy8allah^ 
that  this  case  has  been  got  up  by  the  prosecutor  through  my 
collusion,  yet  neither  the  defendant  nor  the  witnesses  have  al- 
leged so  in  the  lower  Court. 

XL  The  Sessions  Judge  should  have,  either  himself  or 
through  the  Magistrate,  taken  my  defence  and  then  passed 
the  order. 

III.  That  the  witnesses  cited  for  local  investigation  have 
given  their  depositions,  the  fault  for  non-insei-tion  of  their 
names  in  the  soorothal  can  no  longer  be  imputed  to  me. 

lY.  The  Sessions  Judge  has  stated  why  the  Darogah  of 
Mancool  Menhar  has  not  signed  the  papers  connected  with  the 
investigation  held  by  me.  But  it  is  to  be  considered  by  this 
Court  that  the  aforesaid   Darogah  had  no   authority,  to  hold 


Purocah. 

1858. 

June  19. 

Case  of 

mozihitb 
Allbb 

DlBOOlH. 

The  Sessions 
Judge's  order 
in  a  criminal 
trial  directing 
the  Magistrate 
to  disroias  the 
petitioner  a 
police  daro- 
gah, from  his 
situation,  was 
reversed  in 
appeal,  up- 
on the  ground 
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1658.        any  enquiry,  as  the  place  of  oocurr^ioe  was  not   within  tBe  ^ 

— J TZ      jurisdiction  of  his  thannah. 

une   ^.  y^     J  commenced  to  search  afber  the  plundered  property  on 

Case  of      ^|j^  2nd  June,  1867,  and  the  investigation  completed  on  the 
Allm  ^     14th  July,  hence  how  is  it  possible  that  the  plundered  property 
Dasooah.    ^^  ^^^^^  found  in  the  pond  on  the  27th  June,  after  the  comple- 
tion of  the  enquiry, 
that  he  should      VI.    When  the  Magistrate,  on  approval  of  my  investigation, 
have  been  put  had  committed  the  case  to  the  Sessions,  my  responsibility  is  no 
upon  his  de.  ^^ore. 

auc^orderwas  ^^^'  ^*  ^*  ^^^  necessary  to  say  anything  about  the  state- 
passed,  and  al.  inoi^t  made  by  the  Sessions  Judge  as  to  no  proof  of  perpetra- 
lowed  an  op*  tion  of  the  act  having  been  discovered  and  of  the  daooity  being 
port  unity     of  a  got*up  one. 

making  any  yill.  The  prosecutor  has  stated  that  no  stolen  property  has 
mSffhT^^wish^  been  found  from  the  defendant's  house. 

^d    of  sub-      ^^*     '^^^  Sessions  Judge  has  stated   that  the   Darogah  has 

stantiating   not  written  in  his  report  that  he  took  the  defendant  Nothoor's 

such      state-  confessions  in  the  evening,  but  the  Court  will   consider  that 

ment,  in    his  when  the  date  and  year  is  written  in  the  said  answer,  there  can- 

h"  d  tCthe  ^^<^  ^  »^J^  f*'^^^  ^°  °>y  P*'-*- 
SessionsJudge  JTTDGMBKT. 

was  competmi  One,  Bhutoo,  was  committed  to  the  Sessions  charged  with 
under  the  pro- the  crime  of  dacoity.  The  petitioner  was  the  Darogah  who 
visions  ofSec-  investigated  the  case.  The  Sessions  Judge  was  of  opinion  that 
V  t*^  XXV  ^^®  charge  was  a  false  one,  got  up  in  collusion  with  the  Daro- 
of  1814,  and  S^^  ^^^  ^^^  villagers  and  acquitted  the  prisoner.  He  refers 
Clause  8,  Sec-  especially  in  his  judgment,  to  the  Darogah's  misconduct  in  the 
tion  7,  Regula-  preparation  of  the  soorothal,  the  discovery  of  the  property  stolen, 
tion  XVu  of  and  the  taking  down  of  the  prisoner's  confession,  and  concludes 
1816,  to  durect  ^^^^  ^^^  following  remark  "  the  Darogah  h saving  misconducted 
from  his  office  bimself  in  sending  up  such  an  utterly  false  case,  is  quite  unwor- 
of  any  police  thy  the  further  confidence  of  Government,  and  I  therefore  send  a 
officer,  if  his  proceeding  to  the  Magistrate  directing  him  to  dismiss  Moza- 
conduct  ap-  imj.  xWy  the  Darogah  from  his  situation." 
S**^^^^*ro^ed^  The  first  objection  urged  by  the  petitioner's  pleader  in  his 
ing  b^ore  him  ^l^^l^j  ^^-  that  the  Sessions  Judge  was  not  competent  to  pass 
on  trial  at  the  such  an  order,  falls  to  the  ground.  Under  the  provisions  of 
Sessions,  to  be  Section  15  Regulation  XXV.  of  1814,  and  Clause  8,  Section  7, 
such  as  to  re-  Regulation  XVII.  of  1816,  the  Sessions  Judge  is  empowered  to 
quire  his  re-  ijjpect  the  removal  of  any  police  officer,  if  Ids  conduct  appear, 
from  any  proceeding  before  him  on  trial  at  the  Sessions,  to  be 
such  as  to  require  his  removal  from  the  public  situation  held  by 
him. 

As  this  is  an  appeal  direct  from  the  order  of  the  Sessions 
Judge  passed  in  a  criminal  trial,  this  Court  can  take  up  the 
case  upon  its  merits.  The  order  was  not  final,  and  there  is  no 
other  Court  to  which  the  dismissed  officer  could  apply  for 
redress. 
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I  have  oareftdly  examined  all  the  proceedings,  and  altboagh        185& 
I  think  there  are  ioms  grounds  for  suspicion  of  collusion,  and  in      '       ~" 
the  oonduct  of  the  case  there  is  undoubtedly  on  the  part  of  the        ^^*     ' 
Darogah  an  apparent  want  of  diligence  and  caution,  still  I  think,     -S^^  ^^ 
under  the  circumstances,  he  should  have  been  put  upon  his  de-        aujbb* 
fence,  and  afforded  an  opportunity  of  stating  anything  he  could,    d^bogah. 
and  of  substantiating  such  statements,  in  his  exculpation.  There 
may  be  cases  in  which  the  evidence  against  a  police  officer  is  so 
overwhelming  as  to  justify  instant  dismissal,  but  I  think   even 
in  such  cases  it  is   due,  it  may  be,   sometimes  to  the  character 
previously  borne,  but  always  to  the  proper  administration  of 
justice,  that  he  should  be  called  upon  to  answer  for  his  conduct 
before  the  sentence  is  passed. 

The  Sessions  Judge's  order  is  therefore  reversed,  and  he  will, 
after  taking  the  petitioner's  defence,  reconsider  the  case  and 
pass  a  Iresh  sentence  with  reference  to  these  remarks. 


Pbssbkt  : 
D.  I.  MONEY,  Esq.,  Offleiating  Judge. 

No.  86  OF  1858. 
RAJAH  PERTABCHUNDEB  SINGH,— Pbtitiomb. 


Beerbhoom. 


Yjleesls  of  Petitionee, — Mb.  R.  T.  ALLAN,  and  Baboo 

KISHEN  KISHORE  GHOSE.  1858. 


Vakbbl  01  (K)VERNMENT  Baboo  SUMBHOONATH       Junei9. 
PUNDIT.  Case  of 

The  recorded  grounds  of  special  appeal  in  this  case  are  as  tabctTundbb 
follows :  Singh. 

I.  It  is  very  improper  on  the  part  of  the  Magistrate  to 

impose  a  fine  on   me  for  non-payment  of  wages   due  to  dawk    -^®  orders 
peon  Nobinchunder.    ^  ""^^^l  ^^^JJ 

II.  The  dawk  station  is  at  "  Sanah*'  the  zemindaree  of  an-  rerersed  inap^ 
other  party,  hence  under  Clause  4,  Section  10,  RegxUation  XX.  paid,  upon  the 
of  1817, 1  cannot  be  held  responsible  for  the  airangement  of  ground  that 
the  said  dawk  station.  *he  ^    MmIb- 

III.  In  conformity  with  the  requirements  of  said  Clause,  ^jj^  ®^' 
the  criminal  authorities  are  not  justified  to  appoint  dawk  Moon-  of  200°lupeea 
shee  and  peon  and  to  pay  their  wages  by  taking  the  amount  on  the  peti- 
from  the  zemindars. 
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1858.  IV.     Although   fche   Magistrate  under  Clause  6,  Section  10, 

•^"T^ Regulation  XX.  of  1817,  is  authorized  to  impose  fiue  to  the  ex- 
June  19.     ^^|.  Q^  Rupees  100,  yet   when  the  dawk  station  is   not  within 
Case  of      my  zemindaree  the  order  passed  by  the   Magistrate  cannot  be 
S'b^'o^hun^b  otherwise  than  illegal. 
SiKOH.  ^^  ^^  urged  by  Mr.  Allan  that  the  order  of  the  Magiitrate 

imposing  a  fine  upon  the  petitioner,  on  the  ground  of  his  neg- 
tioner  for  neg-  lecting  to  pay  wages  due  to  a  dawk  peon  was  irregular,  that 
lectingtomake  the  only  village  in  the  vicinity  belonging  to  the  petitioner  was 
proper  ar-  gi^uated  at  a  considerable  distance  from  the  dawk,  and 
the^da^k  was  within  the  station  of  another  zemindar,  and  that  he  could  not 
opposed  to  the  therefore  be  held  accountable  for  the  dawk  arrangements,  and 
provisions  of  that  even  if  the  order,  passed  upon  the  petitioner  on  the  ground 
Clause  5,  Sec-  of  neglect  and  responsibility,  was  not  opposed  to  the  provisions 
f^  '  XX^^^f  ^^  ^^®  ^^^'  ®^^^^  ^^^  amount  of  fine  being  in  excess  of  the  amount 
1817wlucli  au- *"*^o"2®^  ^y  Section  10,  Clause  5,  Regulation  XX  of  1817,  the 
thonse  only  a  Magistrate  was  not  competent  to  pass  it. 
fine  of  100  Bu-  It  appears  from  a  perusal  of  the  proceedings  of  the  lower 
pees  as  the  wia- Courts  that  the  petitioner  was  first  fined  by  the  Magistrate 
tobel^^Md  ^^^  Riipees  for  contempt  of  Court  in  refusing  to  carry  out  an 
in  suclTcM^  order  tO  pay  the  dawk-runners.  This  order  was  reversed, 
and  he  was  di-  The  petitioner  has  now  been  fined  200  Rupees -for  neglect'mg 
rected  to  pro-  to  make  proper  arrangements  for  the  dawk, 
ceed  according  This  order  of  the  Magistrate  has  been  confirmed  by  the  S^- 
to  law,  »n^^  sions  Judge  in  appeal,  the  Judge  merely  stating  that  "  the 
case'^to^^nsi!  Magistrate  has  an  undoubted  right  to  call  on  the  zemindars  to 
der  and  deter-  make  arrangements  for  the  post ;  and  it  is  clear  that  the  appel- 
mine  any  plea  lant  had  not  carried  out  the  orders." 

the  petitioner  The  Court  are  of  opinion  that  the  order  of  the  Magistrate  in- 
hit^d  f"^^^  ^  flicting  a  fine  of  200  Rupees  upon  the  petitioner  is  opposed  to 
the  provisions  of  Clause  5,  Section  10,  Ilegulation  XX.  of  1817, 
which  authorize  only  a  fine  of  100  Rupees  as  the  maximum ' 
amount  to  be  imposed  in  such  cases.  The  orders  of  the  lower 
Courts  are  therefore  reversed,  and  the  amount  of  fine  levied  and 
paid  will  be  returned,  and  the  case  will  be  remanded  to  the 
Magistrate,  who  will  be  directed  to  proceed  according  to  law, 
and,  in  re-trying  the  case,  will  consider  and  determine  any 
pleas  the  petitioner  may  urge  in  his  defence. 
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Fbesekt  : 
D.  I.  MONET,  Esq.,  Officiating  Judge. 

No.  61  OF  1868. 

KHEROO  SIBOAR  aitd  othsbs — Pbtitioiobes. 

Vakeel  oe  Petitionees— Mb,  J.  W,  B.  MONEY. 

Vakeel   op  GOVEENMENT— Baboo    SUMBHOONATH    ^J^^^®- 
PUNDIT.  1868. 


This  is  an  application  for  a  review  of  judgment  perferred  by      June  19. 
Mr.  Money  in  behalf  of  the  prisoners  whom  he  defended  in  the       q^^  ^f 
ease  of  Government  verfus  Kheroo  Sircar  and  others,  tried  by  Khbboo  Sib- 
this  Goart  on  the  12th  May,  1858.  cab.    . 

The  grounds  upon  which  the  review  is  asked  are  as  follows :  •'^d  othert . 
That  the  assembly  of  the  prisoners  in  the  cutoherry  of  which  Annlioat' 
they  had  possession,  was  a  legal  assembly  for  the  defence  of  it ;  f^^  a  reviewof 
that  the  resistance  made  to  the  attack  upon  the  cutoherry  was  the  judgment 
lawful  and  justifiable  as  a  defence  against  trespassers ;  that  it  was  of  this  Court 
not  excessive,  and  a  party  attacked  in  his  own  house  may  legal-  paawd  in  the 
ly  pursue  his  adversary  until  he  has  secured  himself  from  all  ^J^^^*  ^' 
danger ;  that  none  of  the  prisoners  was  alleged  to  have  struck  Kheeroo  Sirl 
any  blow  to  which  the  deaths  or  wounds  could  be  attributed,  oar  and  others, 
and  consequently  they  could  only  be  held  guilty  of  such  deaths  or  was  rejected 
wounds  as  aiders  and  abettors  responsible  for  the  acts  of  others,  ?^*2if^^** 
and  that  their  being  such  depended  on  the  purpose,  which  they  ^iratfl  uwd 
aided  and  abetted,  whether  it  was  lawful  or  unlawful,  and  whe-  \,j  f;^^  ^^^ 
ther  the  deaths  and  wounds  were  inflicted  by  others  in  pursu-  tioner^s  Ooun- 
ance  of  a  previous  unlawful  concert  with  the  prisoners ;  that,  as  eel  and  the 
there  was  no  evidence  of  this,  the  prisoners  could  only  be  held  Ji^v"??!*?" 
answerable  for  their  own  acts,  and  not  for  those  of  others,  and  ^j^^  ^support 
that  lastly,  the  prisoners  being  justified  in  defending  the  dweUinjg  ^^  j^^^  a:^ly 
house  against  assault  and  attack  by  others  before  dawn,  while  it  to  the  droum- 
waB  yet  dark,  the  case  was  one  of  justifiable  homicide.  In  sup-  stancesattend- 
port  of  these  arguments,  Mr.  Money  cited  consecutively  Eussell  "^  ^  ^p^' 
on  Crime,  volume  1,  page  273,  do.  page  662,  Boscoe  on  Evidence,  JJ^  (^^^2 
page  765,  Russell,  volume  1,  page  30,  do.  page  662  and  especially  on  the  e^- 
volume  5,  Select  Nizamut  Reports,  page  15.  denoe,  a  long 

The  arguments  urged  by  Mr.Money,  supported  as  they  are  by  feud  havmg 
such  good  authorities,  would  have  had  their  legitimate  weight  f^*®^.,  ^.' 
with  the  Court,  had  not  the  facts  attending  the  affray,  as  found  ^^"^  ^^^^ 
by  the  Court  upon  the  evidence,  been  such  as  to  preclude  their  ^^o  had  made 
application.  extensive  pre- 
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1858.  The  Court  found  that  there  had  heen  a  hot  feud  of  loDg- 

— ^ standing  between  the  rival  parties,  that  extensive  preparations 

June  19.  ^j^^  Yyeen  made,  that  that  party,  who  was  so  ably  defended  by 
Case  of  the  learned  Counsel,  and  for  whom  he  now  again  pleads,  had 
^^^"^^  ^™"  been  armed  as  well  as  their  adversaries,  and  were  ready  for 
and^oUierB.  ^^^  expected  collision,  and  tha^  instead  of  placing  themselves 
under  the  protection  of  the  law  they  took  the  law  into  their 
parationB,  and  own  hands  and  hazarded  the  issue^  Both  parties  at  the  time 
were  armed  ^ere  bound  under  heavy  recognizances  to  keep  the  peace.  Such 
th^  '^*^ected  *  ®***®  ^  circumstances  is  not  analagous  to  those  to  which  the 
ooUiflio^  and  learned  Counsel's  arguments  and  the  authorities  cited  would 
instead  of  iseek-  justly  apply,  and  which  might  have  formed  a  ground  of  jostifi- 
ing  the  pro-  cation  to  the  prisoners.  The  only  distinction  which  the  Court 
tection  of  the  thought  proper  to  make  was  in  favor  of  the  prisoners  for  whom 
law,  took  the  -^  Money  pleads  in  consequence  of  their  having  been  proved 
th^  ^  own  *o  ^  ill  posiestion  of  the  building  which  was  attacked,  and  con- 
hands  and  ha-  sequently  considered  as  the  assailed  and  not  the  aggressors,  a 
carded  the  is-  distinction  more  favorable  perhaps  than  was  strictly  in  ac- 
soe.  cordance  with  the  intent  of  the  explanatory  affiray  law  Begula- 

tion  VI.  of  1828. 

With  reference  therefore  to  the  arguments  now  urged,  and 
which  to  a  great  extent  are  a  repetition  of  the  arguments  used, 
when  the  case  was  tried  upon  its  merits,  and  during  three  days 
received  the  fullest  consideration,  the  Court  see  no  reason  to 
alter  the  sentenoe  it  passed  upon  the  prisoners,  and  reject  the 
application. 
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REGULAR  CASES. 
July,  1858. 


Pbksbkt  : 

J.  H.  PATTON,  Esq.,  Judge,  Msn  G.   LOCH,  Esq., 
Officiating  Judge, 

GOVERNMENT 

versus 

SREEMOTTIA  GOYA  (No.  5,)   SREEMOTTIA  RAJEB 

(No.  6,)  AND  SHOOBUL  DOSS  (No.  7.)  Midnapore. 

Cbikb  CHABeBD. — Wilful  murder  of  Mussamut  Onee  Bewa       ^^^ 


by  admiDistration  of  drugs  to  procure  her  abortion.  

Committing  Officer. — Mr.  J.  M.  Lewis,  Magistrate  of  Mid-       July  6. 
napore.  0^^  of 

Tried  before  Mr.  G.  P.  Lejrcester^  Sessions  Judge  of  Midna-   Sbbemottia 
pore,  on  the  22nd  May,  1 858.  '  Ooya  and 

Bemarhs  hg  the  Sessions  Judge, — ^The  prisoners  plead  "  not       others. 
guiltg,*^  and  have  really  no  defence  to  make.  .    . 

The  prisoners  Goya,  No.  5,  and  Rajee,  No.  6,  urge  their  ^^^^^l[ 
confessions  were  extorted.  g^f  q£  i^immifl- 

The  prisoner  Shoobul  Doss  No.  7,  states  that  his  daughter-  tering  drugs  to 
in-law,  the  deceased,  went  to  her  aunt's  where  she  got  ill ;  that  procure  abor- 
she  attempted  to  return  home,  but  was  unable  to  proceed  further  tion  and  there- 
on the  road  than  the  village  of  Tolbageecha,  from  which  he  aLS^'ofM^ 
fetched  her  in  a  dhoolee.  g^ut    Onee, 

The  circumstances  of  the  case  are  briefly  as  follows  : —  sentenced    to 

Anundo  Doss  Bustom,  witness  No.  17,  the  son  of  the  prisoner  fourteen  years' 

Shoobul  Doss,  had,  about  ten  months  before  this  trial,  married  imprisonment, 

the  deceased  Oiiee,*  the  widow  of  Sathgoap  by  the  form  of  "f  *~!lf^Ir"SkI 

7^ij5i-xi_  i»  stances  of  the 

•  A       J    -n  u.        V       *««»^<?<'  huddul  or  mterchange  of  ^ase  caUed  for 

17  p^r36.39        ^  necklaces,  the  usual  custom,  it  a  severe  pun- 

'  *^        "    ■  appears,  among  the  class  called  ishment. 

Bustom. 

In  course  of  time  Onee  became  pregnant,  Shoobul  Doss  under 
the  impression,  apparently,  that  disgrace  attached  to  them  in 
consequence  of  this,  determined  on  destroying  the  foetus  of  his 
daughter-in-law.  He  proceeded  accordingly  to  the  house  of 
Juggemath  Doss  and  Mussamut  Radhee,  witnesses  Nos.  15 
and  16,  to  whom  the  deceased  Onee  was  related,  and  from  whose 
house  she  had  been  married,  and  consulted  with  them  what 
was  to  be  done ;  at  the  same  time,  upbraiding  them  with  having 
inveighled  him  into  the  connection  by  the  assurance  that  they 
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1858.       had  taken  means  to  cause  her  barrenness.*    Juggumath  and 
J  ,   ^  Radhee  tried  to  dissuade   him 

Julys.  •JuggoraathDoBi  witness  No.     from  his  purpose,   and   assured 

BJ^c^^.  ''sSTo^tdhee,  witness  No.     J^^  ^0  disgrace  could  attaeh  to 
GoTA  and    16,  pages  34,  86.  .  t^«  pr^nancj  of  his  daughter- 

others,  in-law ;  in  confirmation  of  which, 

Radhee  pointed  to  the  infant  in  her  own  arms. 

Notwithstanding  this,  Shoobul  Dosi,  while  his  son  wa«  absent 
from  home,  took  his  daughter*in*law   to  the  house  of  the 
prisoner  Hajee  No.  6,  and  offered  her  a  reward,  if  she  would 
destroy  the  foetus.     The  prisoner  No.  5,t  Goya  was  present  on 
^    ^    .         .  ,  this  occasion.     On  the  followine 

«>:eS'^T6l?w!Sr^"-    day.  Eajee  prepared  some  medi- 
'*^    ^  cme  for  the  purpose,  and   she 

and  Goya  took  Onee  to  a  jungle  where  it  was  administered  and 
caused  the  expulsion  of  the  foetus  in  about  two  hours'  time. 
They  then  helped  her  homewards  as  far  as  a  Tillage  called 
Tolbageecha.  At  this  place,  Onee  became  so  unwell  as  to  be 
unable  to  proceed,  and  they  lefb  her  at  the  house  of  Sreemutiia, 
Alladee  and  Soorjee  saying,  her  father-in-law  would  come  for 
her  the  next  morning|.  Shoobul  Doss  did  go  as  promised,  and 
^  .  „  ,  ^,  brought  Onee  home  to  bis  house 

^t  AUadee, witnessNo.  18,  pages     atBaropathina^tt^fetfwhichwas 

Soo^ee,  witness  No.  19,  psges     ^^^  ^J  *^  wiiaie88es§  Puchoo 
42, 48.  and  Seetul  Dooua.  On  that  day 

or  the  4th  Choit,  Suroop  Pritihar 
§  Pudioo,  witness  No.  20,  page    witness  No.  22,pa88ed  the  prison- 

^*l5^f«i  w;f«--.v^  91  «.«-Ai{     er's  house  a  little  before  noon 
Seetul,witnessNo.2l,page45.     ^^    found  that  Shoobul  Does, 

prisoner  No.  7,  had  out  down  s 
portion  of  a  tree.  On  enquiring,  he  was  told  by  the  prisoner 
that  it  was  intended  for  Onee's  cremation ;  but  as  no  intimation 
of  her  illness  had  been  gi^ren  to  any  (me,  he  insisted  on  seeing 
the  body.  His  suspicions  became  confirmed  on  doing  so,  and  he 
gave  information  to  the  police.  An  enquiry  was  made  and 
the  corpse  sent  into  the  sudder  station,  but  in  too  decomposed 
a  state  to  permit  of  a  pott  mortem  examination. 

The  above  facta  are  substantiated  by  the  evidence  of  the 
witnesses  and  the  confessions  of  the  prisoners.  It  is  also  in 
evidence  that  Hajee  produced  from  her  house  and  delivered  to 
the  police  mohurrer  a  bag  of  medicine,  and  also  the  remnant, 
as  she  said,  of  the  stuff  whioh  had  been  administered  to  the 
deceased.  The  confessions  of  the  prisoners  are  proved  to  ha?e 
been  voluntary  by  the  atteeting  witnesses,  and  there  is  no  reason 
to  doubt  that  those  confessions  are  true.  The  two  first  pruoners 
called  witnesses  in  defence,  but  they  state  nothing  in  their 
exculpation,  Shoobul  Doss  cited  no  witnesses. 

The  conduct  of  this  prisoner  seems  unaccountable ;  from  what 
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I  can  gather  from  the  evidence  no  duigraoe  whatever  could        1868. 
attach  to  the  pregnancy  of  his  daughter-in-law,  and  the  husband  —         — 
thought  the  same.   From  his  evidence,  however,  it  would  appear         ^  ^' 
that  Suroop  Pritihar  Ghowkeedar,  witness  No.  22,  had  been       ^^••^  ^ 
active  in  punishing  these  parties  for  having  married  the  widow     SJ!!J^^"^ 
of  a  SaUigoap  by  prohibiting  the  services  of  the  Barber,  Dhobee,       othen. 
Ac.,  and  this    may  have  induced  Shoobol  Doss  to    procure 
the  foeticide  which  resulted  in  his  daughter-in-law's  death. 
The  Jury  return  a  verdict  of  guilty  in  their  several  degrees 
against  all  the  prisoners,  and  I  convict  Shoobul  Doss,  prisoner 
No.  7,  of  procuring  abortion,  Bi^ee  No.  6,  of  administering 
medicine  which  caused  the  abortion  and  resulted  in  the  death 
of  Onee.  Goya  I  convict  of  being  an  accomplice  in  the  said 
crime. 

Considering  the  position  in  which  the  prisoner  Shoobul  Doss 
stands  to  the  deceased,  the  absence  of  all  warrantable  ground 
for  his  suspicion  that  any  disgrace  attached  to  the  fact  of  his 
daughter's  pregnancy,  his  offence  appears  to  me  most  reckless 
and  wanton.  There  is  no  security  that  he  will  not  pursue  the 
same  course  with  any  other  woman  his  son  may  marry,  I 
would  make  a  severe  example  of  this  man  and  imprison  him 
for  life.  The  prisoner  Bajee  appears  to  be  in  the  habit  of 
administering  medicine  to  women  in  a  state  of  pregnancy,  and, 
by  her  own  confession,  to  have  once  before  been  guilty  of  a 
similar  crime,  and  I  would  sentence  her  at  least  to  fourteen  years' 
imprisonment.  The  prisoner  Goya  appears  to  have  taken  a 
subordinate  part  in  the  transaction,  though  undoubtedly  an 
accomplice  of  Bi^ee,  and  I  am  of  opinion  that  seven  years' 
imprisonment  in  her  instance  will  be  a  sufficient  warning  to 
others. 

Semarka  hy  the  Nixamut  Adavolut, — (Present :  Messrs.  J.  H. 
Patton  and  G.  Loch.)  The  prisoners  have  confessed  before  the 
Police  and  Magistrate ;  and  we  have  no  reason  to  suppose  that 
these  confessions  were  other  than  voluntarily  made.  From 
these  confessions,  which  are  consistent  and  credible,  it  is  evident 
that  the  prisoner  Shoobul  Doss,  No.  7,  applied  to  the  prisoner 
No.  6,  to  administer  drugs  to  his  daughter-in.law,  the  deceased 
Onee,  in  order  to  procure  abortion,  she  then  being  about  four 
months  gone  with  child.  The  prisoner  Bajee,  No.  6,  consented, 
and  in  company  with  the  prisoner  Goya,  No.  5,  did  administer 
some  preparation  which  caused  the  rapid  expulsion  of  the  foetus 
and  the  death  of  Onee  in  consequence.  The  prisoner  Goya, 
No.  5,  appears  to  have  taken  no  active  part  in  the  proceedings. 
She  was  present  when  Soobul  asked,  and  Bajee  consented  to 
administer  a  drug.  She  accompanied  Bajee  to  the  jungle  and 
■aw  her  administer  the  drug  to  Onee,  who  eat  it  without 
hesitation,  and  she,  with  Bigee,  assisted  the  deceased  to  Tol- 
bageecha  where  they  left  her  in  the  house  of  Anund.     The 
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July  6. 

Case  of 

Sbbsmottia 

OoTA  and 

others. 


prisoner  Shoobul  Doss  has  filed  a  petition  of  appeal,  but  it  is 
merely  a  repetition  of  his  statements  made  before  the  police 
when  first  examined,  and  of  his  defence  when  on  trial  before 
the  Sessions  Judge ;  and  we  find  nothing  therein  to  impugn 
the  correctness  of  the  finding  arrived  at  by  the  Sessions  Judge. 
We  therefore  reject  it ;  and  considering  that  the  circumstances 
of  the  cases  as  regards  Shoobul,  No.  7,  and  Bajee,  No.  6,  the 
latter  of  whom  appears  from  her  confession  to  be  in  the  habit 
of  administering  drugs,  call  for  the  infliction  of  a  severe  punish- 
ment, we  sentence  the  prisoner  Shoobul  Doss,  No.  7,  to  imprison- 
ment with  labor  and  irons,  in  banishment,  for  fourteen  years, 
and  Mussamut  Rajee  to  imprisonment  with  labor  suited  to 
her  sex,  in  banishment,  for  fourteen  years,  andltfussamut  Goya 
to  three  years'  imprisonment,  with  labor  suited  to  her  sex,  in 
the  zillah  jail. 


PitESENT : 
H.  V.  BAYLEY,  Esq.,  Officiating  Judge. 


July  15. 
Oaseof 

DOOKHIKBY 
£jLMAB. 

Prisoner  con- 
yioted  of  da- 
coifcy,  under 
Act  XXI7.  of 
1848,  and  sen- 
tenced to    be 

transported 
for  life. 

Remarks  on 
the  comments 
of  the  Sessions 
Judge  in  re- 
gard to  the  tes- 
timony of  ao. 
compUces  and 
the  necessity  of 
clear  eyidenoe 
as  to  identity, 
in  cases  under 
the  Act  above 
cited. 


GOVERNMENT 

verstL8 

DUKHINEY  KAMAE. 

Cbimb  Chabqed. — 1st  count,  dacoity  on  the  night  of  16th 
August,  1850,  on  the  boat  of  Mohineemohun  Uoy  near  Teeluck- 
pore  on  the  river  Khurreah,  thannah  Kotwally,  ziUah  Nuddea ; 
2nd  count,  dacoity  on  the  night  of  the  4th  October,  1850,  in 
the  house  of  MadhubchunderGangolljof  Shadunparah,  thannah 
Nuddea,  zillah  Nuddea ;  3rd  count,  dacoity  on  the  night  of  the 
25th  July,  1853,  in  the  Khurreah  river  below  mouzah  Huriu- 
dangah,  in  the  boat  of  liamsuhye  Chamar  of  thannah  Hotra, 
zillah  Nuddea;  4th  count,  having  belonged  to  a  gang  of  dacoits. 

Committing  OflScer. — Mr.  T.  E.  Ravenshaw,  Commissioner 
for  the  suppression  of  dacoity,  Hooghly. 

Tried  before  Mr.  J.  E.  S.  Lillie,  Additional  Sessions  Judge 
of  Hooghly,  on  the  16th  June,  1858. 

Para.  2. — Remarks  hy  the  Additional  Sessiom  Judge. — First 
count.    Two  approver*  witnesses  implicate  the  prisoner  in  this 

dacoity  ;  and  their  evidence  has 
•  Wit.  No.  1,  NobayeGhose,        ^i^^^  received   by  the  Nizaraut 


2,  Gopaul  Sheikh. 


Adawlut  in  the  following 


in  which  other  dacoities  were  charged. 

Madhub  Ghose  and  others,  Nizamut  Reports  Vol.  VI.  Part  1, 
page  685. 

Kistochunder  Ghose,  do.  do.  page  674. 

Madhub  Bagdee  do.  da.  Part  2,  page  359. 
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Jadoo  Ghose,  Nizamut  Reports,  Vol  VI.  Part  2,  page  715.        1B58. 
Hurrish  Ghoee,  do.  do.,  page  864.  .  , 

Para.  3. — Second  count.    Another  approver*  witness   impli-         ^ 

•  irr-^        "KT    o  w      T-riu  catfti  the  prisoner  in  til  is  dacoity,       Caroof 

•  Witness  No.  3, Manick  Ghoee.  ^ ..  xr      t     i      •         DooKHnriT 

'  approver  witness  No.  1  also  im-   ^^«*"»» 

plicates  him  ;  but  he  did  not  name  him  in  his  original  confe&sion. 
The  evidence  of  these  approvers  has  been  received  in  the  trial  of 
Lokenath  Joogee,  who  was  sentenced  bj  the  Nizamut  Adawlut 
on  the  14th  January  last. 

Para.  4. — Third  count.  Approver-witnesses  Nos.  2  and  8,  im- 
plicate  the  prisoner  in  this  dacoity ;  and  their  evidence  has  been 
received  in  the  trial  of  Poorai  Sheikh,  who  was  sentenced  by  the 
Nizanaut  Adawlut  on  the  25th  May  last. 

Para.  5. — Fourth  count.  In  addition  to  the  above  approver- 
witnesses  two  othersf  depose  that  they  have  been  engaged  in 

X  rtr-j.  nr    A  tr    x.      ni,  othcr  dacoities  with  the  prisoner. 

t  Wit.  No.  4,  Eoobeer  Ghose.        „    i         i       u         i  i   i 

„    „  5,  Soleem  Sheikh.  He  has  also  been  denounced  by 

Shurriat    Sheikh,    an  approver, 
who  has  escaped. 

Para.  6. — Before  the  Committing  Officer,  the  prisoner  stated 
in  his  defence,  that  he  had  a  quarrel  with  approver-witness  No.  4, 
concerning  the  price  of  a  cart  and  bullocks.  In  this  court,  the 
prisoner  denies  that  the  mark  of  a  wound  which  is  visible  on 
bis  head  was  caused  by  a  blow  from  a  confederate  for  concealing 
some  plundered  property,  as  averred  by  witness  No.  3.  The 
prisoner  also  asserts  that  the  other  approver-witnesses  have  been 
induced  to  accuse  him  by  No.  4 ;  but  as  that  witness  confessed 
after  the  others,  and  does  not  speak  to  the  same  dacoities  as 
they  do,  the  prisoner's  assertion  is  manifestly  false.  Witnesses 
Nos.  6  to  9,  depose  that  the  prisoner  is  a  bad  character. 

Para.  7. — I  fully  concur  in  the  following  observations  of  the 
committing  officer :  *'  The  statements  of  the  approver-witnesses 
have  been  most  thoroughly  tested  and  frequent  convictions  have 
been  obtained  on  their  evidence,  there  is  no  corroboration  of  the 
approver's  testimony,  except  as  to  the  fact  of  the  occurrence  of 
the  dacoities  charged ;  but  in  the  absence  of  any  evidence  for 
the  prisoner's  defence,  the  repeated  corroboration  of  the  approv- 
er's testimony  to  the  whole  facts  of  the  cases  and  to  the 
identity  of  other  prisoners  previously  convicted,  entitles  it  to 
full  weight  in  the  present  instance." 

Para.  8. — Phillips  observes  in  his  TreatiseJ  on  the  law  of  evi- 
dence that :  '*  It  is  not  necessary,  that  he  (the  accomplice)  should 

♦  o  J    j-x-  oo  be  confirmed  in   every  circum- 
t  2nd  edition,  page  32.  .  u-  u  u      j  j.  •  i     •  • 

*  '  *^®  stance  which  he  details  in  evi- 
dence ;  for  there  would  be  no  occasion  to  use  him  at  all  as  a  wit- 
ness, if  his  narrative  could  be  completely  proved  by  other  evidence 
free  from  all  suspicion.  Nor  need  it  appear  from  the  confir- 
matory evidence,  that  he  speaks  truth  with  respect  to  all  the 

VOL.  Tin.  2  Q 
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1858.        prisoners,  or  with  respect  to  the  share  which  each  had  in  the 

-  ,     g      transaction.     But  if  the  jury  are  satisfied,  that  he  speaks  truth 

^     '      in  those  parts,  in   which  they  see  unimpeachable    evidence 

Oase  of      brought  to  confirm  him,  that  is  a  ground  for  them  to  believe, 

K^^^A^^  that  he  also  speaks  truly  with  regard  to  the  other  prisoners,  as 

to  whom  there  may  be  no  confirmation." 

Para.  9. — By  the  more  recent  practice  of  the  English  courts,  it 
is  undoubtedly  required  that  the  confirmation  should  **  consist  in 
some  circumstance  that  affects  the  identity  of  the  party  accused ;" 
but  such  confirmation  is  deemed  necessary  because  the  tempta- 
tioa  to  commit  perjury  is  so  great  where  the  witness  by  accusing 
another  may  escape  himself.  It  is  manifest,  however,  that  the 
same  reasoning  does  not  apply  to  approvers  in  this  country. 

Para.  10. — I  consider  that  the  charge  of  having  belonged  to  a 
gang  of  dacoits  is  satisfactorily  proved  ;  and  I  would  recommend 
that  the  prisoner  be  transported  for  life. 

Bemarki  hythe  Nizamut  Adawlut. — (Present:  Mr.  H.  V. 
Bay  ley.)  I  consider  the  1st,  3rd  and  4th  counts  proved 
against  the  prisoner.  The  1st  count  is  proved  by  the  concurrent 
and  consistent  testimony  of  witnesses  Nos.  1  and  2.  They  named 
the  prisoner  in  this  dacoity  long  before  his  arrest  in  1857,  i.  e.  on 
tlie  18th  January,  1854  and  I7th  January,  t855,  respectively, 
and  their  testimony  then  is  consistent  with  their  testimony 
now,  and  that  of  the  one  agrees  with  that  of  the  other,  as  to 
the  general  facts  and  the  identity  of  parties  concerned,  including 
this  prisoner. 

The  3d  count  is  proved  in  the  same  manner  by  the  testimonjr 
of  witnesses  Nos.  2  and  3. 

The  4th  count  is  proved  by  the  testimony  of  witnesses  Nos.  1, 
2,  3,  4  and  5.  I  observe  that  the  evidence  in  the  Commissioner's 
office  of  No.  5,  has  not  been  sent  to  this  Court. 

I  convict  the  prisoner  under  Act  XXIV.  of  1843,  and  sentence 
him  under  the  same  Act  to  be  transported  for  life. 

In  regard  to  the  remarks  of  the  Sessions  Judge  in  paragraphs 
7  and  8  of  his  letter  of  reference,  the  Court  refer  him  to  the 
last  paragraph,  (especially  the  last  six  lines  of  the  paragraphj 
<»f  page  63,  Nizamut  Adawlut  Reports,  January  1857,  case  of 
Jodoo  Mundul  Chasa.    The  paragraph  is  cited  in  the  margin* 

^  ,^  ,     ^  ^    ii)T  ready  reference. 

*u^^''?'r?^^'* A'!,^^•*^^'*?■f^'  ?^  Id  respect  to  paragraph  9,the 
the  Omoiatine  Additional  Judee  va.     r\       a     K  l\    i.^\         \      ^ 

the  concluding  paragraphs  of^  his  S'''' v  ?H^^^  *'*?.*'  ^**?  '"l**  ""^ 
letter  of  reference,  the  Court  observe  English  law  as  toidentity,  there 
that  the  question  inyolved  in  them  is  cited,  is  one  to  be  most  careful- 
not  one  of  a  point  of  law,  admitting  ly  observed.  It  must  be  remem- 
of  agener.1  ruling  by  the  Court ,  but  ^^^  t^^j  although  pardoned, 
one  of  the  amount  of  credibuitj  and  i  ^  ,^.  ' 
consideration  to  be  accorded  to  a  fPProvers  have  not,  m  cases 
certain  description  of  evidence,  i.  e.  hke  the  present  in  this  conn- 
that  of  accomplices.    The  solution  try,  the  temptation  to  commit 


CASES  IN  THE  NIZAMUT  ADAWLUT. 


808 


of  that  quettioii  must  depend  on  the 
Tiew  which  the  preaidiog  Judges 
may  take  of  the  Tarioos  circum- 
Btances  of  each  particular  case,  ae 
corroborative,  and  to  what  extent, 
and  to  a  sufficient  extent  or  not,  of 
that  eridenoe;  in  other  words,  as 
the  presiding  judges  have  to  consider 
the  weight  to  be  allowed  to  the 
Ttrious  circumstances  in  each  parti- 
cular case,  in  connection  with  the 
credibility  or  consideration  to  be 
allowed  to  such  evidence,  no  general 
mUng  could  be  made,  fixing  abso- 
lutely the  weight  to  be  given  to  such 
evidence  per  se,  in  all  cases  alike. 


perjury  to  escape  punishment 
by  accusing  others,  thej  have 
other  strong  temptations  pecu- 
liar to  this  country  to  commit 
that  crime ;  revenge^  means, 
of  extortion,  &o. 

It  must  also  be  remembered 
that  perjury  in  this  country 
is  far  more  common  and  pre* 
valent  than  in  England.  The 
practical  evils  of  it,  in  cases 
of  the  Deputy  Commissioner's 
office  are  to  be  found  in  the 


1858. 


Vol. 


IV, 
Do. 
Do. 


*  iChetter  Kowra  and  others 
Kizamut  Adawlut  Beports. 
Pago 


Part 


766 
166 
164 


July  15. 
Case  of 

DOOKHINXT 


Kizamut    Adawlut    Reports, 
cited  below  from  page  269,  of  Vol.  VII.  1867. 

"  In  fact  the  Court  desire  that  the  Commissioner  and  bis  sub- 
ordinates will  consider  it  a  rule  imposed  by  tbis  Court  that  when- 
ever the  approverSyWhose  names  are  referred  to,  in  the  cases  noted 

in  the  margin,*  as  untrustworthy, 
or  others  who  have  been  declared 
to  be  80  in  other  cases  by  the 
Nizamut  Adawlut  are  entered 
in  the  calendar  as  witnesses, 
the  fact  may  be  distinctly  stated 
therein," 


2  Q  2 
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Present: 

J.  H.  PATTON,  Esq.,  Judge,  and  G.  LOCH,  Esq., 
Officiating  Jwdge, 


Hooghly. 

1858. 

July  26. 
Case  of 

BAHDHOlf 
KOWBA 

and  others. 

The  eTidence 
of  approvers 
-when  not  cor- 
roborated bj 
other  indepen- 
dent testimo- 
ny, held  to  be 
insufficient  for 
the  conviction 
of  the  prison- 
ers, who  were 
released. 


GOVERNMENT 
versus 

RAMDHON  KOWRA    (No.  4,)   MOHES  KOWRA   (No. 

6,)  BADUL  KOWRA  (No.  6,)   GOPINATH  KYBURT 

(No.  7,)    NUBOO    MAJHEE    BAGDI    (No.    8,)    a»i> 

SEEBOO  BAGDI  (No.  9.) 

Cbucb  CHABesD. — Ist  count,  dacoity  on  the  night  of  the 
2l8t  August,  1857,  in  the  house  of  Bungsheedhur  Ghose  of 
'  Nundunb&tee  thannah  Bydiobatee,  zillah  Hoogbly  ;  2Qd  county 
having  belonged  to  %  gang  of  dacoits. 

Committing  Officer. — Mr.  T.  E.  Rayenshaw,  Commissioner 
for  the  suppression  of  dacoitj  at  Hooghlj. 

Tried  before  Mr.  J.  E.  S.  Lillie,  Additional  Sessions  Judge 
of  Hooghlj,  on  the  8th  June,  1858. 

Bemarks  by  the  Additional  Sessions  Judge, — ^Prisoner  No.  6, 
pleaded  guilty.     It  is  proved*  that  he  freely  and  voluntarily 

confessed  in  detail,  before  the 
•  Wit.  No.  4,  Gopaul  Misser,        j^te  dacoity  commissioner,  and 


butty. 


6,  Jojnarain  Chucker- 


before  the  Deputy  Magistrate  un- 
(der  the  dacoity  commissioner) 
stationed  at  Hooghly,  to  having  been  engaged  in  five  dacoities, 
including  the  one  specified  in  the  charge.  The  remaining  prison- 
ers pleaded  not  guilty. 

First  count.  Two  approver-witnessest  implicate  all  the  pri- 
soners in  this  dacoity.  Approv- 
er-witness No.  1,  was  appre- 
hended,^ with  some  of  the  plun- 
dered property  in  his  possession, 
on  the  night  of  tlie  dacoity  by 
Bungshee  Chowkeedar  and  others;  he  confessed  before  the 
darogah§  and  before  the  Deputy  Magistratejl  of  Serampore; 

and  in  both   those  confessions, 
and  in  his  subsequent  confessioa 
before  the  dacoity  Deputy  Ma- 
gistrate, he  named  all  the  prison- 
ers as  his  associates. 
All  the  prisoners  are  denounced  in  other  dacoities  by  the 
_    .     _       ,     above    approver- witnesses    and 
No.  8,  Betia  Gopaul     ^^  another.! 

Defence  of  the  prisoners, — Be- 
fore the  committing  officer,  prisoner  No.  4,  stated  that  he  had 


t  Wit.  No.  1,  Deenoo  Kowra, 
„         „  2,  Bamchand  Bagdi. 

t  Nuthee  No.  88,  Page  2. 


§  Page  9. 

II  Pages  19  and  20. 


f  Wit. 
Kowra. 
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a  caste-diflpote  with  approver-witness  No.  1 ;  and  that  be  refused        1858. 

to  give  a  place  to  approver-witness  No.  2,  when  he  carried  off  a 

woman  of  the  Kyburt  caste.     In  this  Court  he  mentions  the       ^"^y  ^* 
same  causes  of  enmity,  and  adds  that  he  threatened  approver-       Case  of 
witness  No.  1,  with  loss  of  caste  for  sheltering  approver-witness    Bamdhoh 
IJo.  8,  who  had  carried  off  a  woman.     He  further  affirms  that   ^jJ^JJiJ^ 
he  was  on  his  beat  at  the  time  of  the  dacoitj  with  which  he  is 
charged ;  witnesses  Nos.  6  to  10,  depose  favorably  of  the  prison- 
er's character. 

Before  the  committing  officer,  prisoner  No.  5,  stated  that  the 
approver-witnesses  entertained  enmity  against  him,  because  his 
fellow-villagers  would  not  allow  witness  No.  8,  to  live  with 
witness  No.  I ;  in  this  Court  he  avers  that  witness  No.  8,  carried 
off  his,  prisoner's  wife  ;  and  that  witness  No.  2,  was  incensed 
against  him,  because  he  rt;fused  to  pay  money  to  have  intercourse 
with  the  daughter  of  a  Banya  with  whom  that  witness  was 
cohabiting ;  witnesses  Nos.  11  to  13,  depose  unfavorably  of  the 
prisoner's  character. 

Before  the  committing  officer,  prisoner  No.  7,  stated  that  he 
had  dispute  with  witness  No.  1,  about  cattle-trespass  ;  and  that 
he  had  a  dispute  with  witness  No.  2,  who  was  a  chuprassee  in 
an  indigo-factory,  and  who  reproved  him  because  an  indigo-field 
was  not  properly  weeded.  In  this  Court  he  avers  that  the  cattle 
of  witness  No.  1,  destroyed  his,  prisoner's  crops,  and  that  they 
quarrelled  in  consequence ;  that  he  took  advances  for  indigo 
plant  from  the  factory  of  which  witness  No.  2,  was  a  chuprassee 
but  that  he,  prisoner,  did  not  cultivate  his  land ;  that  he  remon- 
strated with  that  witness  for  an  act  of  immorality  ;  and  that 
his  house  is  in  Bherabheree,  and  not  in  JBazeemele,  as  was  stated 
by  witness  No.  8 ;  with  reference  to  the  last  allegation,  it  would 
appear. that  the  two  villages  are  close  together.  Witnesses 
Nos.  14  to  17,  do  not  speak  favorably  of  the  prisoner's  character. 

Prisoner  No.  8  stated  before  the  committing  officer  that  he 
refused  to  give  dwtooree  to  witness  No.  1,  when  he  was 
employed  in  a  factory ;  and  that  having  onoe  neglected  to  work, 
be  was  abused  and  assaulted  by  witness  No.  2.  In  this  Court 
the  prisoner  adds  that  witness  No.  2,  came  to  his  house  with 
the  daughter  of  a  Banya,  and  that  he  reproved  that  witness  for 
speakmg  to  her.  Witnesses  Nos.  18  to  21,  depose  unfavorably 
of  the  prisoner's  character. 

The  defence  of  prisoner  No.  9  is  much  to  the  same  effect : 
according  to  his  statements,  he  reproved  the  witnesses  for  acts 
of  immorality.  Witnesses  Nos.  22  to  24  depose  unfavorably  of 
the  prisoner's  character. 

The  evidence  on  the  first  count  having  been  so  satisfactorily 
confirmed,  the  affirmations  of  the  approver-witnesses,  that  aU 
the  prisoners  belonged  tp  a  gang  of  dacoits',  may  be  credited ; 
and  I  would  recommend  that  they  be  transported  for  life. 
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1868.  Remarks  hy  the  Nizamwt  Adawlui. — (Present :  Messrs.  J.  H. 

.  Patton  and  G.  Loch.)     With  the  exception  of  the  prisoner 

^  No.  6,  all  the  other  prisoners  plead  not  guilty,  and  assign 

Caae  of  reasons,  which  it  must  be  admitted,  are  of  no  g^eat  weight,  for 
KowRA^  their  being  charged  with  the  crime  by  the  approvers.  In  the 
and  others.  ^^^^  count,  the  prisoners  are  charg^  with  the  commission  of  a 
dacoity  in  Mouzah  Nundunbatee  on  the  night  of  21st  August, 
1857.  The  approver- witnesses  Nos.  1  and  2,  confessed  to  the 
Deputy  Commissioners  for  the  suppression  of  dacoity  on  Ist 
September,  1857,  and  17th  February,  1858,  to  having  committed 
this  dacoity  and  they  mentioned  the  names  of  the  prisoners  as 
among  their  accomplices.  They  further  stated  that  the  prisoners 
had  been  engaged  with  them  in  the  commission  of  a  dacoity  at 
Dharpoor,  and  witness  No.  2,  mentioned  other  dacoitiea  which 
they  had  mutually  perpetrated.  The  record  of  the  Nundunbatee 
dacoity  is  submitted  to  corroborate  the  evidence  of  the  approver- 
witnesses.  It  shows  that  on  the  night  of  the  n)bbery  (August 
21st,  1857)  one  of  the  dacoits  the  approver  Dunoo  Kowur  No.  1 
was  seized  by  the  villagers ;  that  on  the  22nd,  he  made  a  con- 
fession to  the  darogah  in  which  he  implicated  the  witness  No. 
2,  and  all  the  prisoners.  No  further  corroboration  than  the 
confession  of  this  approver  taken  before  the  darogah  eight  or 
ten  days  before  his  confession  was  made  to  the  Deputy  Com- 
missioner is  given.  In  order  to  test  the  accuracy  of  the  evidence 
given  by  the  witnesses  Nos.  1  and  2,  reference  was  made  to 
their  confessions  regarding  the  Dharpoor  dacoity  in  which  they 
deposed  that  they  and  the  prisoners  had  been  engaged.  In  the 
confession  of  witness  No.  1,  the  name  of  one  only  of  the 
prisoners,  Nuboo  Majhee  prisoner  No.  8,  appears  and  in  the 
confession  of  witness  No.  2,  mention  is  made  of  three  prisoners 
Nos.  5,  6  and  8. 

The  evidence  of  the  witness  No.  8,  is  adduced  to  prove  the 
general  count.  He  identifies  the  prisoners  Nos.  5  and  6,  as 
being  concerned  with  him  in  the  Hamchunderpore  dacoity  and 
Nos.  4  and  9,  in  the  Dogachya  dacoity.  His  confession  before 
the  Deputy  Commissioner  shows  that  he  mentioned  the  names 
of  Nos.  5  and  6,  as  having  been  engaged  in  the  former,  but,  the 
names  of  neither  of  the  two  other  prisoners  are  found  in  bis 
account  of  the  latter  dacoity,  unless  Dhuna  Hari  of  Gopalpoor 
and  Bamdhun  Kowra  prisoner  No.  4,  of  this  trial  be  one  and 
the  same,  a  point  which  neither  the  committing  officer  nor  the 
Sessions  Ju<^e  have  taken  the  trouble  to  determine. 

As  the  evidence  of  the  approver-witnesses  has  not  been 
corroborated  by  other  independent  evidence,  the  Court  do  not 
think  that  evidence  sufficient  of  itself  for  the  conviction  of  the 
prisoners.  They,  therefore,  direct,  that  the  prisoners,  with  the 
exception  of  Badul  Kowra  prisoner,  No.  6,  be  released,  and  they 
convict  the  prisoner,  Badul  Kowra  on  his  own  confession  and 
sentence  him  to  be  transported  for  life. 
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Pbbbekt  : 
G.  LOCH,  Esq.,  Offleiating  Judge. 

GOVERNMENT  and  LUCHOO  MOHTO 
versus 

THAKOOREE  DOME   (No.   1,)   SHATKOOA  GOALLA 

(No.    2,)    THEKOOREE  SINGH    (No.  3,   APPELLiiNT) 

TOOFANEE  DOME  (No.  4,)    ZALIM   SINGH  (No.   5 

appbllawt)  AHLAD  SINGH  (No.  6,)  CHOONIA  DOME 

(No.  7,)  AND  OODHOOA  DO  VIE  (No.  8.)  Bhaugulpore. 

Cbike  Charged, — Ist  count,  dacoity  in  the  house  of  the 
plaintiff,  and  plunder  of  property  valued  at  Rupees  12-6  ;   Nos.        ^^^' 
1,  3,  4  and  6,  2d  count,  knowingly  possessing  a  part  of  the     jq].  3^^ 
above  mentioned  stolen  property. 

Cbimb  EsTiiBLiflHED.— Dacoity  in  the  house  of  the  plaintiff,  thbkoobmi 
and  plunder  of  property  valued  at  Rupees  12-6.  Sikgh 

Committing  Officer. — Mr.  W.  Ainslie,  Magistrate  of  Bhaugul-  and  others, 
pore. 

Tried  before  Mr.-  T.  Sandys,  Sessions  Judge  of  Bhaugulpore,  .  -Appeal  re- 
on  the  12th  May,  1868.  ip^u^ 

Bemarka  hy  the  Sessions  Judae. — A  dacoity  took  place  in  ^^  identifi- 
prosecutor*8  house,  on  12th  March  last,  which  led  to  the  prison-  ed  by  the  pri- 
ers'  apprehension,  as  recognized  by  the  prosecutor  and  witnesses*  sonersandone 

at  the  time  of  the  occurrence,  and  ''^i<^n«M  •*  *^e 

•  Lnchoo  liohto,  prosecutor        on  searching  their  houses  some  *J™®^^^   *™ 

Wit.  No.  1  G^peul  Mohto.  of  the  plundered  property   was  ^Z^'^^^^t 

:     ::  3;  Bhooput  Mohto,         ^^^y  recovered  at  prisoners  Nos.  prove      their 

„     „  4,  Punch  Coupee.  1,  2,  8,  4  and  6,  the  prisoners  claim  to  cer- 

„      „  5,  Punchoo  MunduL      set  up  no  particular  defence  be-  **'"  !?*^  1 

yond  assigning  frivolous  *^d  ^^^^  ^^^"* 
somewhat  contradictory  motives  to  the  prosecution.  The  wit-  tT,nopto  sub- 
nesses  cited  by  them  speak  to  nothing  in  their  favor.  stantiate  their 

The  recognition  of  Pheykoon,  prisoner  No.  2,  is  defective,  plea  of  enod- 
He  was  not,  like  the  other  prisoners,  consistently  named  from  ^7- 
the  first.  The  property  claimed,  as  found  in  his  house,  also  ^^^^^^  to*  col- 
only  consists  of  some  bhang,  1  find  the  evidence  against  him  iQgion  ou  the 
weak  and  defective,  and,  giving  him  the  benefit  of  such  doubt,  part  of  the  po- 
acquit  him.  Hoe,  itisadvi- 

All  the  other  prisoners  are  convicted  and  sentenced  as  follows :  "**^®  *^'  ?^" 
Sentence  by  the  lower  court,  each  to  seven  years'  imprisonment  j^^tiiratin^ 
with  labor  and  irons  in  banishment  to  another  zillali.  ^^^  of  dacm- 

Bemarks  hy  the  Nizamut  Adawlut, — (Present :  Mr.  Q.  Loch.)  ty  should,  be- 
The  appellants  and  other  prisoners  in  this  case  were  recognized  foreppooeeding 
by  the  prosecutor  and  the  witnesses.  The  evidence  of  the  prose-  ^  apprehend 
cutor  and  that  of  his  brother-in-law,  Gopaul,  witness  No.  1,  ^^^tion  of 
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1858.       were  taken  before  the  apprehension  of  the  prisoners,  and  in  their 

^~"j first  statements  they  mentioned  the  names  of  the  accused  parties. 

July  30.      r£y^^  evidence  of  the  other  witnesses  was  taken  subsequent  to 
Case  of      ^\^Q  apprehension  of  the  prisoners.  I  therefore  put  little  trust  in 
^NG^^  their  evidence  as  to  recognition,  the  more  especially  as  their 
and  others,   statements  appear  to  be  a  mere  tutored  repetition  of  each  other's 
evidence.  Property  sworn  to  by  the  prosecutor  and  identified  by 
the    prosecu- the  witnesses  was  found  in  the  premises  of  the  prisoner,  The- 
tor,  ascertain  kory  Singh.     He  claims  it  as  his  own,  but  has  failed  to   bring 
from  him  the  j^^j  proof  of  his  assertion.     He,  as  well  as  Zalim  Singh,  the 
^toessM     to  ^*^®^  appellant  in  this  case,  plead  in  their  defence,  on  the  trial 
the  fact   and  ^^^  ^^  ^^^^"^  petition  of  appeal,  ill-will  on  the  part  of  the  prose- 
should     exa-  cutor's  master  arising  from  cattle  trespass,  but  have  adduced 
mine  them  as  no  evidence  to  support  the  statement ;  and  the  witnesses  called 
to  their  recog-  \^j  them  speak  only  to  their  being  of  good  character.    I  do  not 
robbws     and  ^^^  *°^  sufficient  ground  for  interfering  with  the  conviction  of 
after    record-  these  prisoners,  as  1  consider  the  evidence  of  the  prosecutor 
ing  their  an-  and  witness  No.  1,  to  be  credible ;    and  the  prisoners     have 
swers  concise-  failed  to  prove  either  their  right  to  the  property  or  the  plea  of 
ly,  should  dU-  enmity.  I  therefore  reject  the  appeal. 

5dth  the  *Dri^  ^^  ^®  observable  in  most  of  the  dacoity  cases,  which  come  from 
secutor's  in-  Bhagulpore,  that  the  witnesses  to  the  fact,  are  seldom,  I  may 
formation  to  say  never,  examined  by  the  police  officer,  making  the  investiga- 
theMagistrate  tion,  till  after  the  prisoners,  whetlier  named  by  the  prosecutor 
without  delay,  q^  arrested  on  suspicion,  have  been  apprehended  and  examined, 
and  then  they  invariably  identify  the  whob  of  them..  Such 
evidence  is  of  course  open  to  the  greatest  suspicion,  for,  whether 
it  be  so  or  not,  it  always  bears  the  appearance  of  having  been 
prepared  by  the  police,  and  a  conviction  can  seldom  safely  be 
made  on  such  evidence,  unless  it  be  corroborated  by  otiier 
credible  evidence.  Were  the  police  officer,  making  the  enquiry, 
after  ascertaining  from  the  prosecutors  the  names  of  the  dacoits 
he  identified  and  the  names  of  the  witnesses  to  the  fact,  to  send 
for  the  latter  and  ask  each  of  them  separately  before  proceeding 
to  apprehend  the  parties  accused  by  the  prosecutor  whether  he 
had  recognized  any  of  the  robbers,  and  were  to  despatch  their 
statements  at  once  to  the  Magistrate  along  with  the  prosecutor's 
information,  there  would  be  some  little,  though  it  is  admitted  an 
imperfect,  check  on  the  proceedings  of  the  police,  and  there 
would  be  less  room  for  collusion  than  there  is  at  present.  The 
evidence  need  not  be  taken  in  detail.  After  taking  down  the 
information  of  the  prosecutor  and  before  proceeding  to  take 
steps  for  the  apprehension  of  the  parties  charged  by  him,  a 
darogah  could  always  find  a  few  minutes  to  question  the  eye- 
witnesses as  to  the  fact  of  recognition ;  for,  having  ascertained 
the  names  of  the  witnesses  from  the  prosecutor,  he  might 
without  losing  time  send  for  them  if  not  iu  attendance  while 
taking  down  the  deposition  of  the  prosecutor,  and  the  only 
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questions  be  would  then  be  required  to  put,  would  be,  "  Were 
you  present  and  whom  did  you  recognize  P"  and  the  answers 
might  be  as  briefly  recorded,  Yes  I  1  saw  A.  B.  C.  or  D.  Any 
further  information  required  from  them  might  be  subsequently 
recorded.  By  adopting  some  such  method  as  now  proposed 
there  would  be  some  check  to  the  wholesale  system  of  recogni- 
tion, which  renders  the  evidence  unworthy  of  credit,  as  in  the 
present  case,  and  in  the  case  of  Laloo  Munder  versus  Dowlut 
Mangee  and  others  charged  with  dacoity,  attended  with  murder 
&c.  recently  disposed  of  by  this  Court.  In  this  latter  case,  the 
prosecutor  mentioned  the  names  of  three  of  the  prisoners  uiidvr 
trial,  Nos.  15,  16  and  17,  to  the  darogah  on  giving  his  informa- 
tion on  20th  'April  last.  On  23d  idem,  the  prosecutor  gave  a 
further  deposition  that  people  of  the  Bhooean  caste  and  Karoo 
Purkeah  and  Mohes  i'urkeah  had  committed  the  dacoity. 
The  darogah  then  hunted  the  country  in  all  directions,  searched 
honses  and  ultimately  on  24th  and  26th,  apprehended  four 
others,  not  named  by  the  prosecutor.  Ou  the  26th  subsequent 
to  the  apprehension  of  the  prisoners,  tlie  darogah  took  down 
the  statements  of  the  witnesses  to  the  fact,  and,  with  one  accord, 
tliey  declared  that  they  identified  the  whdle  of  the  prisoners  at 
the  time  of  the  dacoity,  tliough  till  the  time  their  statements 
were  recorded,  (and  some  of  them  had  been  in  company  with 
the  darogah  three  or  four  days,)  they  had  not  mentioned  the 
name  of  one  of  the  parties  who  were  subsequently  apprehended. 
Before  the  Magistrate  and  the  Sessions  Judge  the  prosecutor 
and  witnesses  swore  that  they  had  recognized  all  the  prisoners 
while  committing  the  dacoity.  The  Sessions  Judge  considering 
the  evidence  unworthy  of  credit,  as  regarded  the  four  prisoners 
last  apprehended,  released  them ;  and  this  Court,  observing  that 
tlie  whole  evidence  was  shewn  to  be  untrustworthy  and  that 
there  was  no  other  evidence  of  any  kind,  except  the  oral  tenti- 
mony  of  the  prosecutor  and  witnesses,  which  had  been  declared 
unworthy  of  credit,  as  to  four  of  the  prisoners,  upon  which  to 
convict  the  remaining  three  prisoners,  directed  their  release. 
The  evidence  in  this  case  was  evidently  prepared  by  the  police 
to  ensure  the  conviction  of  the  parties  apprehended  and  failed  in 
its  object  because  it  was  overdone. 

A  copy  of  tiiese  remarks  to  be  sent  to  the  Superintendent  of 
Police  of  the  Bhaugulpore  division  for  his  consideration. 
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J.  H.  PATTON,  Esq.,  Judge  and  G.  LOCH,  Esq., 
Officiating  Judge. 

GOVERNMENT  AifD  LATOO  ME  AH  BUUHOOYAH 


Sylhet. 
1858. 


versus 
NUKEE  MEAH  alias  GUREEBSHAW  PUQUEER. 
Cbime  Chakobd. — Wilful  murder  of  Nurrum  Beebee. 
July  30.  Committing  Officer. — Lieutenant  li.  Stewart,  Officiating  Sa- 

Case  of      perintendant  of  Cachar. 

NuKKBE  Tried  before  Mr.  E.  S.  Pearson,  Officiating  Sessions  Judge  of 

Mbah  idiat   Sylhet  on  the  IBth  June,  1858. 

Gfbbbbsha       Bemarks  hy  the  Officiating  Sessions  Judge.— The  facts  of  the 

i<uQUBSB.     ^^^^^  j^  evidence  are  as  follows:  deceased,  an  aged  woman,  was 

A  witness  of  sei^ted  one  morning  early,  when  all  the  men  were  out  ploughing, 

immature  age  in  the  verandah  of  her  house.  Prisoner  came  up  to  her  and  ask^ 

who,   in    the  for  a  rupee,  she  said  she  could  not  give  it  him  as  her  son  had 

m)inion  of  the  ^jj^  money.     He  then  asked  for  rice  and  she  said  there  was  none 

not* to  be  Ml-  propft*^*^*     Upon  this,  he  threw  a  chudder^  which  was  lying  close 

mitted  to  giye  ^J  round  her  neck,  twisted  it  into  the  consistency  of  a  coi>d,  and 

evidence     on  dragged  her  inside  the  house ;  then,  keeping  his  foot  on  the 

oath  orsolemn  ends  of  the  cloth,  he  broke  open  her  chest,  abstracted  a  lolak^ 

h^W*  *he^ad  '*^^  ^  contain  rupees,  Ac.,  opened  the  door  and  made  off  across 

^jj^  ^   .^  country   to  a  neighbouring   viDage,    where  he   was  captured 

evidence      on  having  been  chased  and  followed  up  by  prosecutor  and  others, 

simpleafBrma-  who  saw  him  leave  the  house  and  leap  over  the  palings. 

tion;  and  such      Deceased  was  found  inside  the  house  strangled  with  the  cord 

h**lTh«°^   round  her  neck  and  the  chest  broken  open. 

corded  on  the      ^^®  evidence  is  both  direct  and  circumstantial. 

written  depo-      The  direct  evidence  is  that  of  witnesses  Noe.  I,  2  and  3,* 

sitionof  such  ^ --    ,  -  ,     ..   ,  eye-witnesses  to  the  murder, 

:^!d"^  o?:     ^i'itL^ut^arooDoomnee,      0^  ^h^^e,  the  evidence  of  wit- 

^tB^s^j^U      «    3,  Mussamut  Ander  Doomnee.    i^ess  No.  1  was  taken   without 

by  the  Court,  ^^^^^  ^^   ^^^^  *  c*"^<^  ^^  ^^' 

because  there  der  age,  six  or  seven  years  old  apparently,  and  not  comprehending 

was  no   proof  the  nature  of  an  oath.     He,   notwithstanding  this,  gave   his 

?h  fc^\  '^^'^  evidence  clearly  and  consistently  and   shewed  such    signs  of 

Ij^^^^j^^  intelligence  as  satisfied  me  that  he  was  capable  of  rtceiviug 

either  by  theJ^^^  impressions  of  the  facts  regarding  which  he  was  examined. 

Magistrate  or  Before  me  and  the  police,  he  stated,  that  he  saw  prisoner  throw 

Judfire  on  sim.  the  cloth  round  deceased's  neck,  drag  her  into  the  house,  and 

pleaffinnation.  ghut  the  door.  Intermediately,  before  the  Magistrate,  he  added, 

that  he  went  round  to  the  window    looked  in,  and  saw  prisoner 

consummating  the  deed  and  rifling  the  chest.    This  discrepancy 

was  ascribed  by  the  Magistrate  to  the  fact  of  his  having  heard 
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the  latter  part  of  his  story  talked  of  after  the  occurrence  and  thus        1^58. 
having  at  length  come  to  believe  that  he  really  witnessed  the  ""T!  ' 

whole,  and  indeed,  when  questioned  by  me  as  to  the  discrepancy,  ^     ' 

he  said,  that  the  latter  part  of  his  story,  before  the  Magistrate       Oaaeof 
was,  what  he  had  heard,  not  seen,  and  that  his  relation  before   |ilY^^^„ 
me  was  the  real  truth.  Gubbbbsha 

There  is  a  discrepancy  somewhat  similar  in  the  evidence  of  JtvqumsA. 
witness  No.  2  before  me,  and  that  before  the  Magistrate  and  the 
police.  Before  me  she  said  that  on  looking  through  the  window 
of  the  house,  she  saw  prisoner  rifling  the  chest;  before  the 
Magistrate  and  police  she  added  that  she  likewise  saw  him  with 
bis  foot  on  the  ends  of  the  cloth  round  deceased's  neck  who  was 
lying  under  him.  Her  own  explanation  of  the  discrepancy  is 
such  as  I  have  generally  met  with  amongst  female  witnesses, 
viz.  that  she  was  frightened  when  first  giving  her  evidence 
before  me,  but  that  she  really  did  see  all  that  she  related  before 
the  Magistrate.  This  may  or  may  not  be  true,  but  from  a 
discrepancy  between  a  point  in  her  evidence,  and  that  of  prose- 
cutor, I  am  somewhat  doubtful  as  to  her  credibility,  viz.  this, 
she  states  that  having  witnessed  the  consummation  of  the 
murder,  she  went  and  called  Latoo  Meah,  prosecutor ;  that  he 
came  out  at  her  third  caU,  and  then  she  told  him  what  she  had 
seen ;  but  prosecutor  on  the  contrary  states,  that  he  ran  out 
hearing  Jadoo,  the  boy  No.  1,  crying  out,  *'  Nukkee  has  murdered 
grand-mother,"  and  that  from  the  time  that  he  left  his  own 
house  to  the  time  that  he  went  into  deceased's  house  and  found 
her  dead,  he  saw  no  one  but  the  prisoner  running  away,  and  in 
this  statement  he  is  supported  by  the  evidence  of  witness  No.  4, 
who  was  with  him.  He  also  states,  that  he  first  came  to  know 
of  witness  No.  2,  having  been  an  eye-witness  of  the  deed  after 
his  return  from  capturing  prisoner  when  they  were  all  sitting 
round,  and  talking  about  it.  As,  however,  her  evidence  is  sup- 
ported as  to  the  fact  of  prisoner  having  gone  into  the  house  by 
that  of  Nos.  1  and  3,  and  as  to  the  fact  of  his  having  been  seen 
leaving  it,  by  that  of  prosecutor,  and  Nos.  8  and  4,  it  mag 
doubtless  be  true. 

The  evidence  of  witness  No.  8,  agrees  with  her  depositions 
before  the  Magistrate  and  statement  in  the  mofussil.  It  is, 
however,  open  to  a  degree  of  suspicion  from  the  circumstance  of 
its  not  having  been  known  to  any  one  except  her  Merasdar, 
Oolam  Dhur,  that  she  had  witnessed  the  murder  till  the  2nd  day 
after  the  occurrence,  when  the  said  Gx>lam  Dhur  mentioned  to 
the  darogah,  that  she  had  told  him.  She  was  walking  past  the 
tferandah  when  prisoner  threw  the  cloth  round  deceased's  neck. 
She  saw  him  go  into  the  house,  and  waited,  going  along  the 
edge  of  the  tank,  as  she  says,  till  he  came  out  again,  when  she 
turned  and  saw  him  making  off.  If  this  be  true,  it  is  somewhat 
2  B  2 
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strange  that  neither  proaecutor  nor  witneiM  No.  4,  who  wat 
with  him,  saw  her. 

On  the  whole  I  am  not  fuUj  oonTtncad  of  the  truth  of  the 
evidence  of  either  of  these  femaile  witnesses,  of  the  truth  of  the 
boy,  No.  1,  I  hare  no  doubt.  But  the  circumstaB^al  evidence 
(prosecutor  and  witness  Nos.  4  and  7,)  is,  in  mj  opinion^  of  far 
greater  importance,  and  upon  it,  a  violent  presumption  amount- 
ing to  proof  arises  that  prisons  committed  the  murder. 

Prosecutor  and  witness  No.  1,  ran  out,  hearing  the  boy  ciy, 
they  saw  the  prisoner  actually  leaving  the  premises  of  deceased's 
house  and  running  awa}'.  They  went  into  the  house  immediately 
and  found  deceased  lying  dead,  strangled,  no  one  else  was  by, 
they  chased  and  followed  up  the  pristmer  to  a  neighbouring 
village  and  there  caught  him  ;  witne««  No.  7,  also  saw  the  prison- 
er  walking  quickly  away  from  the  deceased's  house.  Tliere  is 
aome  confusion  and  doubt  as  to  whether  he  had  or  had  not  the 
lota  and  huslee^  said  to  have  been  taken  from  deceased's  house 
on  him,  when  prosecutor  and  the  rest  came  up  with  him.  If  he 
had,  and  their  statement  be  true,  that  Delye  Meah  the  man  into 
whose  house  he  ran,  snatched  the  bag,  containing  them,  away, 
and  beat  off  prosecutor  and  his  friends,  this  person  ought  to 
have  been  committed  as  an  accecsajy  after  the  fact,  but  the 
Magistrate  appears  to  have  doubted  tliat  part  of  the  story,  and 
it  is  not,  I  think,  material  to  the  issue  of  the  case. 

The  prisoner  pleaded  not  gmltt^,  and,  in  his  defence,  urged  ill- 
will  on  the  part  of  prosecutor  on  account  of  a  false  charge  of 
theft  brought  against  him  some  years  before  hy  prosecutor,  aud 
a  similar  false  charge  brought  against  him  by  witness  No.  \ 
three  months  previous,  but  he  called  no  witnesses,  and  in  his 
mofussil  Foujdaree  answers  he  admitted  having  been  in  jail 
some  years  ago  for  cattle-stealing,  in  fact  almost  all  the  witnesses 
in  this  case  styled  him  "  Nukkee  budmash." 

The  inquest  was  held  in  a  most  careful  and  satisfactory 
manner  by  Dr.  Shircore,  the  Assistant  Magistrate,  who  made  a 
professional  examination  of  the  body  on  the  spot,  from  which  it 
was  proved  that  deceastid  had  died  from  strangulation. 

The  law  ottioer  gave  i^  futiM  of  ^*^zm  ghalib^*  rendering 
prisoner  liable  to  kisoM  at  discretion  of  the  Court. 

In  this  finding  I  concur,  aud,  considering  the  charge  of  wilful 
murder  established  against  the  prisoner  upon  violent  presump- 
tion, recommend  capital  punisliment. 

BemarJcM  hy  ike  Jfiaainut AdawhU. — (Present:  Messrs.  J,  H. 
Patton  and  G.  Loch.)  'J'he  circumstances  of  the  case  as 
gathered  from  the  evidence  are  these.  The  deceased  Nurrum 
Beebee,  a  woman  of  about  eighty  years  of  age,  was  seated  in  the 
verandah  of  her  house,  on  the  15th  Bysaok  1)^65,  B.  S.,  the  male 
portion  of  the  family,  with  the  exception  of  a  boy,  about  aeren  or 
eight  years  old,  having  gone  out  to  plough,  when  the    prisoner, 


CASES  IN  THE  NIZAMUT  ADAWLUT.        818 

Sheikh  Nakkee  aUMO  ureebshaw  Faqueer,  entered  and  asked  a1  ms.        1859. 

This  waa  refused  bj  the  deceased  on  tlie  ground  that  her  son " 

wa<  absent  and  she  oould  not  give  the  money  asked  for.     The      ^^^  ®^ 
prisoner  then  asked  for  rioe.     This  was  also  refused  for  the  same       ^^^  ^^ 
reai'on,  the  prisoner  on  this  twisted  a  ohudder  which  was  lying    w^'^*^* 
in  the  verandah  round  the  deceased's  neck,  dragged  her  off  the  qiJ^mbs^ 
stool  on  which  she  was  sitting  into  the  house,  shut  the  door    Fuqusbb. 
and  ha?ing  strangled  the  deceased,    he  broke  open  a  chest, 
which  contained  the  family  property,  and  taking  fVom  thenoe  a 
loiah,  containing  money  and  the  hasl^,  belonging  to  the  deceased, 
made  his  escape.  The  alarm  had,  however,  been  given  by  the  boy 
Jadoo  witness  No.  1,  and  as  the  prisoner  was  leaving  the  house, 
the  prosecutor  and  others  entered  the  premises,  and  saw  him  break 
through  the  surrounding  tati^  and  take  an  eastward  course. 
After  a  momentary  delay  to  ascertain  what  had  occurred,  prose- 
cutor and  others  went  in  pursuit,  and  observed  him  making  for 
Mouza  Gkinny,  where  they  followed  him  and  captured  him  as 
he  entered  the  premises  of  Delaimeah. 

The  witnesses  to  the  fact  are  Jadoo,  the  child  who  saw  the 
prisoner  twist  the  cloth  round  his  grandmother's  neck  and  drag 
her  into  the  house,  when  he  rushed  off  to  call  his  uncles.  Mussu- 
mut  Saroo  Doomnee,  who  came  for  wages  due  ;  but  observing 
the  front  door  shut,  went  to  the  south-end  of  the  house,  where 
tliere  is  a  back  door  through  a  cooking  shed  and  looking  in  for 
the  deceased,  saw  the  prisoner  rifling  the  chest  and  the  deceased 
lying  apparently  dead  with  a  cloth  twisted  round  her  neck,  and 
the  prisoner's  foot  on  the  two  ends  of  the  cloth.  Mussumut 
Adur  Doomnee  was  passing  by  in  front  of  the  house,  when  she 
saw  the  prisoner,  after  twisting  the  cloth  round  the  deceased's 
neck,  drag  her  inside  the  house  and  shut  tlie  door.  The  witness 
frightened  at  what  she  saw,  went  away  home,  and  Jadoo  ran 
past  her,  crying  out  for  assistance.  Alarmed  by  his  cries,  the 
prosecutor,  a  son  of  the  deceased,  but  living  in  an  adjoining 
iari,  and  Mohamed  Ally,  witness  No.  4,  who  was  with  the 
prosecutor  ran  to  the  deceased's  house  and  saw  the  prisoner 
make  his  escape  and  found  the  deceased  lying  dead  on  the  floor 
of  the  house  with  the  cloth  twisted  round  her  throat. 

The  Sessions  Judge  convicts  the  prisoner  on  violent  presump- 
tion and  recommends  a  capital  sentence.  He  considers  the 
evidence  of  the  boy,  Jadoo,  worthy  of  full  credit,  notwithstand* 
ing  the  additions  he  made  to  his  previous  statements  to  the 
police  when  examined  by  the  Magistrate ;  but  the  knowledge 
of  which,  on  the  trial  before  the  Sessions  Judge,  he  admitted  to 
be  derived  from  hearsay.  The  Sessions  Judge  rather  discredits 
the  evidence  of  the  other  two  eye-witnesses  for  the  following 
reasons ;  Saroo  Doomnee,  witness  No.  2,  says  that  when  she  left 
the  deceased's  house  she  saw  the  prosecutor  and  told  him  what 
had  occurred  ;  but  the  prosecutor  in  his  evidence  says  he  was 
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alarmed  by  the  cries  of  Jadoo  and  ran  to  the  house.  And  Adar 
'  Doomnee,  witness  No.  8,  did  not  give  her  evidence  till  produced 
by  her  Merasdar  the  second  or  third  day  after  the  murder. 

The  Court  have  carefully  perused  the  record  and  are  obliged, 
through  an  apparent  irregularity  of  the  Magistrate  and  Sessions 
Judge,  to  reject  the  evidence  of  the  boy,  Jadoo,  in  toto.  He  is 
of  tender  years  and  incapable  of  understanding  the  nature  of 
an  oath  and  has,  in  consequence,  been  examined  without  oath. 
Act  II.  1855,  Section  15,  prescribes  that  a  witness  of  immature 
age,  such  as  this  child,  shall  be  admitted  to  give  evidence  on  a 
simple  affirmation,  declaring  that  he  will  speak  the  truth,  the 
whole  truth  and  nothing  but  the  truth ;  but  the  record  does 
nut  shew  that  this  affiimation  was  taken  from  the  witness  before 
his  examination  by  the  Magistrate  and  Sessions  Judge,  and 
consequently  his  evidence  is  worthless  and  lost  to  the  case.  If 
the  affirmation  were  taken,  it  should  be  distinctly  noted  in  the 
record,  so  as  to  leave  no  doubt  that  the  evidence  had  been  pro- 
perly taken.  It  would  have  been  necessary  to  have  returned 
the  record  to  the  local  authorities  in  order  that  the  evidence  of 
Jadoo  might  be  taken  as  required  by  law,  had  not  the  Court 
considered  the  evidence  of  the  other  eye-witnesses  corroborated 
by  the  circumstantial  evidence,  sufficient  for  the  conviction  of 
the  prisoner.  The  Court  see  no  reason  to  question  the  credibility 
of  these  witnesses  and  as  the  medical  testimony  shews  that  the 
deceased's  death  was  caused  by  strangulation  and  as  the  prisoner 
was  seen  by  witness  No.  3,  to  drag  the  deceased  into  the  house 
after  having  twisted  the  cloth  round  her  throat,  and  by  witness 
No.  2,  with  his  foot  on  the  two  ends  of  the  cloth,  which  was 
twisted  round  her  neck,  while  he  rifled  the  chest,  and  the 
deceased  was  found  lying  dead  on  the  spot,  where  the  prisoner 
was  last  seen  with  her,  and  the  prisoner  admits  having  left 
Fhoolbaree,  the  residence  of  the  deceased,  that  morning  and  is 
unable  to  shew  any  sufficient  cause  for  a  false  charge  being 
brought  against  him,  there  remains  no  doubt  in  our  minds  as  to 
the  guilt  of  the  prisoner,  whom  we  convict  of  the  wilful  murder 
of  Mussumut  Nurrum  Beebee,  and  as  there  are  no  mitigating 
circumstances  in  the  case,  we  sentence  him  to  suffer  death. 
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DOULUT  MANJEE  (No.  15,)  MEELOO  RAWAOT  (No. 
16,)  A»j>  PUNCHOO  BOY  (No.  17.) 

Cbdcb  Chaboxd. — Dacoitj  attended  with  murder  of  Sonoo 
Hulwaha  and  theft  of  property  valued  at  Rupees  49-13. 

Committing  Officer. — Mr.  f .  B.  Drummoud,  Joint  Magistrate 
of  Bhaugulpore. 

Tried  before  Mr.  T.  Sandys,  Sessions  Judge  of  Bhaugulpore, 
on  the  18th  June,  1858. 

Bemarks  hy  the  Sesnons  Judge, — Dacoits  attacked  prose- 
cutor's dwelling,  on  the  night  of  the  18th  April  last,  and 
plundered  it  of  what  it  contained  consisting  of  grain  and 
household  articles.  The  dacoits  slightly  beat  the  prosecutor. 
He  escaped  and  brought   up  the  villagers.      The   deceased, 

prosecutor's    laborer  running 


WibfNo. 


1,  Gangoo  Chowkeedar, 

2,  Radhay  Kberhuree. 

3,  Meerun  Masbin, 

4,  Bhoggoo  Munder, 

5,  Jhooproo  Chamar, 

6,  Jbubbun  Koemhar, 

7,  Bhjro  Singh, 

8,  fihinkoo  Munder. 


up  in  a  different  direction, 
was  struck  down  and  kiUed 
on  the  spot,  by  some  one  of 
the  party  of  dacoits  stationed 
outside  the  prosecutor's  dwel- 
ling and  amongst  whom  were 
the  prisoners.  The  post  mortem 
shewed  the  deceased  to  have 
received  mortal  blows  on  the 
head. 

Prosecutor  and  the  eight  above  witnesses  then  stood  aloof 

watching   the  dacoits  until  they  departed,  during  which  they 

depose  both  before  the  police,  the  Magistrate,  and  this  Court 

that  they  recognized  all  seven  prisoners  amongst  the  dacoits. 

Trifling  articles  of  plundered  property  such  as  brass  vessels, 

cloths  and  grain  are  said  to 
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Where  the  evi- 
dence against 
some  of  the 
prisoners  was 
declared  alto- 
gether un- 
worthy of  cre- 
dit and  they 
were  acquitted 
inconsequence 
such  eridence 
unsupported 
hj  any  other 
independent 
and  credible 
eyidenoe,  held 
to  be  insuffi- 
cient to  con- 
vict other  pri- 
soners impli- 
cated in  the 
same  charge. 


Wit.  No. 


1,  Gangoo  Chowkeedar, 

2,  Badliaj  Kherhuree, 

3,  Meerun  Mushin, 

4,  Bhuggoo  Munder, 

5,  Jhooproo  Glhamar, 
8,  Bhinkoo  Munder, 

10,  Panchcowree  Singh, 

11,  Khemam  Bawaot, 

12,  Mohee  Bawaot. 


have  been  recovered  and  iden- 
tified during  the  search  of  each 
of  the  prisoner's  houses. 

The  prisoners,  except  plead- 
ing not  guiltg^  have  not  set  up 
any  particular  defence,  except 
claiming  the  recovered  proper- 
ty as  their  own,  to  which 
effect  they  cite  numerous  witnesses  who,  however,  know  nothing 
in  their  favor  beyond  that  of  previous  good  character. 
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1858. 


July  31. 
Case  of 

DOULDT 

Manjbb 
aiid  others. 


The  weight  of  proof,  in  such  a  case,  necessarily  rests  on  the 
'  recognition  of  the  dacoits  at  the  time  of  the  occurrence,  for,  the 
recovery  of  the  plundered  property  is  of  too  trivial  a  kind  to 
place  sole  reliance  on,  more  especially  in  a  case  like  the  preseot 
one,  in  which  there  is  much  reason  to  suspect  the  police  of  grave 
laxity.  There  is  enough  of  hard  swearing  thrice  repeated  hy 
the  eight  eye-witnesaes  as  to  their  recognition  of  all  seven 
prisoners,  hut  tested  hy  the  record  itself,  it  grievously  fails. 

TO^i.  Iff    oi  n  Ai.  TV.       u      From   the   manner  in  which 

Wit.  No.  81, 6k>peenath  Darogah.     . ,       •         *.•     4.-  ^ 

,      ^^^^..^...^       W8         ^^^  mvestigation    was    com- 
menced and  carried  through  hy  the  police  darogah,  there  is  too 
much  reason  to  discredit  it,  as  having  been  forced  against  Qoolal 
8unker,  Poorun  and  Jhooproo  prisoners  Nos.  18  to  21,  from  no 
other  motives  apparently  than  the  reckless  one  of  completing 
a  case  for  the  glory  of  the  police,  and  to  which,  native  com- 
plainants are  ever  ready  to  lend  themselves.     Doubtless  under 
the  circumstances,  the  witnesses  enjoyed  a  lengthened  oppor- 
tunity for  recognition  which,  otlierwise  corroborated,  would  have 
been  entitled  to  much  weight,  but  I  find  that  not  one  of  the 
prisoners  Nos  18  to  21,  was  originally  mentioned  or  pursued. 
They  were  not  named  in  the  prosecutor's  original  deposition  of 
20th  April,  No.  10,  nor  his  supplementary  one  of  23rd  following 
No.  17,  and  when* questioned  about  it  by  this  Court,  he  remained 
silent  and  would  give  no  explanation.  Tet  the  darogah  says,  they 
were  apprehended  on  prosecutor's  pointing  out  and  no  one  else, 
although  witnesses  Nos.   1,  8,  4  and  6,  of  the  eye-witnesses 
accompanied  him  throughout  the  whole  of  his  enquiries.     When 
further  questioned,  he  acknowledged  that  prisoners  Nos.  18  to  2 1 
were  not  originally  named  by  any  one,  consequently  they  were 
not  at  once  apprehended.  To  all  this  must  be  added  the  singular 
fact,  that  the  darogah  never  took  the  depositions  of  a  single  one 
of  these  eight  eye-witnesses.     Four  of  whom  were  thus  his  com- 
panions during  his  enquiries,  until  after  all  the  prisoners  had 
been  apprehended  viz.  on  26th  April,  vide  No.  43,  as  also  acknow- 
ledged both  hy  himself  and  these  eight  witnesses.  Of  course  the 
recognition  became  easy  enough  after  the  apprehensions  though 
as  to  what  led  to  such  apprehensions  we  are  left  in  the  dark.  The 
darogah's  own  reports  are  the  best  confirmation  of  these  untrust- 
wortliy  proceedings.     I  refer  to  those  dated  and  numbered  as 
within^     It  was  in  the  last  of  these,  he, 
for  the  fir*t  time,  mentioned  generally 
the   witnesses  as  being  in  attendance. 
It  is  self-apparent  from  these    reports 
themselves  tliat  the  darogah  was  at  his 
wit's   ends   in   apprehending  prisoners  Nos.    18   to   21,   after 
having  first  seized  manv  others  (released).  Prisoners  Nos.  18  to 
21 's,  names  appear  for  the  first  time  in  the  two  last  reports.    It 
is  thus  impossible  to   believe  either  prosecutoTj^  or  witneases  as 


22nd  April,  Ko.  12, 
23pd  ditto  „  1.% 
24tli  ditto  „  16, 
26th  ditto      „     19. 
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io  their  recognition  of  these  prisoners,  for  whether  either  in  the        1858. 
naming  or  the  pointing  out  of  them  by  so  many  who  thus,  in      _  . 
the  darogah's  company,  ought  to  have  been  able  to  recognize        ^  ^ 
them  at  once,  had  there  been  any  thing  truthful  in  such  recog-       ^^  ^^ 
nition,  not  a  single  one  originally  took  place,  at  the  same   time      Manjer 
that  there  is  no  getting  over  the  difficulty  of  the  contradictions   and  others, 
between  the  darogah  and  the  prosecutor  himself,  the  latter 
according  to   the  former  being  the   originator  of  the  whole ; 
whereas  neither  by  the  record  or  his  own  tongue  was  prosecutor 
anything  of  the  kind.     Prosecutor  told  this  Court  he  did  not 
name  prisoners  Nos.   18  to   21,  until   four   days   afterwards, 
because  he  had  forgotten,  and  was  not  in  his  senses,  but  wit- 
nesses Nos.  1,  3  and  6,  were  in  company,  and  if  true,  would 
doubtless  have  refreshed  his  memory.  It  is  impossible  to  convict 
prisoners  Nos.  18  to  21,  on  such  worthless  proceedings  and 
giving  them  the  benefit  of  the  doubts  they  necessarily  give  rise 
to,  I  acquit  them. 

The  case,  however,  is  altogether  opposite  in  respect  of  Dowlut 
Meeloo,  and  Punchoo  prisoners  Nos.  15  to  17.  The  very  same 
documents  are  adverse  to  their  innocence.  They  were  from  the 
first  named  by  prosecutor,  vide  No.  10,  the  two  first  were  at 
once  apprehended  vide  Ist  report,  No.  12,  which  also  mentioned 
being  in  pursuit  of  Punchoo  apprehended  the  next  day  vide 
report  No.  15.  I  therefore  do  not  find  the  same  reasons  for 
rejecting  the  testimony  of  the  prosecution  as  against  them, 
and  under  the  weakness  of  the  defences  I  convict  Dowlut,  Meeloo 
and  Punchoo  of  the  dacoity  and  plunder  attended  with  the 
murder  of  Sonoo  Hulwaha  and  would  sentence  them  to  transport- 
ation beyond  sea  for  life. 

Bemarhs  hy  the  NizamtU  Adawlut, — (Present :  Messrs.  J.  H. 
Patton  and  G-.  Loch.)  The  prosecutor  states  that  a  gang  of 
about  twenty-five  dacoits  attacked  his  house  on  the  night  of  the 
18th  of  April  last,  and  plundered  it  of  grain  and  household  articles, 
wounding  him  slightly  with  blows  from  a  club,  and  killing  Sona 
Hulwaha,  his  laborer,  who  chanced  to  come  across  them  on 
their  exit  from  the  premises.  Seven  persons  were  apprehended 
on  suspicion  of  being  concerned  in  the  dacoity,  the  three  prison- 
ers and  four  others,  named  severally  Goolal  Bai,  Sunkin  Bai, 
Poorun  Bai,  and  Jhooproo  Manjee.  All  were  arrested  on  their 
alleged  recognition  by  the  prosecutors  and  neighbours  on  the 
night  of  the  dacoity,  and  the  finding  in  their  houses,  of  articles 
of  household  furniture  in  common  use  among  people  of  their 
class,  said  to  be  part  of  the  stolen  property,  and  all  committed  to 
take  their  trial  in  the  Sessions  Court  upon  that  evidence.  The 
Sessions  Judge  has  given  a  somewhat  elaborate  judgment  to 
show  why  that  evidence  in  his  opinion  does  not  criminate  the 
four  persons  above  named  and  we  think  he  is  quite  right  in  the 
view  he  has  taken  of  the  guilt  of  the  prisoners  as  deducible 

TOL.  Tin.  2  s 
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1858.        from  that  testimony  and  in  ordering  their  release:  but  as  seven 

— —  persons  are  alleged  to  have  been  identified  at  the  tiilie  of  the 

July  31.  dacoity  by  the  same  witnesses,  and  property  of  precisely  the 
Case  of  same  cbaracter  was  found  in  the  houses  of  all,  its  identity  with 
DouLUT  lY^Q  stolen  articles  not  being  satisfactorily  established,  it  is  diffi. 
and  othew  ^"^^  ^  imagine  how  the  Sessions  Judge  considers  the  proof  good 
against  three  and  bad  against  four  of  the  parties  accused.  He 
bas  certainly  assigned  causes  for  entertaining  this  difTerenoe  of 
opinion,  but  these  causes  appear  to  us  insufficient  for  a  conTio- 
tion,  for  as  the  Sessions  Judge  has  released  the  four  named 
prisoners  because  he  considered  the  evidence  for  the  prosecation 
quite  unworthy  of  credit,  therefore  the  other  prisoners  cannot 
we  think  be  convicted  on  the  same  evidence  uncorroborated  by 
any  independent  and  credible  testimony.  Evidence  to  recognitioa 
in  cases  of  dacoity  must  always  be  received  with  the  greatest 
caution^  but  where  that  evidence  has  broken  down  as  regards 
some  of  the  persons  charged  with  the  crime  and  bas  been  found, 
as  in  the  present  case,  to  be  utterly  untrustworthy,  it  cannot  be 
made  use  of  to  convict  other  prisoners  implicated  in  the  same 
charge.  It  is  clear  to  us  that  this  case,  in  which  a  conviction 
might  possibly  have  been  obtained,  had  the  prosecutor  adhered 
to  his  first  story,  has  been  spoiled  by  his  collusion  with  the 
police,  and  among  other  internal  evidence  of  this  fact  apparent 
on  the  record  is  this,  that  none  of  the  persons  released  by  the 
Sessions  Judge  were  named  by  the  witnesses  untU  after  their 
apprehension.  Seeing  therefore  no  corroboration  of  the  only 
evidence  recorded  against  the  prisoners,  viz.  their  recognition  i^ 
the  time  of  the  occurrence  and  deeming  that  proof  in  itself  in* 
sufficient  for  their  conviction,  we  acquit  the  prisoners  and  direet 
their  immediate  release. 


CASES  IN  THE  NIZAMUT  ADAWLUT.        319 


PBSSEirT  : 

J.  H.  PATTON,  Esq.,  Judge,  and  G.  LOCH,  Esq., 
Officiating  J^udge, 


aOVEBNMENT  aio)  othibs 

ver9H9 

MONJAN  (No.  1,)  GOPEE  (No.  2,)  SHUCHARAN  (No. 
8,)  AND  SOBNATH  (No.  4.) 

Cbims  CHABaSD. — Wilful  murder  of  Gundhoo,  the  prosecutor, 
theft  and  plundering  cattle  and  severely  wounding  the  prosecu- 
tors and  being  an  accomplice  in  the  above  crime. 

Committing  Officer. — Moulvy  Waheedoodin  Principal  Sudder 
Ameen  with  the  powers  of  Magistrate,  Shahabad. 

Tried  before  Mr.  William  Bell,  Sessions  Judge  of  Shahabad, 
on  the  Isfc  July,  1858. 

Bemarks  hy  the  Sessions  Judge, — The  occurrence,  took 
place  on  the  26th  of  June,  1857,  and  information  was 
given  at  the  Ekwarry  thanuah  the  following  morning,  and 
all  the  wounded  men  were  sent  into  the  Sudder  station 
and  made  over  to  the  assistant  surgeon's  charge,  under 
which  Gunnoo  died  on  the  14th  of  July  and  all  the  rest 
recovered.  None  of  those  suspected  were  arrested  uutil  January 
16th  and  17th.  When  Gopee  No.  2,  Monjan  No.  1,  Sliucharan 
No.  3,  and  on  the  13th  of  February,  when  Sobnath  No.  4, 
was  taken,  the  case  was  made  over  on  the  7th  of  April  last,  but 
in  consequence  of  the  disturbed  state  of  the  district,  it  was 
impossible  to  ^et  the  witnesses  until  the  24th  of  June,  when 
and  on  the  28th,  the  prisoners  were  brought  to  trial.  It  appears 
from  the  statement  of  the  prosecutors  and  of  the  witnesses  Nos. 
1  to  5,  that  on  the  night  of  the  occurrence  an  attack  was  made 
on  the  out-houses  of  the  prosecutors  and  their  buffaloes  to  the 
value  of  150  Ks.  plundered.  That  the  prosecutors  came  to  the 
rescue,  but  were  driven  back  by  the  assailants  and  the  four  men 

noted  in  the  margin*  wounded 


Shahabad. 

1858. 

July  31. 
Case  of 

MONJAK 

and  others. 

Priaoners  re- 
leased as  the 
evidence  of tJio 

prosecutors 
and   witnesses 
was  considered 
unworthy      of 
credit. 


•  Kadhe  Aheer — wound  1  inch  deep 

in  thigh. 
Hulloo  Qoal* — wounds  on  dbows  1 

inch  deep. 
Modun, — wound  1    inch    deep    on 

throat. 
Bheenak, — 2   wounds,   one  in  belly 

and  the  other  on  finger,  description 

not  given. 


as  described.     Badhe  prosecu- 
tor named  none  of  the  prison- 
ers before   the   darogah   and 
only  spoke  of  Nos.  2,  3  and  4, 
of  the    prisoners   before    the 
Magistrate,  but  recognized  all 
before  my  Court,  which  may  be 
accounted  for  l3y  his  wound 
and  agitation  on  the  morning  of  the  occurrence  and  eleven  months 
having  elapsed  since  he  deposed  before  the  Magistrate,  during 
which  time  the  matter  has  been  freely  discussed  and  he  has 
2  8  2 
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1858.        ]earnt  to  consider  No.  1,  as  a  principal.    Meelan  was  equally 

.  silent  as  to  the  names  before  the  darogab,  but  implicates  all 

^     *      before  the  Magistrate  and  recognizes  all  before  the  Court. 

Case  of  rpijQ  other  two  prosecutors  swear  to  all  four  of  the  prisoneri 

and^o^ers.     ^^  every  occasion.    Witnesses  Nos.  1,  2,  3,  4  and  6  swear  to  all 

the  prisoners  most  clearly  before  the  Court  and  Nos.  2,  3  and  5, 

have  done  so  on  all  occasions.     In  the  evidence  of  No.  1,  taken 

before  the  darogah  the  name  of  Monjan,  prisoner  No.  1,  and  the 

evidence  of  No.  4  before  the  Magistrate,  the  name  of  Gopee 

No.  2,  does  not  occur,  but  they  both  swear  before  me  that  they 

did  name  them. 

Witness  No.  8  swears  that  on  the  night  of  the  occurrence,  he 
met  the  man  who  is  said  to  have  inflicted  the  wound  of  which 
Gunnoo  died,  with  prisoner  No.  2,  and  he  got  a  short  answer 
and  was  ordered  about  his  business  when  he  asked  who  they  were. 

This  constitutes  the  case  for  the  prosecution.  The  prisoners 
all  plead  "  not  guilty, ^^  Prisoner  No.  1,  Monjun  says  he  had 
nothing  to  do  with  the  business,  that  there  is  an  old  quarrel, 
that  the  prosecutor  Eadhe  drove  his  buffaloes  away  and  there 
was  a  row.  He  calls  three  witnesses,  the  first  of  whom  knows 
there  was  a  dacoity,  but  knows  nothing  more,  and  the  others 
know  nothing. 

Prisoner  No.  2,  Gopee  pleads  an  alibi^  says  he  was  at  Nasree- 
gunge  one  com  off  at  the  time.  His  two  witnesses  merely  prove 
that  Tie  told  them  he  was  at  Nasreegunge. 

Prisoner  No.  3,  Shucharan  says  he  was  at  his  own  house 
and  his  mother  died  on  that  night.  His  first  witness  declares 
he  can't  remember  the  date,  but  one  day  in  that  month  his 
mother  died  and  his  second  witness  says  he  knows  that  one  day 
he  burnt  his  mother's  corpse,  but  he  does  not  know  when. 

Prisoner No.4,Sobnath,8ays  he  was  at  a  wedding  on  that  night. 
His  first  witness  speaks  to  character,  his  second  as  to  his  going 
his  rounds,  and  his  third  deposes  he  was  at  a  wedding  at  Koonj 
Beharry's,  but  he  does  not  remember  the  date  or  month. 

The  Law  OflScer  convicts  Nos.  1  and  2,  and  acquits  Nos.  3  and 
4,  on  the  grounds  of  their  defence.  I  am  not  disposed  to  agree 
with  the  Law  OflScer  in  his  acquittal,  the  same  evidence  on  which 
he  convicts  prisoners  Nos.  1  and  2,  bears  equally  hard  on  the 
other  two  prisoners,  and  if  the  evidence  is  good  on  one  point  it 
must  be  received  on  all.  The  defences  set  up,  appear  to  me  quite 
untenable. 

Shueharan  No.  3,  declares  his  mother  died  that  night  and 
two  witnesses  depose  to  his  mother's  deatli  some  time  there- 
abouts, but  they  cannot  say  when,  and  this,  which  might 
have  possibly  occurred  some  days  before  the  attack  on  the 
prosecutor's  house,  is  opposed  to  the  oaths  of  nine  men,  which 
is  held  quite  sufficient  hy  the  Law  Officer  to  convict  the  other 
two  prisoners. 
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Sobnath  No.  4,  merely  says  he  was  at  a  wedding  on  that        1858. 
night  and  one  witness  alone  states  he  met  him  there,  it  would 
have  been  easy  enough  to  call  some  of  the  family  and  prove  the         ^ 
day  of  the  wedding,  if  the  prisoner  wished  to  do  so.   I  set  no     -p**®  ^^ 
store  by  such  an  excuse  and  cannot  agree  with  the  Law  Officer   ^^^^^^^ 
in  believing  his  defence,  backed  by  one  witness  who  does  not 
pretend  to  know  when  the  wedding  took  place,  in  preference  to 
the  clear   depositions  of  the  four  prosecutors  and  five  good 
witnesses.     I  would  therefore  convict  of  theft,  and  plundering 
cattle  and  severely  wounding  the  prosecutors,  and  recommend  a 
sentence  of  ten  years'  imprisonment  with  labor  in  irons. 

The  Court  will  observe  from  my  vernacular  proceeding  of  the 
28th  to  the  committing  officer,  that  I  am  quite  aware  of  the 
irregularities  of  the  calendar.  I  should  have  returned  the  case 
to  have  had  a  fresh  committal  made,  but  in  the  present  state  of 
this  district  with  the  rebels  plundering  the  viUagea  all  around 
to  within  four  miles  of  the  S udder  station,  I  did  not  like  to  detain 
the  prosecutors  and  witnesses  from  their  homes  one  hour  longer 
than  absolutely  necessary. 

Bemarks  hy  the  Nizamut  Adawlut. — (Present ;  Messrs.  J.  H. 
Patton  and  G-.  Loch.)  It  is  unnecessary,  the  Court  observe, 
to  point  out  the  numerous  discrepancies  in  the  evidence  as  given 
before  the  Magistrate  and  the  Sessions  Judge ;  but  it  may  be 
remarked  generally,  that  contrary  to  what  is  usual,  the  memory 
of  the  witnesses  as  to  what  was  done  by  each  of  the  robbers, 
has  become  more  clear  and  precise,  the  longer  the  period  which 
has  intervened  since  the  occurrence ;  rendering  it  apparent  to 
the  Court  that  the  evidence  noW  given  by  the  witnesses  does 
not  consist  of  what  each  saw  and  knew  at  the  time,  but  is  the 
result  of  subsequent  conversation  or  collusion.  It  was  a  dark 
night  when  the  attack  was  made  on  the  hathan.  The  prosecutors 
Nos.  2,  3  and  4,  and  the  deceased  were  roused  from  sleep  and 
immediately  engaged  in  a  hand-to-hand  struggle  with  the  rob- 
bers ;  and  in  such  proximity  it  is  possible  that  one  or  two  of 
them  might  be  identified  by  the  parties  opposed  to  them, 
though  there  was  no  light  to  assist  them  in  making  the  recog- 
nition ;  but  it  appears  to  the  Court  utterly  impossible  that, 
under  the  circumstances  narrated  on  the  trial,  sixteen  or  seventeen 
men  could  have  been  identified  as  deposed  to  by  the  prosecutor 
No.  4,  and  the  witnesses.  It  may  be  observed  also  that  the 
evidence  as  to  recognition  becomes  stronger  the  further  one  gets 
from  the  date  of  the  occurrence.  Prosecutor,  No.  1,  on  27th 
June,  the  day  after  the  attack,  deposes  to  having  identified  five 
persons  not  before  the  Court  by  their  voices ;  prosecutor.  No.  4, 
on  28th  idem,  deposes  to  having  identified  fifteen  pei*sons 
including  the  prisoners  by  their  voices,  and  that  Gopee, 
prisoner  No.  2,  struck  him  with  a  loharhandha.  The  wit- 
nesses,  whose  depositions  were  taken  on   29th  idem,  identify 
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1858.        tirteen    or     seT^nteen    of   the    robbdni    and    describe    the 

J  .     "       weapons  they  carried.     The  Court  cannot  convict  on   such 

^  ^     *      eTidence.     It  is  to  be  regretted  that  so  serious  a  crime  ghould 

J^^^  go  unpunished ;  but  if  prosecutors   and  witnesses,  instead  of 

hadoihen.    stating  what  each  saw  and  knew,  choose  to  overdo  the  thing, 

as  in  the  present  instance,  in  order  to  ensure  the  punishment  of 

a  number  of  people,  thej  defeat  their  own  purpose  and  the  ends 

of  justice.    The  Court  direct  that  all  the  prisoners  be  released. 


SUMMARY    CASE. 


JULY, 

1858. 
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SUMMARY  CASE. 
July  1858. 


J.  H.  PATTON,  Esq.,  Judge,  awb  O.  LOCH,  Esq., 
Officiating  Judge. 


BHEEKOO  sheikh,— Pbomotxoe. 


versus 


ojeer  sheikh. 

This  case  was  referred  to  the  Nizamut  Adawlut  nnder  Sec- . 
tion  6,  Act  XXXI.  of  1841,  and  Circular  Order  dated  18th ' 
March,  1842,  hy  Mr.  A.  Pigou,  Officiating  Sessions  Judge  of 
Moorshedabad  on  the  18th  June,   1858,  with  the  following 

report. 

On  remarking  in  the  Bengalee  monthly  statement  of  the 
Pundit  of  the  Moorshedabad  Circle,  that  he  had  sentenced  the 
prisoner  to  imprisonment  on  a  charge  of  arson,  I  sent  for  the 
pase  and  found  that  he  was  charged  with  and  convicted  for, 
having  wilfully  set  fire  to  the  thatch  of  a  house  belonging  to 
the  plaintiff.  As,  however,  tha  setting  fire  to  a  house  is,  by  the 
Circular  Order  of  the  6th  June,  1848,  No.  13,  paragraph  2, 
arson  and  punishable  only  by  the  Sessions  Court,  I  returned 
the  case  on  the  16th  instant  with  directions  on  the  back  of  the 
Pundit's  decision  for  the  Magistrate  to  give  reason  why  the 
sentence  should  not  be  quashed.  The  Magistrate  in  his  reply. 
No.  380,  of  the  17th  idem,  declares  that  as  it  was  the  thatch  of 
the  detached  gateway  of  the  plaintiff's  abode  and  not  used  as  his 
dwelling-house,  and  as  very  little  of  it  was  burnt,  the  case  came 
under  paragraph  3  of  the  above  Circular  Order  and  was  cognizable 
by  the  Poujdary  authorities.  It  appears  to  me  that  the  Magis- 
trate  is  wrong,  as  paragraph  3  refers  to  incendiarism,  which  is 
to  the  burning  of  goods,  and  not  to  the  wilful  burning  of  the 
thatch  of  a  house  or  building,  which  is  arson,  and  it  is  not  the 
actual  damage  sustained,  which  is  the  sole  criterion  as  to  the 
heinousness  of  a  case  of  this  nature,  but  the  intent  of  the  pri- 
soner. It  seems  that  the  prosecutor  and  villagers  speedily 
assembled  and  put  out  the  fire,  and  therefore  a  small  portion  of 
the  thatch  was  burnt,  but  there  is  nothing  in  the  proceedings 
to  show  that  had  the  fire  not  been  extinguished,  it  would  not 
have  extended  to  the  plaintiff's  dwelling-house,  or  that  the 
building  burnt  was  detached  from  his  dwelling-house.  Under 
these  circumstances,  I  submit  that    the  Pundit's    sentence 


Moorsheda- 
bad. 

1858. 

July  18. 

Case  of 

Ojxieb 

Sbukh. 

Buled  that 
a  gateway 
comes  witliin 
the  meaning 
of    the  word 

"  building" 
made  use  of 
in  Para.  2  of 
0.  O.  of  6th 
June,  1848, 
No.  18,  and 
that  setting 
fire  to  the 
thatch  of  the 
gateway  must 
be  considered 
«*  arson," 
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1853,        bIiouU  be  quashed,  and  the  Magistrate  be  directed  to  commit 

^^^  accused  for  trial  before  the  Sessions  Court. 
^  liesolution    of  the  Nizamut  Adawlut, — (Present:   Messrs. 

Case  af      j^  k.  Patton  and  G.  Loch,)  No.  419,  dated  8th  July,  1858. 

Sii^S  ^*'  ^PP®^'*^  to  the  Court  from  a  perusal  of  the  record  and  of 

tlic  Judge's  letter  of  reference,  that  the  placo  set  fire  to  is 
comprised  in  the  word  "building"  made  use  of  in  paragraph  2 
of  Circular  Order  of  5th  June,  1848,  No.  18,  and  consequently 
the  Betting  fire  to  it,  whether  it  be  used  as  a  dwelling 
or  otlierwise,  is  arson,  a  crime  not  punishable  by  the  Magis- 
tral e.  They,  therefore,  quash  the  proceedings  of  the  Pundit, 
03  having  acted  without  jurisdiction  ;  and  direct  tbat  the  pri- 
soner be  committed  for  trial  in  the  usual  manner  to  the 
Sessions. 


REGULAR   CASES. 


AUGUST, 

1858. 


L 
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REGULAR  CASES. 

August,  1858. 


•   Pbesent  : 

C.  B.  TREVOR  AND  H.  V.  BAYLEY,  Esqs., 
Officiating  Judges. 

GOVERNMENT 
versus 

Trial  No.  1. 
CHUCKA  KOOROR 

Tbial  No.  3. 

PURRESH  DOATB.  ^      ^  , 

Mooraheda* 
Cbihb  Chabged. — Trial  No,  1,  let  count,  dacoitj  on  the        bad. 

night  of  16th  February,  1849,  corresponding  with  6th  Falgoon, 

1255,  in  the  house  of  Hurrochunder  Shalia  of  Gktdeebalye,        ^^^' 

thannah  Mirzapore,  zillah  Moorshedabad ;  2nd  count,  dacoitj   Aiumst  11 

on  the  night  of  the  22nd  March,  1852,  corresponding  with       Case  of  * 

lOfch  Choitro,  1268,  in  the  house  of  Anardee  Mundle  of  Rum-      Chuka 

nah,  thannah  Dewanshurge,  zillah  Mooi-shedabad ;  3rd  count,  Koobor   and 

having  belonged  to  a  gang  of  dacoits.  another. 

Trial  No.  8. — Ist  count,  daooity  on  the  night  of  the  13th 
September,  1853,  corresponding  with  29th  Bhadro  1200,  in  the  ^^!?^"  . 
house  of  Gunganarain  Dutt  of  Sagurdeegee,  thannah  Bhadoo-  direciii  to  lb« 
rehat,  zillah  Moorshedabad  ;  2iid  count,  dacoity  on  the  night  released  inas. 
of  the  16th  April,  1855,  corresponding  with  4th  Bysack,  1262,  much  as  there 
in  the  house  of  Ramsanker  Dahy  ofModooina,  thannah  Bhee- ^  7^^  ^u^^^iont 
rutpore,  zillah  Moorshedabad ;  8rd  count,  having  belonged  to  ^^^^^  ^^"* 
a  gang  of  dacoits.  „  .        .r       .      ,       ^        ^  "^^^    wUh 

Committing     Officer. — Baboo    Hemchunder    Kur,   Deputy  the     commit- 
Magistrate  for  the  suppression  of  dacoity,  Moorshedabad.  ment  of    the 

Tried  before  Mr.  J.  E.  S.  Lillie,  Additional  Sessions  Judge  ,  dacoity 

of  Hooghly,  trial  No.  1,  on  the  18th  June  and  trial  No.  3,  on  ^r^^'.^  *"^ 
XL    -ioX  T  10K0  'the     evidence 

the  16th  June,  1858.  of  the  particu- 

BemarJcs  hy  the  Additional  Sessions  Judge. — Tbial  No.  1. —  lar  approvers 
The  prisoner  pleaded  not  guilty  to  the  first  count,  and  refused  corroborated 
to  plead  to  the  other  counts.     The  meaning  of  those  counts  ^^7  hy  evi- 
were  repeatedly  and  clearly  explained  to  him,  there  can  be  no  ^**  **  ^  *^^ 
doubt  that  he  understood  what  was  said  to  him  ;  but  he  per-  the"d^1ty  i» 

•  Wit  No.  4.  Lalbehary  Bond.         ^\^^  ^"  ^^i^Fu^I'^'''?  ^r^^y^^t^  insufficient  for 
5  Hafes.  ^^  ^^  proved*  that  he  freely  and  ^hoir    convic- 

**     **      '  *  voluntarily  confessed  in   detail  ***^"* 

before  the  Deputy  Magistrate  to  having  been  engaged  in  five 
dacoities,  including  the  two  specified  in  the  charge. 

VOL.  VIII.  2  T 
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1868.  Mrst    count. — The    prisoner's    confession    regarding    this 

-  dacoitj  is  corroborated  by  the  evidence  of  two  approver  wit- 

August  11.    nesses,  their  respective  statements  correspond  and  are  confirmed 
Case  of      in  respect  to  general  incidents  by  the  record,  which  was  received 
K      oR^^  d  ^y  *^®  Deputy   Magistrate  after  the  confe^iou  of  approver- 
^^other^    witness  No.  1. 

Second  count. — The  prisoner's  confession  is  corroborated  by 

*  xrrt.  w    o  4    ^     «;r    J  1        the  cvidence  of  the  owner*  of 

*  Wit.  ao.  8,  Anardee  Mondm.        . ,       i     j  _. j  u  i 

'  the  plundered  house,  who  proves 

the  occurrence  of  this  dacoity.     The  record  shows  thai  the 

_    .  prisoner   was    criminated     with 

t  JVii^No.78,p«ge66.  Foujdary    confessionf    of    one 

I  Face  18.  Bamlal  Uishee,  and  that  he  was 

arrested.J 

The  prisoner's  defence  is,  that  he  gains  his  livelihood  by 
cultivation,  that  he  has  never  been  in  Court,  and  that  he  has 
never  been  marked  as  a  bad  character. 

The  prisoner's  confession  has  been  satisfactorily  confirroedy 
and  I  consequently  convict  him  of  having  belonged  to  a  gang 
of  daooits,  and  recommend  that  he  be  transported  for  life. 

Trial  Hfo,  8. — The    prisoner    pleaded    not   guilty.     It    is 

S  Wit.  No.  6,  Gopalchunder  P'^7«!l§  ^^'""^  ^«  ^»*^ly/"4,  \^^- 

Misser.  untaniy  couiessed  in  detail  be- 

>»      M    7>  Jojnarain  Chucker-     fore  the  Deputy  Magistrate  to 

batty.  having    been  engaged  in     five 

„      „    8,  Lalbehary  BoraL        daooities,     including     the     two 

„      „    9,  Hafez.  specified  in  the  charge. 

First  count. — The  prisoner's  confession  regarding  this  da- 

II  Wit  No.  1,  Madhob  Mist,^.       ^^^^^  ^«  oorroborated  by  two  ap- 

„     „    2,  Fukeer  Koomar.         prover.witnesse8,||  their    respec- 

tive  statements  agree,  and  are 
confirmed  generaUy  by  the  record. 

Second  count. —  The  prisoner's  confession  regarding  this 
dacoity  is  corroborated  by  the  evidence  of  the  owner  of  the 
plundered  house,  who  proves  the  occurrence.  The  record  waa 
traced  in  consequence  of  the  prisoner's  confession,  Bhola  Bagdee 
one  of  the  gang  mentioned  in  the  prisoner's  confession^  waa 
recognised  by  the  witnesa^  aa  he  now  states,  and  as  he  stated 
■r  *r  .T    ,.T    ,^..  *  formerly, If  and    two    or  three 

TiV«^AeeNo.l87,page6,  ^^hers  thus  mentioned  by    the 

*  Page  80*  prisoner  were  committed*  to  the 

Sessions. 
iZ%»r<}  <TOtfn<.—-The  prisoner  is  implicated  in  other  dacoities 
t  Wit.  No.  4,  Manick  MaD.  ^  ^^^  \^^^^  apprDver-witneeees, 

„      „    6,  Mutra  Haree.  ^^^  ^7  *^o  others.t     The   pn- 

■oner  haa  been  twice  arrested  in 
cases  of  dacoity* 

The  prisoner  maintains  in  his  defence  that  if  the  statements 
of  the  approver-witnesses  had  been  true,  they  would  have  been 
confirmed  by  the  records,  and  he  would  have  been  apprehended. 
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It  has  been  proved  that  the  detailed  and  circumstantial        1858. 

confessions  of  the  prisoners   were  free  and  voluntary;  there  is' ■ 

no  reason  to  suppose  that  he  was  influenced  by  any  inducement ;    ^"«^*  li- 
the correctness  of  the  confessions  are  not  challenged  in  his      ^^^  of 
defence ;  and  they   have  been  confirmed  by  other  testimony.  __  ^"^^^^^ 
I  convict  the  prisoner  of  having  belonged  to  a  gang  of  dacoits,     ^^^J^herf** 
and  recommend  that  he  be  transported  for  life. 

Bemarks  hy  the  Nizamut  Adawlut — (Present :  Messrs.  0.  B. 
Trevor  and  H.  V.  Hay  ley.)  In  regard  to  the  case  of  Chucka 
Eooror,  the  Court  observe  that  he  confessed  to  the  Deputy 
Magistrate ;  but  pleaded  not  guiUff  at  tlie  Sessions  as  to  both 
the  counts.  But  that  in  regard  to  the  first  count,  the  confes- 
sion has  only  the  evidence  of  Mutra  Haree  and  Fukeer  Koora 
to  support  it ;  and  in  regard  to  the  second  count,  there  is  only 
the  evidence  of  tlie  owner  of  the  house,  Anundram,  to  the  occur- 
rence of  the  dacoity  ;  there  is  none  to  the  identity  of  the  pri- 
soner as  being  concerned  in  the  dacoity.  The  Court  also  note 
that  this  witness  was  not  examined  by  the  Committing  Officer. 
Under  these  circumstances,  they  do  not  consider  that  the 
conviction  of  Chuka  Kooror  can  stand,  and  they  acquit  him, 
and  direct  his  immediate  release. 

The  case  of  Purresh  Dome  is  similar.  He  also  confessed  to 
the  Deputy  Magistrate  and  denied  his  guilt  at  the  Sessions. 
The  evidence  against  him  in  the  first  count  is  that  of  the 
approvers  Fukeer  Koora  and  Madhub  Mistree ;  on  the  third 
or  general  charge  of  belonging  to  a  gang  of  dacoits,  it  is  that 
of  Fukeer  Koora,  Madhub  Mistree,  Chuka  Haree,  and  one 
other.  Thus,  all  the  reliable  evidence  is  that  of  one  approver 
(not  examined  by  the  Committing  Officer)  on  the  second  and 
one  on  the  third  counts.  This  is  not,  in  the  Court's  opinion, 
especially  under  such  circumstances  as  have  come  to  their 
knowledge  from  the  letter  of  the  Additional  Sessions  Judge  of 
the*  18th  ult.  No.  81,  sufficient  to  warrant  a  conviction. 

The  Court  therefore  acquit  the  prisoner  Purresh  Dome,  and 
order  his  immediate  release. 

•  Copy  qf  letter  No.  31,  daied  XZth  July,  ISS9  Jh>m  the  Additional  Sessiom 
Judge  of  'it^Pergunndhe  to  the  address  qf  the  Begieler  of  the  Sudder 
Court. 

I  hare  t]ie  honor  to  submit  oopies  of  my  deoitioii  ia  the  trial  of  Gbvem- 

•  Ko.  31,  cUied  lOth  July,  1858.     rrt^T^*  ^^^""^  ^/I'^J^a  ""^Z 

.  "  letter*  I  have  addressed  to  the  daooity 

Commissioner  relating  to  the  false  statements  of  certain  approvers. 

The  evidence  of  Mutra  Harree  and  of  Fukeer  Kooror  having  been  accept- 
ed in  several  trials,  it  has  become  necessary  to  represent  the  matter  to  tlie 
Court,  and  I  accordingly  enclose  a  statement  showing  particulars  of  those 
trials. 

At  the  time  the  statement  was  prepared,  I  was  unaware  that  Madhub 
Mistree  waa  m  any  way  connected  with  the  fraud  5  he  had  not  been 
-named  as  a  witness  to  the  Maheenugiur  dacoity  in  the  trial  of  Eamjoy 
Harre.*. 

2  T  2 


Backergunge. 


taUy. 
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PHESEICT  . 

J.  H.  PA  ITON,  KsQ.,  Judge,  akd  G.  LOCH,  Esq., 
OJHoiating  Judge. 

GOVERNMENT  and  MUSST.  JOOMAH 
versus 
TOJOOMOODEEN  (No.  1,)  WAZEER  MAHAMUD 
1858-  (No.  2,)  AND  SADUO  (No.  3.) 

August  11.       Crime  Chabqkd. — 1st  count,   dacoitj  atteuded  with  tlie 
Case  of      murder  of  Musst.  Soobuiija  and  caiTjing  off  property  valued 
ToJooMooD-  at  Co.'s  Rs.  48-9-3-10;  2iid  count,    knowingly   and    wilfully 
ur  and  others,  receiving  and  keeping  the  property  obtained  by  daooity. 

.  Committing  Officer. — Mr.  H.  A.  R.  Alexander,  Magistrate 

convkted"of  ^^  Backergunge. 

dacoity      at-      Tried  before  Mr.  F.  B.  Kemp,  Sessions  Judge  of  Backer- 
tended    with  gunge,  on  the  2nd  July,  1858. 

murder,   sen-      Bemarks  hy  the  Sessions    Judge, — I  tried  this    case  alone 
teiiced    capi-  u^der  the  provisions  of  Act  XXIV.  of  1848.     This  is  a  very 
bad  case.     The  prisoner  No.    1,   Tojoomoodeen   and   No.   2, 
Wazeer  Mohamed,  are  uterine  brothers.     The  prisoner  No.  3, 
Sadoo,  is  connected  by  marriage  with  No.  2. 

The  prisoners  made  full  confessions  before  the  police  and  the 
Magistrate,  these  confessions  appear  to  me  to  have  been  per- 
fectly   voluntary    and  they  have  been   sufficiently   attested. 
In  this  court,  the  prisoners  plead  not  guilty  and  call  witnesses 
to  character.     They  further  urge  that  they  were  under  the 
influence  of  some  intoxicating  liquor  or  drug  when  they  were 
brought  before  the  Magistrate,  and  are  unable  to  recollect  what 
they  may  have  said  on  that  occasion,  in  short  they  retract  their 
confessions.     This  plea  of  being  under  the  influence  of  intoxi- 
cation is  now  resorted  to  in   this  court  by  qyqtj  confessing 
prisoner  who  sees  fit  to  retract  his  confession.     The  confessions 
of  the  three  prisoners  were  recorded  in  the  Magistrate's  house 
in  liis  immediate  presence.     There  was  nothing  to  distract  the 
Magistrate's  attention  and  it  is  quite  impossible  to  believe  that 
had  the  prisoners  been  under  the  influence  of  liquor  or  any 
intoxicating  drug,  that  the  fact  should  have  escaped  the  Magis- 
trate's notice. 

The  deceased  woman  was  reputed  to  be  rich,  she  was  a  widow 
and  childless  and  lived  with  her  relations  in  the  same  home- 
stead, but  in  a  separate  house  and  not  in  commensality.  The 
inmates  of  the  "  haree^*  appear  to  have  been  Nyemooddin  witness 
No.  9,  his  wife  Jeerah,  witness  No.  1,  three  infant  children, 
the  motlier  of  Jeerah  who  is  blind,  deaf  and  bedriddeOy  the 
prosecutrix  Musst.  Joomah  and  the  deceased. 
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On  the  nigbt  of  the  dacoitj  and  on  the  previous  night  the        1858. 

witness,  Nyemooddin  No.  9,  had  heen  got  out  of  the  way  hy  a  ■ 

neighbour  by   name  Durvesh,  the   father-ia-law   of  prisoner     ^^g^t  11. 
No.  2,  and  step-father  of  prisoner  No.  3.     The  Magistrate  has,       Case  of 
I  regret  to  say,  acquitted  Durvesh     It  appears  that  Nyemoodin  Tojoomood- 
can  read  the  Koran.     Durvesh  on  the  pretence  that  he  had  ^^  "^^  ®'*'®"- 
seen  bad  dreams  asked  Nyemoodin  to  come  at  night  and  read 
the  Koran  to  him,  Nyemooddin  suspecting  nothing,  went  for 
tliat  purpose  for  two  successive  nights  the  1st  and  2nd  of 
Hay  to  the  house  of  Durvesh  and  remained  there  on  these 
nights. 

I  gather  from  the  Mofussil  confessions  of  the  three  prisoners, 
that  it  was  their  intention  to  commit  the  dacoity  on  the  night 
of  the  Ist  of  May,  Saturday,  and  that  they  would  have  done  so 
hot  for  a  bad  omen  in  the  shape  of  the  call  of  a  lizard  at  the 
time  they  were  setting  out.  On  the  2nd  of  May,  Sunday,  the 
three  prisoners  with  sticks  and  a  sickle  proceeded  to  the  house 
of  the  deceased  (I  may  here  mention  that  the  prosecutrix  was 
then  absent  on  a  visit  to  her  sister's  husband).  It  appears 
that  when  the  prisoners  reached  the  house,  the  deceased  and 
the  witness  Jeerah  had  gone  out  to  obey  a  call  of  nature.  It 
is  usual  amongst  poor  native  women',  and  particularly  in  the 
interior  of  the  country  wliere  there  is  much  jungle  to  go  out 
in  company  at  night  for  the  above  purpose.  Tlie  deceased  was 
about  to  enter  her  house  on  her  return,  and  the  witnciss  Jeerah 
had  got  as  far  as  into  the  verandah  of  her  house  which  is 
separate  from  the  house  of  the  deceased  when  the  deceased  wai 
seized,  thrown  down,  beaten,  throttled  and  trodden  upon.  She 
died  on  the  spot.  The  piisoners  then  dug  up  the  earthen  floor 
of  the  house  with  a  dao,  cut  open  the  large  baskets  containing 
grain,  smashed  the  pots,  and  instituted  a  strict  search  for  money. 
It  does  not  appear  tliat  they  found  much,  for  there  was  no  tiuth 
in  the  rumour  that  the  po^r  murdered  woman  was  rich. 

A  silver  hu9lee,  a  ial^  two  brass  cups  and  some  pice  were 
found  by  the  Police,  belonging  to  the  deceased  and  to  the  pro- 
secutrix, as  also  two  dhooties  used  by  Hindoos  when  they 
perform  poojah  and  a  t<»ol  used  by  goldsmiths  for  moulding 
ornaments.  For  the  possession  of  these  very  suspicious 
articles,  the  prisoners  did  not  satisfactorily  account  before  the 
Police. 

Tlie  only  eye-witness  to  the  murder  is  Musst.  Jeerah  No.  1 
her  evidence  before  the  Police,  the  Magistrate  and  in  this  Court 
is  full  and  consintent  in  the  main  points.  Her  demeanour 
before  me  whilst  dehvering  her  evidence  which  took  some  time 
in  recording,  was  carefully  watched  by  me,  and  her  whole  con- 
duct left  a  strong  impression  upon  my  mind  that  she  was 
^>eaking  the  truth. 

The  prisoners  as  is  usual  in  such  cases  implicate  one  the 
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1858.        other  in  the  actual  murder.     Before  the  Police  and  Magistrate 

~  Tojooraoodeen  No.  1,  stated  that  Sadoo  ^one  committed  the 

Augus  11.    Jn^yJQp^  jjQ  f^Q^  uQt  implicate  his  brother  the  prisoner  No,  2. 

Ciweof       Before  the   police,  Wazeer  Muhamed  No.  2,  implicated  his 

IN  amToU^rs  ^*^<^^^^'*  Tojoomoodeen  and  Sadoo,  before  the  Magistrate  oidj 

'  Sadoo.  Again  Sadoo  both  before  the  Police  and  Magistrate  states 

that  Tojoomoodeen  committed  the  murder  and  that  he,  Sadoo, 

held  the  legs  of  the  deceased  to  prevent  her  struggling. 

Sudoo  is  very  young,  say  eighteen,  and  I  am  of  opinion  that 
alone  and  without  assistance,  he  could  not  have  throttled  and 
killed  the  deceased. 

It  is  to  be  regretted  that  the  Medical  Officer  was  unable  to 
hold  &  post  mortem  ezamumtiovi,  the  body  was  too  much  de« 
composed  to  admit  of  it,  but  the  Mofussil  inquest,  report  and 
^  „        „   ,      „   ,  «   ,  the  evidence  of  the  witnesses* 

8  Ef  D^  ^  ^^*  ^°^^^'*  ^^  *^  P'^^®  ***** 

"    4!  Ramiochun  Biswas.  *^»e  deceased  who  was  a  healthy 

woman,  died  a  violent  death. 
Mud  marks  were  observed  on  the  body  as  if  it  had  been 
tnimpled  upon,  the  throat  was  swollen,  and  the  tongue  pro- 
truded from  the  mouth. 

The  witnesses  to  the  defence  depose  that  the  prisoners  have 
hitherto  borne  a  good  character. 

I  convict  the  three  prisoners  of  dacoity  and  accompliceship 
in  tlie  wilful  murder  of  Musst.  Soobunja,  as  also  of  knowingly 
and  wilfully  receiving  and  keeping  property  obtained  by 
dacoity.  There  are  no  extenuating  features  in  this  cruel 
murder,  beyond  the  fact  that  the  prisoner  No.  3,  Sadoo,  is  ver/ 
young  ;  dacoities  I  regret  to  say  aie  becoming  common  in  this 
district  and  since  this  trial  another  dacoity  attended  with 
murder  and  other  aggravated  circumstances  has  been  reported 
by  the  Police.  A  severe  example  is  called  for.  I  therefore 
recommend  that  the  prisoners  No.  1,  Tojoomoodeen  and 
No.  2,  Wazeer  Mohamed,  be  sentenced  capitally  and  that  in 
cousiderution  of  his  youth  and  that  alone»  Sadoo  No.  3,  be 
transported  for  life. 

Remarks  hy  the  Nizamui  Adawlut, — (Present :  Messrs.  J.  H. 
Patton  and  G-.  Loch.)  The  guilt  of  the  prisoners  is  fullj 
proved  by  their  own  voluntary  confessions  before  the  Police 
Darogah  and  the  Magistrate,  and  by  the  evidence  of  Musat. 
Jeerah  prisoner  No.  1,  who  was  able  to  recognise  them  by  the 
light  of  the  torch  made  by  Wazeer  Malioraed  prisoner  No.  2, 
from  the  thatch  of  one  of  the  houses,  and  by  the  discovery  in 
their  possession  of  the  plundered  property  belonging  to  the 
deceased.  So  thoroughly  cold-blooded  a  murder,  in  the  com- 
mission  of  robbery  is,  we  think,  seldom  before  the  Court  aud 
calls  for,  as  remarked  by  the  Sessions  Judge,  a  severe  sentence. 
The  deceased  appears  to  have  been  reported  wealthy,  aud  the 
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prisoners  with  their  relative  Durvesh,  were  for  a  long  period,       1858. 

conspiring  to  roh  her  and  at  last  determined  to  kill  her  and 

plunder  her  property ;  they  took  advantage  of  her  sister's  ^"8^*  ^^' 
absence  on  a  visit  to  a  relative  while  Nyemoodin  the  only  Case  of 
adult  male  in  the  house  was  inveigled  away  by  Durvesh  under  '''^^^^ 
pretence  of  reading  the  Koran  to  him,  and  the  robbers  proceeded  '^"'  *" 
armed  with  a  club  and  sickle  to  the  deceased's  house  with  the 
fixed  determination,  as  shown  by  their  confessions,  of  killing 
and  robbing  the  deceased,  which  they  did.  The  Sessions  Judge 
proposes  a  mitigation  of  capital  sentence  in  the  case  of  Sadoo 
prisoner  No.  8  on  account  of  his  youth.  The  prisoner  is  about 
eighteen.  The  Court  would  have  attended  to  the  recommend- 
ation did  it  not  appear  from  the  record  that  Sadoo  knowingly 
and  thoroughly  entered  into  the  plot,  and  was  as  willing  and 
active  an  agent  in  the  perpetration  of  the  crime  as  the  others. 
By  his  own  showing,  he  not  only  held  down  the  deceased  while 
Tojoomoodin  prisoner  No.  1,  stamped  upon  her  chest  and  throat, 
but  immediately  after  closed  and  fastened  Jeerah's  door  to  pre* 
vent  her  running  out  and  giving  the  alarm ;  and  then  stood  on 
guard  while  his  companions  made  a  deliberate  search  for  the 
woman's  property.  Taking  up  the  floor  of  her  house,  breaking 
open  the  receptacles  for  paddy  and  destroying  such  of  the 
earthen  utensils  as  they  supposed  likely  to  be  used  for  the 
concealment  of  money  or  ornaments.  The  Court  sentence  all 
three  prisoners  to  be  hanged. 
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Present  : 
B.  J.  COL VI ?^  AND  A.  SCONCE,  Esqs.,  Judges,  akd 
H.  V.  BAYLEY,  Esq.,  Officiating  Judge. 

GOVERNMENT  and  NAKOOA  MUG 
versus 

fi4.pprcn,n     CHEMUN  BURMAH  ALIAS  NGA  TSAN  MENG  life  cott- 
nah^  VICT,  SON  OF  NOOGEE  BUUMAH  alias  KGA  «H0AT 

GYA. 

^^  Crime  Charged. — That  he  being  a  convict  sentenced  to 

August  23.    imprisonment  and  transportation  for  life,  did  on  the  27th  day 

Case  of      ^^  *^"^J>  1858,  assault,  cut  and  wound  another  convict  named 

Chemun     Nakooa  Mug  with  the  intention  of  thereby  cau^^ing,  and  with 

BuuMAH.     tlie  knowledge  tliat  he  was  likely  thereby  to  cause,  the  death  of 

the  said  Nakooa  Mug. 
In  a  commit-      Committing  Officer.— Mr.  H.  Fergusson,  Magistrate  of  the 
AcT    XVIIL24-Pergunnah8. 

of  1845 ;  held  Tried  before  Mr.  E.  Jackson,  Officiating  Additional  Sessions 
that  the  pri-  Judge  of  24-Pergunnahs,  on  the  dOth  July,  1858. 
soner  should  Remarks  hy  the  Additional  Sessions  Judge. — The  prisoner 
be  sentenced  being  already  under  sentence  of  imprisonment  for  life  in  the 
hJtent tocauM  ^^P^^  ^^^^  ^^^  ^®en  committed  under  Act  XVIII.  of  1845, 
death  beinff  ^^^  having  wounded  another  prisoner  the  prosecutor  Nakooa 
considered  by  Mug,  witli  a  knife  in  the  throat  and  side  with  the  knowledge 
the  majority  that  he  was  thereby  likely  to  cause  death,  and  with  the  inten- 
^  *^th*^^^  ^^°"  of  causing  death. 

cumstan^*^*^      Both  prisoners  are  Burmese,  and  do  not  understand  Bengallee. 
the  case.  ^^  ^^  ^^^^^  necessary  therefore  to  employ  a  Burmese  as   inter* 

preter  in  the  case.     He   was   previously   sworn   to   interpret 
coiTCctly. 

The  prosecutor  Nakooa  Mug  states  that  one  of  his  friends 
Mumbooa  Mug  had  had  several  disputes  with  the  prisoner 
Chemun  and  his  associate  one  Rajah,  another  Burmese  prisoner, 
the  latter  being  in  the  habit  of  stealing  and  pilfering  things 
from  the  other  prisoners.  It  would  appear  from  the  evidence 
of  witness  No.  1,  that  the  prisoner  Chemun  had  on  the  same 
day  on  which  he  committed  the  assault  threatened  with  an 
oath  that  he  would  kill  the  prosecutor.  A  short  while  after, 
while  he  was  sitting  at  his  work  with  the  witnesses  Nos.  1, 2  and 
8,  the  prisoner  came  up  quietly  and  without  saying  a  word 
struck  a  knife  into  his  neck,  and  before  he  could  be  seized  he 
again  attacked  the  prosecutor  and  struck  him  several  blows 
with  great  force  on  the  side  and  one  on  the  hand.  He  was 
then  seized  from  behind  ;  and  the  knife  was  wrested  out  of  bis 
hands. 
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Witness  No.  4,  Sheikh  Mungloo,  native  doctor,  dressed  the 
prosecutor's  wounds,  and  describes  them.  He  states  that  they 
were  not  very  serere,  but  that  had  the  wound  on  the  neck, 
which  was  half  an  inch  deep  been  a  little  to  one  side,  it  might 
have  divided  an  artery  and  caused  death. 

The  prisoner  acknowledges  the  assault  in  this  Court,  as  he 
did  before  the  Magistrate,  but  states  that  he  had  no  intention 
to  cause  death,  he  only  desired  to  cut  the  prosecutor's  eyes 
oat. 

The  case  was  tried  with  the  assistance  of  the  law  officer,  who 
agrees  with  me  in  the  conviction  of  the  prisoner  under  Act 
XYIII.  of  1845,  of  the  charge  on  which  he  is  committed. 
Seeing  no  ground  for  mitigation,  I  am  bound  to  recommend 
that  the  prisoner  be  sentenced   capitally. 

Bemarks  hy  the  NizaimU  Adawlut. — (Present :  Messrs.  B.  J. 
Colvin,  A<  Sconce  and  H.  Y.  Bayley.) 

Mr.  B.  J*  Oolvin. — ^I  would  sentence  the  prisoner  as  propose 
ed,  to  death. 

I  think  his  purpose  was  deadly,  when  he  not  only  gave  the 
first  wound  on  the  neck,  but  returned  to  the  attack  and  dealt 
blows  indiscriminately.  I  think  his  defence  of  intention  only 
to  cut  out  the  prosecutor's  eyes  is  disproved  by  the  direction  of 
his  first  attack  on  the  neck,  and  considering  the  vicinity  of  the 
artery,  he  certainly  may  be  presumed  to  have  known  that  what 
he  was  doing,  was  likely  to  cause  death,  notwithstanding  the 
alleged  bluntness  of  the  knife. 

Mr.  A,  Sconce. — I  am  not  satisfied  that  the  prisoner  Chemun 
can  be  convicted  of  stabbing  the  prosecutor  Nugooa  with 
the  intention  of  killing  him.  No  doubt  there  are  indications 
of  a  violent  attack ;  but  the  injuries  sustained  were  slight,  and 
the  knife  used  was  short  and  blunt.  I  would  convict  for  the 
offence  of  stabbing  only ;  and  sentence  the  prisoner  to  suffer 
corporal  punishment  to  the  extent  of  thirty-nine  stripes. 

Considering  the  alternative  modes  of  punishment  prescribed 
by  Act  XYllI.  of  1845,  in  the  cases  of  convicts  actually 
sentenced  to  imprisonment  for  life  being  again  convicted  for 
another  offence,  it  seems  to  me  very  important  that  Magis- 
trates in  committing  convicts  for  trial  under  that  Act,  should  set 
forth  evidence  respecting  the  past  conduct  of  the  prisoner  under 
trial,  if  he  had  ever  been  punished  for  disorderly  conduct  or  for 
anj  offences  committed  within  the  jail;  and  also  evidence 
regarding  the  demeanor  of  other  prisoners  in  case  the  peace  and 
good  government  of  the  jail  should  have  been  violently  inter- 
rupted. Stcu  if  a  convict  be  convicted  of  doing  an  act  with 
the  intention  of  causing  death,  a  sentence  of  death  is  not 
imperative  :  and  it  seema  tome  that  all  the  circumstances  which 
may   be   permitted  to  affect  the  judgment  of  the  Court  in  im- 
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pof^in<y  the  sentence  most  suitable  in  each  case  shoald  be  brought 
"  (ullv  before  it. 

Mr,  JHT.  V,  Bayley. — This  case  is  a  eomraitment  under  Act 
XV III.  of  1845.  The  preamble  recites  that  "  It  is  expedient 
that  offences  committed  by  convicts  sentenced  to  imprisonment 
for  life  should  be  punished  with  greater  severity  than  such 
offences  are  punished  witli  in  other  cases."  Section  I  provides 
that  any  such  convict  *'  who  does  any  act  with  the  intention  of 
thereby  causing,  or  with  the  knowledge  that  he  or  she  is  likely 
thereby  to  cause  the  death  of  any  person  shall,  upon  convictioQ 
thereof  before  the  Sessions  Court,  subject  to  confirmation  by 
the  Sudder  Court,  be  punished  with  death,  or  witli  transport- 
ation for  life,  or  with  corporal  punishment  not  ex<!eeding  thirty- 
nine  stripes,  whether  such  conviction  does  or  does  not  by  such 
act  cause  the  death  of  any  person." 

The  facts  clearly  proved  on  evidence  by  witnesses  Nos.  1,  2 
Mid  8,  are  that  the  prisoner  first  deliberately,  without  a  word, 
attacked  Nugooa,  the  wounded  man,  with  a  knife,  seizing  his 
head  with  his  left  hand  and  striking  the  throat  with  the  knife  in 
the  right ;  that  he  then  was  partially  interfered  with  by  other 
convicts;  got  free  again;  and  again  attacked  the  prisoner  with  the 
knife ;  and  was  then  overpowered,  and  the  knife  taken  away ; 
that  the  blows  given  with  the  knife  were  made  with  violence  ;  and 
that  there  had  been  a  tlireat  previously  made  by  the  prisoner. 
The  facts  proved  by  witness  No.  4,  the  native  Doctor,  are,  that 
a  wound  one  inch  long  and  half  an  inch  deep  was  in  the  left 
side  of  the  throat,  and  on  the  left  side  under  the  arm  a  tkin 
wound  seven  inches  long,  another  on  the  shoulder  one  inch 
long,  and  a  third  on  the  head  one  inch  long ;  that  the  wounds 
were  made  by  a  blunt  knife  ;  that  such  a  knife  was  not  likely 
to  cause  death  unless  it  severed  an  artery. 

The  prisoner  pleads  that  he  had  a  quarrel  with  Nugooa  as  to 
theft  of  his  pice,  and  wished  to  cut  out  his  eyes,  but  did  not 
intend  to  kill.  This  defence  is  in  no  way  substantiated  by 
evidence. 

The  question  is,  do  the  facts  call  for  the  extreme  sentence  of 
death,  or  the  minor  sentences  of  transportation  for  life,  or 
thirty-nine  stripes  provided  by  the  same  law. 

I  think  the  facts  quite  take  the  case  out  of  the  cat^ory  for 
which  thirty-nine  stiipes  would  be  a  proper  punishment.  As  to 
transportation  for  life  the  prisoner  is  under  that  sentence. 
Then  are  the  facts  such  as  to  call  for  the  capital  sentence  pro- 
vided by  tlie  law  cited  ? 

We  must  always  bear  in  mind  that  the  special  law  contem- 
plates in  the  preamble,  that  the  punishments  in  cases  suoh  as 
this  shall  be  more  severe  than  the  ordinary  law  provides. 

The  intention  to  kill  is  to  be  presumed  from  the  instrunient, 
a  knife,  the  locality  of  the  wounds,  and  the  violence  with  which 
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the  blows  are  deposed  to  have  been  struck.  The  additional 
facts  shewing  this  intention  are,  that  the  first  blow,  before  he 
was  interfered  with,  was  deliberately  directed  to  the  throat,  and 
his  reckless  repetition  of  the  blows  with  the  same  instrument 
after  he  got  away  from  those  who  held  him,  and  the  striking 
on  the  side  on  the  shoulder,  and  head ;  and  prisoner  not 
ceasing  his  attack  till  overpowered  and  the  knife  taken  from  him. 

On  the  other  hand,  we  have  the  evidence  of  witness  No.  4, 
that  the  knife  was  not  likely  to  cause  death,  except  it  severed 
an  artery. 

I  cannot,  however,  believe  that  this  last  fact  was  in  the  con- 
templation of  the  prisoner,  or  known  to  him,  but  on  the  con- 
trary 1  think  that,  as  far  as  the  prisoner  knew,  he  was  doing  an 
act  likely  to  cause  death,  * 

I  abo  cannot  but  feel  from  the  facts  above  stated  by  me,  and 
from  the  evidence  of  witnesses  Nos.  1,  2  and  3,  that  there  is  a 
strong  legal  presumption  that  the  intention  of  the  prisoner  was 
to  kiU. 

I  cannot  therefore  help  coming  to  the  painful  conclusion,  that 
the  law  under  which  this  commitment  is  made,  contemplated 
that  in  such  a  case  as  this,  the  prisoner  should  be  sentenced 
capitally.     I  would  sentence  him  accordingly. 
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PfiBSSVT: 

B.  J.  COLVIN  AND  A.  SCONCE,  Esqs.,  Judges  awd 

C.  B.  TREVOR,  D.  I.  MONEY  and  H,  V.  BAYLEY,  Esqs., 

Officiating  Judges. 

GOVERNMENT— Pbosioutob 

versus 

MUSSAMUT  AMIRUN  (No.  1,)  MAHOMED  NATIQ      ^,        , 
CAZEE,  (No.  2,)  AND  TOOLSEERAM    (No.  3.)  i^iiaugulpore. 

Crimb  Charobd. — Prisoner  No.  1,  Ist  count,  purchasing  or         1858. 
taking  in  lease  for  the  period  ot*  90,  91  and  95  years,  girls,  T~     '    T* 
being  minors  of  the   age   of  seven   years   and   upwards,   and      P  ®°^  "^ 
free  bom  subjects  of  the  State,  for  the  purpose  of  making  them      ^•*®  ^^ 
prostitutes  ;  2nd  count,  registering  such  deeds  in  the  Cazee's  AMiai^and 
Court.   No.  2,  with  being  an  accomplice  in  the  crime  and  with    two  others, 
aiding  and  abetting  in  it  by  registering  the  deeds  Nos.  402, 
661,  and  1419,  dated  25th  July,  1848,   15th  June,   18 i7,  and     Two  Judges 
16th  August,  1855,  respectively.     No.  3,  as  an  accessary  before  ^^^j^"^  ^^ 
tlie   fact   regacding  the   document   numbered    1419   of    16th  J^S^ner^mi^ 
August,  1855  as  above,  aiding  and  abetting  in  writing  the  said  run    of    the 
document.  orime  charged 

Committing  Officer. — Mr.  O.  Toogood,  Officiating  Magistrate  *•  *"  offence 

ofMonghyr.  Moh'i^^^S 

Tided  before  Mr.  T.  Sandys,  Sessions  Judge  of  Bhaugulpore,  j^^  ^^^  ^^ 
on  the  10th  May,  1858.  precedents   of 

Remarks  hy  the  Sessions  Judge, — Mr.  Toogood,  the  Officiating  the  Court,  but 
Magistrate  of  Monghyr,  motu  suo  apparently,  discovering  a  differed  as  to 
practice  of  selling  or  leasing  native  girls,  both  Mahomedans  ^^^^  ^'  P"" 
and  Hindoos,  to  keepers  of  brothels  for  the  purposes  of  prosti-  reference  to  a 
tution  under  deeds  of  sale  or  lease,  traced  Mussamut  Amirun,  third  Judge, 
*  -nrx  -M-     ,«  -Er     i.  /^u     j  prisoncr  No.  1,  in  possession  of  he  pronounced 

ginal  deeds  of  sale  or  lease,  as  noted  in  the  Calendar,  together  ^^^^  ^  ^^ 
with  a  tiiird  for  another  girl.  ^  motutuo  with- 

These  deeds  of  sale  are  in  the  shape  of  the  lease  of  personal  out  a  corn- 
service  ;  that  for  Chandoo,  stjled  a  girl,  seven  years  of  age,  PIJ"*'  lodged 
being  for  ninety  years  subjecting  her  as  well  as  her  offspring  to  fooJJh  jJi'^^ 
the  conditions  of  the  lease ;  that  of  Mohree,  also  styled  a  girl  ooncurredwith 
of  seven  years,  is  for  ninety- five  years,  but  conditioned  only  as  the   third    in 
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1858.        personal    without  including    her  offiipring.    All    three  gare 

"7 minute  personal  descriptions  of  the  suhjects  leased  or  more 

September  2.  properly  "  enslaved."     This  is  also  the  case  in  a  great   number 

^se  of      Qf  documents  of  the  same  kind  registered  by  the  several  Cazees 

AMiETO^^and  ^^  *^**  district,  as  subsequentlj  examined  by  me. 

two  others.        These  documents  having  been  duly  registered  by  Mahomed 

Natiq  Cazee  of  Monghyr,  prisoner  No.  2,  and  one  of  them 

the  order    of  No.  1419,  being  in  his  then  writer  Tookeeram's  prisoner  No. 

acquittal  both  8's   handwriting,   they  were   both   together   with   Mussarout 

th  "?*^"fi'i^-A.mirun,  committed  by  the  Officiating  Magistrate  to  this  Court 

nesB^f  the 'of^  ^  stand  their  trial  on  the  counts  shewn  in  the  Calendar,  which 

fence  and  the  refers  to  the  Officiating  Magistrate's*  Nos.  269  and  219  for  the 

want  of  autho-  grounds  of  commitment,  copies  of  these  letters  as  well  as  my 

ritj  on  the  part  .  „    . .     j  *r    «/*  repliesf  thereto  are  herewith  an- 

of  the  Magis- 1  No.  26  and  No.  90.  ^^^^^^ 

irate  to    take 

cognizance   of — 

the  same,  and 

the  case  incon-  *  Copy  of  letter  No,  209,  dated  ISth  April,  1858,  Ji'om  the  OgfeiaHM^ 
sequence  went  Magistrate  of  Mong\yr  to  the  Seeeiom  J%dge  of  BkaugvZpore. 
to  a  fifth  Judge  I  have  the  honor  to  report  for  your  information  and  that  of  the 
who  agreed  Hon*ble  the  Lieutenant* Qovernor  of  Bengal,  that  the  Gasee  or  natire 
with  the  first  Mahomedan  Judge  bj  name  Mahomed  Natiq,  appointed  by  the  Gorem- 
and  second  ment  for  the  purpose  of  preparing  and  attesting  deeds  of  transfir  and 
Judges  in  other  law  papers,  celebrating  marriages  and  performing  such  rdigioos 
thinking  that  duties  as  are  prescribed  bj  the  Mahomedan  Law,  has  been  in  the  habit  of 
the  crime  with  attesting  deeds  of  sale  of  native  g^ls  both  Mahomedan  and  Hindoos,  to 
which  the  pri-  keepers  of  brothels,  for  the  purpose  of  prostitution,  and  registering  such 
soner  was  in  his  books  which  are  deposited  for  record  and  reference  in  your  Court, 
charged  was  a  You  will  observe  that  one  of  the  deeds,  copy  of  which  I  annex,  is  to  this 
misdemeanor  effect  that  Sheikh  Fukeerbux,  a  Mahomedan  and  Besident  of  this  city 
under Moham- agrees  to  farm  out  his  daughter;  the  word  sell  is  purposely  avoided,  by 
medan  Law,  name  Chandoo,  aged  seven  years,  to  Mussamut  Amirun,  a  keeper  of  a 
and  with  the  brothel,  Uving  in  this  city,  for  a  period  of  ninety  years,  for  the  sum  of 
third  and  Bs.  12  and  8  annas,  which  he  has  received  in  cash,  and  the  said  Mussamut 

fourth  in  hold-  Amirun,  the  brothel-keeper,  is  empowered  to  exact  any  kind  of  service 
ing  that,  with-  from  this  girl,  and  for  which  service  she  engages  to  keep  the  cliild  in  clothes 
out  a  formal  and  food,  and  in  the  event  of  any  children  beine  bom  to  this  girl,  whether 
complaint  in  male  or  female,  the  woman,  the  purchaser  abovementioned,  is  to  have 
writing,  the  possession  of  them  for  ever.  The  document  concludes  vrith  Sheikh  Fukeer- 
MagistratCjUn-  bux,  the  seller,  and  Mussamut  Amirun,  the  brothel-keeper,  the  purchaser, 
der  the  Law  agreeing  to  abide  by  these  terms,  in  witness  thereof  the  signature  of 
of  procedure  certain  names  is  attached  and  the  document  is  duly  signed  and  sealed  bj 
current  in  the  and  in  the  presence  of  the  Oasee  and  registered  in  his  book  No.  419, 
Mofiissil    had  pases  82  and  83,  dated  11th  August,  1855. 

no  authority  Ihe  other  copy  which  I  annex,  is  that  of  the  sale  to  a  Mahomedan  of  a 
to  take  oogni-  Hindoo  girl  of  Bajpoot  caste  of  the  age  of  seven  years,  who  is  stated  to 
sanoe  of  the  have  been  recently  made  a  Mahomedan.  The  document  is  not  signed 
misdemeanor  by,  but  bears  the  seal  of,  the  Cazee's  Court  and  is  registered  No.  166^ 
ohargedagainst  page  185,  and  dated  15th  June,  1847.  The  third  copy  which  1  forward 
the  prisoner,  is  like  the  second,  the  same  class  of  document  as  the  first,  but  does  not 
Under  the  opi*  bear  the  signature  though  it  does  the  seal  of  the  above  officer.  It  is 
nion  expressed  registered  No.  402,  page  177,  without  date,  the  deed  itself  being  dated 
by  the  tliird,  25th  July,  1848.  These  documents  you  will  find  amongst  the  record  of 
fourth  and  fifth  your  Court. 
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The  main  facts  that  Amirun  is  a  brothel-keeper  and  that       1858. 
the    two    girls,   Chandoo    and   Mohree,  were  purchased   and 

Caaeof 

I  am  told  that  this  sjstem  of  selling  children  for  prostitution  and        MirssT. 
attestinff  and  registering  such  documents  in  the  Cazee's  Court,  is  carried  AiOEUir    and 
to  an  alarming  extent  in   this  district,  and  that  if  the  matter  is  properly     two  others, 
enquired  into,  other  equall/  wicked  and  illegal  documents  maj  be  found, 
carryinoj  with  them  the  character  of  a  judicial  sanction.  Judges        the 

Act  V.  of  18 13,  amended  the  \&w  regarding  the  condition  of  slavery  prjaoner     was 
and  enacted,  that  no  public  officer  shall,  in  execution  of  any  decree  or  order  declared   enti- 
of  Coort,  or  for  enforcement  of  any  demand  of  rent  or  revenue,  sell  or  ^^ed  to  her  im- 
c«u5e  to   be  sold  any  person,  and  I  see   in  Vol.  6  page  4  of  the  Sudder  mediate       re- 
Couru  reports,  that  a  sentence  of  five  years*   imprisonment  was  passed  ^e^se. 
upon  persons  attempting  to  sell  girls   for   prostitution.     I  shall  therefore 
take  immediate  measures  for  bringing  the  parties  to  justice,  and  trust  you 
will  suspend  the  Cozee  from  oflloe  in  order  that  he  may  be  prosecuted  by 
me  as  an  accessary  to  the  fact. 

I  hare  had  considerable  difficulty  in  obtaining  these  documents.  I  am 
told  that  messages  have  been  scut  from  house  to  house  not  to  give  them 
up  to  me.  The  Gazee  himself  informs  me  that  the  books  which  liave  been 
filled  up  have  been  forwarded  to  your  Court  to  be  attested  and  counter- 
signed by  you.  You  will  doubtless  be  able  to  obtain  further  proof  of  this 
iniquitous  relic  of  the  barbaric  operation  of  the  Mahomedan  Law,  which, 
tljough  superseded  by  our  civilized  Codes,  is  proof  that  such  is  still 
practised  in  the  country  by  Mahomedan  Officials  appointed  by  the 
Government.  No  legal  proceedings  can  be  had  on  these  documents  in 
the  event  of  the  slaves  running  away,  but  they  have  a  force  and  weight  in 
themselves,  and,  as  a  native  replied  to  me,  the  writing  such  on  stamp  paper, 
the  attestation  of  it  by  witnesses,  and  the  seal  and  signature  of  the  Cazee  « 

to  the  deed,  give  it  the  character  of  a  legal  and  binding  document  and 
make  it  an  iustrumeut  of  terror  to  those  who  wish  to  free  themselves  from 
such  bondage. 

In-  connection  with  the  Cazee  I  have  anotlier  matter  which  I  wish 
respectfully  to  bring  to  the  notice  of  the  Ooreniment.  I  found,  on  assuming 
charge  of  this  office,  parties  filing  powers  of  attorney,  invariably  took  such 
documents  to  be  attested  by  the  abovenaraod  officer  This  practice  was 
sanctioned  by  J^rd  Ulick  Browne  when  Officiating  Magistrate  of  this 
district,  because  tlie  custom  obtained  in  the  Collector's  Court,  vide  copy 
of  his  accompanying  proceeding  dated  16th  June,  1856. 

This  order  permitting  only  the  Cazee  to  attest  a  po-ver  of  attorney  for 
authority  to  act  in  my  Court  is  clearly  illegal,  and  also  a  hardship  inas- 
much as  that  officer  charges  six  and  half  annas  for  attesting  such  document, 
and  this  with  the  law  directing  petitions  to  the  MagistMte  in  criminal  oases 
to  be  written  on  stampt  paper  of  the  value  of  eight  nnnas,  increases  the 
price  of  cnminal  justice  at  the  commencement  of  the  case  nearly  one 
hundred  per  cent,  besides  a  further  cost  of  eight  annas  for  the  stamp 
paper  on  which  the  power  of  attorney  is  written.  I  have  consequently 
reversed  this  order,  and  directed  powers  of  attorney  to  be  attested  in  my 
Court,  for  which  of  course  no  charge  is  made,  and  in  all  my  subordinate 
Courts. 

The  following,  I  am  told,  is  the  scale  of  fees  exacted  by  the  Cazee  of 
Monghyr  for  attesting  papers. 

For  the  power  of  ottomey  Judge's  Court  Bhaugidpore,    1     5    6 

„     Ditto  ditto,  Commissioner  of  revenue, 16     6 

„     Mookhtamamah  .fudge's  Court  Bhaugulpore,    0  10    6 

„     Ditto,  MoonsilT  Court's,    Surijgurrah, 0  12    0 
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18f8.         iDaintained  by  her  for  the  porposen  of  her  proferoion  u  amply 
"jl        rrr"  ^PP^r^"^  ^y  *he  orlgiDal  record  before  the  Magistrate,  even  if 

Case  of  j»op  ^ij^  power  of  attorney  Magbtrate  and  Collector's  Courts,    0    6    6 

^^^'     ,  „     MookhUmamah,  Sudder  Allah's  Court,  Monghyr,    ...     10    0 

AmuuN    and  ^^    Power  of  attorney  on  4  Rs  stamp  paper,  Monghyr, ...     10    0 

two  others.  ^^    Ditto  ditto,  other  districts,  2    0    0 

Section  8,  Regulation  XXXIX.  of  1793,  directs  that  Cazee's  are  not  to 
exact  fees  for  drawing  up  or  attesting  papers  and  other  matters  which  it  has 
been  customary  for  Uiem  to  perform,  excepting  such  as  the  parties  concerned 
may  Toluntarily  agree  to  pay,  and  has  hitherto  been  the  custom.  I  need 
scarcely  say  that  such  rules  especially  for  a  natire  are  open  to  the  greatest 
abuse,  and,  I  am  told,  the  present  Cazee,  who  is  a  brother  of  the  Sudder 
Allah,  the  highest  natiru  judge  in  this  district,  makes  sereral  hundred 
rupees  a  month  by  fees  alone.  The  scale  above  would  wan  ant  such  a 
supposition.  I  would  yenture  to  suggest,  if  it  be  necessary  to  keep  up 
authoritutively  such  a  Government  official,  his  duties  should  be  more 
strictly  defined,  specially  with  regard  to  a  scale  of  fees  chargeable  for 
attesting  and  registering  deeds,  but  I  presume  the  real  duties  of  a  Cazee 
are  confined  exclusively  to  that  appertaining  to  the  Mahomedan  religion 
and  rites  and  this  would  appear  from  the  fact  of  a  Register  of  deeds  having 
been  appointed  in  every  district  throughout  India  under  Act  XXX.  1$38» 
such  office  being  generally  held  by  the  Magistrate  or  Civil  Assistant  Surgeon 
of  the  district,  but  why  by  the  latter  it  would  be  perhaps  difficult  to  dis> 
cover,  such  ot^ce  being  so  foreign  to  his  profession.  I  am  told  that  deeds  of 
agreement,  sales  and  ^nds  are  registered  both  by  the  Caxee  and  Register 
of  this  district,  and  that  both  documents  are  vaUd  in  law  or  at  least  open 
to  judicial  question.  The  Government  directs  all  documents  relating  to 
its  farms,  securities,  and  the  hke,  to  be  registered  by  the  latter  official. 
I  venture  to  think  the  delegating  such  joint  and  similar  powers  to  two 
different  officials  in  the  same  jurisdiction  is  opening  the  test  of  the 
validity  of  such  documents  to  much  unnecessary  litigation  in  our  Courts. 

I  have  issued  a  notice  throughout  the  whole  of  my  district,  to  the  effect 
that  such  shivery  and  documents  are  contrary  to  the  orders  of  a  civilized 
Government,  and  persons  detected  in  committing  such  acta  will  be 
punished  with  utmost  rigour  of  the  Law,  and  that  all  who  have  been 
bound  by  such  iUagal  documents  are  declared  free  subjects  of  the  State, 
but  I  ha?e  deeds  l^fore  me  proving  that  this  system  has  been  common  for 
the  last  twenty  years.  Some  of  these,  though  legally  drawn  and  on 
stampt  paper,  have  not  been  registered  by  the  Cazee  either  through  fear  of 
detection  or  fur  some  other  reason.  The  whole  subject  in  my  opinion 
calls  loudly  for  a  further  and  more  powerful  interference  of  the  legisla- 
ture. 

In  conclusion,  I  should  mention  that,  in  conversation  with  the  Sudder 
Allah,  the  brother  of  the  Cazee,  upon  the  subject  of  the  sale  of  children, 
he  informed  me  he  was  aware  Ids  brother  registered  these  deeds  though 
contrary  to  law.  I  asked  him  why  lie  had  not  brought  the  &ct  to  the 
notice  of  the  Magistrate  or  the  Government  direct,  to  which  he  gave  no 
reply.  This  official,  in  addition  to  holding  the  h*gh  position  of  principal 
native  judge,  exercises  also  the  full  powers  of  a  Magistrate  under  me 
within  thin  district.  The  fact  is  that  rurely  if  ever,  a  native  official  unlesa 
an  immediate  benefit  accrues  to  himself,  really  and  truly  assists  in  the 
administration  of  the  Government.  Of  this  fact  there  has  been  lately  the 
most  undeniable  proof. 

P.  S. — The  Cazee  has  this  day  submitted  his  sunnud  in  original,  copy 
appended,  which  document  purports  to  emanate  from  tbe  Sudder  Court, 
but  does  not  bear  the  signature  of  any  of  its  Judges. 
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their  own  personal  Rppearaoces  did  not  confirm  the  fuct.     In         1858. 

addition  to  the  oriinnal  documents  themselves,  there  is  also  t!ie  r~     ;     ~ 
°  '  September  3. 

" Case  of 

Copy  of  letter  No.  219,  dated  the  19/*  Aprils  -1858,/rom  ihe  Offloiating        Mug^^ 
MagtstraieofMongh^totheJMdgeofBhQugHlpore,  Amibuk    and 

In  continuation  of  my  letter  No.  209,  dated   1 8th  instant,  I  have   the     t^o  others 
honor  to  state,  for  the  information  of  yourself  and  the  Uon*ble  the  Lieut.- 
Goremor  of  Bengal,  that  whilst  engaged  in  the  trial  of  the  case  noted,  in 

the  margin,*  I  was  informed  by  the 

*  €k>?emment  pleaders  of  my  Court  and  others,  that 

veraut  slavery  exists  in  an  immense  degree 

Mnsst.  Aminin  and  Cazee  Ma-    throughout  the  whole  country,  and 

homed  Natiq,  &c  is  entailed  for  ever  on  the  progeny. 

They  argued  that  it  was  sanctioned 
by  the  Government,  and  quoted  the  rollowing  law  and  ruling  of  the 
Sndder  Court  upon  the  question.  That  under  Regulation  III.  of  1832» 
*'  and  Construction  of  the  Sudder  Court  No.  955,  the  transfer  of  slaves  for 
money  or  other  consideration  between  persons  residing  within  the  British 
territories  is  not  prohibited.  It  merely  prohibits  the  removal  of  them  fur 
the  purpose  of  traffic  from  one  Territory,  British  or  Foreign,  to  any  other 
Territory  dependant  o\\  this  presidency.  Consequently  those  slaves  only 
are  entitled  under  its  provisions  to  their  liberty  who  have  been  so  removed 
subsequently  to  the  enactment  of  Regulation  X.  of  1811." 

In  1832  Regulation  III.  was  passed  extending  the  provisions  of  Regu- 
lation X.  of  1811,  in  consequence  of  the  extension  of  the  possessions  held 
under  tue  presidency  of  Fort  William  subsequent  to  that  enactment. 
The  Regulation  (III.  of  1832,)  is  comprised  in  2  Sections,  and  rulo^  that 
slaves  removed  for  purposed  of  traffic  from  any  province  British  or  Foreign, 
into  any  province  subject  to  the  presidency  of  Fort  William,  or  from  any 
province  so  subject  into  another  are  considered  free,  and  Clause  2  of 
thia  Section  authorizes  for  selling  as  a  slave  a  man,  woman,  or  child,  so 
removed,  the  penalty  or  imprisonment  for  six  months  and  a  fine  to  Govern- 
ment not  exceeding  200  Rs.  commutable  if  not  paid,  to  a  further  impri- 
sonment of  six  months. 
The  case  noted  in  the  margin*  I  find  was  tried  by  the  Sessions  Judge 

of  Rajshahye  in  March,  1810,  who  was 
*  €k>vernment  of  opinion  that   a    sentence    of  one 

vereua  year's  imprisonment   would  be  suffi- 

Husst.  Gt>lab  Peshagur  and  others,  cient  for  the  crime  of  which  the  pri- 
soners wore  convicted,  vix.  **  forcibly 
confining  certain  girls  and  taking  them  from  place  to  place  and  attempting 
to  sell  them,'*  but  as  the  crime  was  not  specially  punishable  under  the 
Regulations,  that  officer  refe.*red  it  for  the  final  orders  of  the  Sudder,  the 
Judges  of  which  Court  differed  in  opinion  as  to  the  power  to  punish  the  pri« 
soners,  but  appeared  unanimous  that  the  system  had  received  the  sanction 
of  custom  in  the  lower  parts  of  Bengal  and  that  if  enquiries  were  made, 
believed  it  would  be  found  that  the  supply  of  girls  for  the  purpose  of 
prostitution  is  obtained  by  purchasing  them,  when  young,  from  parenta 
or  friends,  and  that  they  are  looked  upon  as  the  property  of  the  buyer> 
and  that  the  profit  arising  from  this  prostitution  or  from  the  sale  of  girls 
is  as  much  considered  the  right  of  the  owner  as  it  would  be  if  any  animal 
were  sold.  It  wa^  admitted  that  this  fact  (i»iled  for  the  interference  of  the 
law,  and  two  of  the  three  judges  being  of  opinion  that  though  the  "  proof 
goes  to  the  sale,"  as  there  was  no  actual  violence  the  prisoners  must  be 
acquitted. 

The  points  raised  havinff  been  submitted  for  the  consideration  of  the 
other  ju.lges,  they  directed  that  the  papers  be  referred  to  the  law  officer  of 
2x2 
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185B.  testimony  of  three  subecribinjf 

Wit.No.l,Bhuttoo.  witnewe»,  one  of  them,  Khen- 


Septembers.         ,,     ,.    2,  Eum^njun.  ^^  ^.^'^  ^  Chowkeedar,   aud 

^^^  ^^  two  others  in  verification  of  the 

A   ^uM^^and  documents,  and    their    being   registeied    by   Cazee   Maliomed 

two  others.    — 

their  ('oort  with  instmotions  to  state  whether  under  the  Mahomedan  law 
an  J,  and  if  anj,  what  offence  had  been  proTed  against  the  prisoners. 

The  law  officer  replied  that  **  the  selling  of  free  bom  persons  was  pro- 
hibited by  the  Mahomedan  law.  and  as  the  attempt  to  do  so   was  cl^rlr 
proved,  the  prisoners  were  punishable  at  the  discretion  of  the  Court. 
Consequently  they  were,  on  the  8th  May,  1841,  sentenced  to  fire  years* 
imprisonment  with  labor. 

Thus,  it  appears,  the  great  question  of  slarery  as  well  as  the  question  of 
proof  was  entrusted  by  a  full  bench  of  the  Sudder  Judges,  for  decision  to  the 
Mahomedan  Law  Officer  of  their  Court  who,  on  being  called  ui>on  to  state 
whether,  under  the  Mahomedan  law,  any,  and  if  any,  wliat  oil'cnce  had  been 
proved  against  the  prisoners,  ruled  that  under  Mahomedan  law,  the  selling  of 
iree  bom  persons  was  prohibited  and  as  the  attempt  to  do  so  wqs  cleuriy 
established,  they  were  punishable  at  the  discretion  ofthe  Court,  and  sentence 
ed  to  five  years'  imprisonment,  with  l»bor,  and  the  proceedings,  it  appears, 
were  submitted  to  the  Goyernment  with  the  Tiew  of  eliciting  an  enactment 
suitable  to  the  occasion,  but  nothuig  appears  to  have  been  done  further 
in  this  important  question  until  184«i,  when  Act  V.  was  passed,  which 
declares  and  amends  the  law  regarding  the  condition  of  slavery  within 
the  territories  of  the  East  India  Company.  Tiie  Acr,  wliich  consists  of 
four  short  Sections,  directs  that  no  person  is  to  be  sold  as  a  slave  in 
satisfaction  of  a  decree,  or  a  revenue  demand,  or  on  the  right  to  the  com- 
pidsory  labor  or  services  of  any  person  on  the  ground  tiiat  such  person  is 
in  a  state  of  slavery  ;  that  no  right  of  slavery  is  to  be  eufon^sd  in  the 
Company's  Court ;  that  the  rights  possessed  by  or  derived  from  a  sIavc  are 
protected,  and  that  olTeiices  against  slaves  are  penal  as  if  done  against  a 
free  man.  Thus,  Government  clearly  does  not  recognize  slavery  within  its 
territories,  though  it  has  not  expressly  declared  its  abolition.  Hence 
deeds  of  such  sales  or  leases  as  shewn  in  my  letter  to  ^our  address. 
No.  209  dated  the  13th  instant,  are  drawn  up  on  the  Government  siampt 
paper,  sealed,  signed,  and  registered  by  Cazees  or  Mahomedan  Law 
Officers  of  districts  and  £led  for  record  and  reference  in  the  ClviJ  and 
Sessions  Judge's  Courts. 

It  is  therefore,  evident  tliat  the  provisions  of  Act  Y.  of  1843  have  not 
been  properly  carried  out  in  this  district,  and  indeed  the  Act  would  have 
been  more  intelligible  had  it  repeated  all  former  Acts  and  Kegu.'ations 
upon  the  subject,  and  declared  in  a  few  words  tiia>;  slavery  was  abolished. 
The  Act  in  question  provides  no  pitnishuient  for  committing  the  offence 
of  Billing  persons,  and  we  huve  only  the  precedent  ot  the  Mahomedan  Law 
Officer  of  the  Sudder,  backed  by  the  decisions  of  the  J  udges  of  that  Court 
in  the  case  abovementioned  on  which  to  act,  and  the  general  BeguJations 
in  force. 

I  would  therefore,  venture  to  suggest  since  slavery  is  as  unrepressed  in 
these  parts  as  it  was  when  we  first  took  possession  of  the  Behar  province, 
that  such  a  grave  and  criminaLoffence  should  not  be  punishable  at  dis- 
cretion, but  that  it  shall  be  maTle  felony  for  any  person  or  persons  to  lease, 
sell,  or  in  any  other  way  dispose  of,  either  directly  or  indirectly,  any  man, 
woman,  or  child,  the  subject  of  the  Government,  or  those  Uving  under  its 
protection,  and  punishable  with  penal  servitude  according  to  the  nature  of 
the  offence  or  circiuustauoes  of  the  case  for  any  period  not  exceeding  seven 
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Wit.  No.  10,  Nuboont  Hotsein. 
„      „     ll,Sukhlall. 
„     „    12,  Syud      Foieehoo- 
deen. 


Natiq.     But  tliis  was  secondary 
to  the  prisoner's  own  admissions 


1858. 


which  iully  recognized  the  fact.  September  2. 
These   were   treated   as   confes-       ^""^  ^^ 
sions  in   the  Calendar,  and  *^©  AMiaUN^^and 
within  as   witnesses  thereto,  but    ^^^  others, 
as  they  were  simply  defences  or 
interrogatories  uncertified  to  as 
confession,   they   could  not  ap- 
pear on  the  record  of  this  Court 
as  confessions.  Before  this  Court 
tlie  oral  evidence  for  the  prose- 
cution shewed  itself  thoroughly   tampered   with.     The   three 


Wit.  No.  4,  Goureedyal  Mook- 
tear. 
n     M    ^1  Nianiut  Alii  Khan. 
„      ,,    6,  Sukhawunt  AUi. 
„      „    7,  TooUeeram 
,,      91     8,  Punchunlall. 
„     „    9,  Farusnath  Punday! 


jean*  or  to  imprisoninent  with  hard  labor  for  any  term  not  exceeding 
three  years. 
1  have  now  concluded  the  case  under  trial  before  me  and  committed  as 

per  margin,' the    prisoners   to    the 


Amirun,  brothel-keeper,  charged    sessions  and  request  the  farour  of 

your  at  once  taking  up  the  case,  the 
papers  of  which  together  witli  the 
parties,  will  be  forwarded  to  you 
to-morrow.  It  appears  that  Ami- 
run,  the  brothel-kfeper,  confesses  to 
the  whole  transaction,  but  states 
that  she  did  not  purchase  the 
children,  she  only  liad  a  lease  of 
them  for  a  term  averaging  from  90 
to  100  years,  and  that  slie  registered 
the  deeds  before  the  Cazee.  bhe 
states  also  that  she  has  purchased 
ten  girls  since  she  kept  a  brothel, 
and  four  children  born  from  these 
girls  are  now  Hving,  also  that  she 
is  the  owner  of  all  of  them ;  some  were 
Hindus,  some  Moosulmans,  but  she 
made  them  all  Moosulmans.  bhe 
says  screral  otiier  women  do  as  she  has  done.  &he  paid  quarter  to  the 
Cazeo  for  registering  each  deed. 

The  Cazee  or  Malioniedan  Law  officer  of  this  district,  being  put  on  his 
defence,  ^ay0  :  "  I  acknowledge  to  have  registered  and  sealed  these  three 
deeds  No  661  dated  15th  June.  1847,  No.  402  dated  25th  J  uly,  1848,  No. 
1419  dated  August  ICth,  1855,  being  deeds  of  leases,  for  the  period  of 
from  90  lo  100  years,  of  girls  from  the  age  of  seven  years,  some  of  them 
Hindus,  who  have  been  made  Moosulmans,  to  Amirun,  the  lessee,  a 
brothel-keeper  of  this  city.  I  know  the  purport  of  the  deeds.  It  is  cus- 
tomary to  register  such  in  all  districts  and  by  all  Cazees.  I  never  was 
told  not  to  do  so.  I  am  an  expounder  of  the  Mahomedan  law  and  know 
that  it  is  forbidden  to  sell  free  bom  persons.  These  were  not  sold.  They  were 
given  in  lease  and  though  the  progeny  of  these  cliildren  is  to  be  for  ever,  as 
shewn  in  the  deed,  the  propeity  of  the  brothel-keeper,  still  the  deed  has  in 
my  idea  the  oharacier  only  of  a  lease  and  it  is  not  a  sale."  This  man  is,  as 
you  an  aware,  the  brother  of  the  principal  native  judge  of  this  district. 


with  purchasing  or  taking  in  lease 
for  the  period  of  90, 91  and  95  years, 
girls  being  minors  of  the  age  of  seven 
and  upnrards  and  free  born  subjects 
of  the  State  for  the  purpose  of 
making  them  prostitutes  ;  2nd,  Re- 
gistering such  deeds  in  the  Cazee' s 
Court. 

Cazee  Mahomed  Natiq  charged 
with  being  an  accomplice  in  the 
crime  and  with  aiding  and  abetting 
in  the  same,  by  registering  the  deeds 
Nos.  402,  661  and  1419,  dated  re- 
spectively 25th  July,  1848,  15th 
June,  1847,  16th  August,  1855. 

1  oolseeram  charged  as  an  acces- 
sary before  the  fact. 
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1868.        first  witnefses  before  the  Magistrate  e^en  pretended  theregigtry 
Se  te  ber2    ^^  taken  place  before  another  Cazee  at  Eeyseer,  now  deceased, 

Case  of  ""  

MussT.  I  hare  released  the  four  women  noted  in  the  margin*  from  the  bondage 

Amibitn    and  to  Amirun.     Of  the   other  two, 

two  others.     *  Sumulea,  age  25,  no  children  alire.    aged  about  10  and  7,  and  now 

Seeseur,     „    « 0,        Ditto.  called  both  by  the  name  of  Chan- 

Ramsun,    ^    35,        Ditto.  doo,  one  his  a  mother  living  at 

Bhaugulpore  for  whom,  I  have  sent 
to  place  on  her  trial  for  sellini?  her  daughter.  The  other  is  an  orphan. 
I  have  placed  both  these  children  in  the  Charitv  Hospital  until  I  can 
make  some  other  arrangement  for  their  care  and  safety. 

I  have  issued  a  procLamution  through  the  district,  to  the  effect  that  the 
selling  or  leasing  of  free  born  subjects  is  illegal  and  that  Oazees,  Naib 
Cazees.  and  all  persons  registering  such  deeds,  or  implicated  directly  or 
indirectly^  will,  on  conviction,  be  punished  according  to  law  and  that  dl 
such  who  have  been  sold  or  leased  as  slaves  are  hereby  declared  free. 

I  trust  you  will  at  once  forward  copies  of  my  letters  upon  this  sulijeot 
to  the  Honorable  the  Lieutenant-Governor  of  Bengal,  with  a  view  to  the 
whole  subject  being  enquired  into.  I  feel  sure  it  is  only  necessary  to  bring 
to  the  notice  of  the  Government  the  fact,  that  up  to  this  time  slavery 
exists  to  a  great  or  less  extent  in  the  country,  to  secure  an  immediate 
strenffthening  of  the  law  and  a  universal  sensation  of  abhorrence  of  the 
practice  under  a  Christian  Government. 

P.  S.— The  three  deeds  are  herewith  enclosed. 

Copy  of  letter  No.  26dated  leth  Apnl,  \S&S,flvm  the  Qudge  of  Blwi^ 
pore,  to  the  Magieirate  of  Mottghyr. 

I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  No.  209, 
of  the  13th  instant  relative  to  illegal  registrations  by  the  Caxee  of  Monghyr. 
I,  at  once,  examined  his  books,  as  usual,  on  completion,  deposited  in  my 
record  room,  simply  for  purposes  of  record  and  reference,  and  not  for  mj 
attestation  and  signature  as  supposed.  I  find  the  copies  of  the  document! 
forwarded  by  you  correspond  with  his  registers,  although  they  have  been 
filed  in  a  slovenly  and  irregular  muiner.  I  luive  placed  his  registers  as  well 
as  all  those  for  the  district  generally,  under  separate  charge  and  rigid 
scrutiny  and  am  prepared  to  pursue  a  general  enquiry  into  them,  depend- 
ant and  in  abeyance  on  the  one  originated  by  and  now  dependhig  before 
you. 

The  matter  calls  for  rigid  inquiry,  and  accordingly,  in  conformity  with 
para.  4  of  your  letter,  I  have  this  day  suspended  the  Cazee  and  directed 
him  to  attend  your  Court.  But  the  investigation  is  as  yet  in  too  incom- 
plete and  informal  a  shape  to  adnut  of  report  to  superior  authoriUea. 
On  receipt,  however,  of  your  final  proceedings  and  the  completion  of  such 
further  formal  proceedings  as  may  then  become  requisite  on  my  part,  the 
whole  subject  shall  be  fully  submitted  to  the  superior  Court,  for  their 
information  and  orders. 

As  regards  the  Cazee*s  attesting  powers  of  attorney,  the  mischief  seems 
to  have  originated  in  the  neglect  of  the  district  Courts  to  keep  their  own 
Courts  open  for  such  purpose  and  thereby,  in  point  of  fact,  negligently 
causing  the  registration  before  the  Cazee  to  become  obligatory,  instmd  of 
voluntary,  wlulst  the  latter  alone  is  the  rule  of  practice  for  eveiy  descrip- 
tion of  document  registered  by  a  Cazee.  On  the  same  principle  the 
district  Register  of  deeds  for  every  other  drscription  of  document  acts 
as  a  counter.oheck  on  tlie  Oazees.  I  liad  occasion  lately  to  oall  on  the 
Principal  Sudder  Ameen  of  Monghyr  for  a  return  of  all  powers  of  attoni^ 
gratuitously  attested  in  his  Court,  as  is  the  practice  in  all  other  Civfl 
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and  Mahomed  Natiq's  predecessor,  and  this  tliej  again  repeat        1868. 

before  this  Court,  but  anything  of  the  kind  is  at  direct  variance  "^ — ^— 

to  the  original  documents  themselves,  which  tally  also,  with  the  S^*«™1>«'  2. 
corresponding  books  deposited  by  Cazee  Mahomed  Natiq  in  the       Case  of 
record-room  of  the   Civil  Court.     Before  this  Court,  Musst.  .   Musst. 
Amiruii  sets  up  the  pretence  she  had  become  a  Magdalene  and    two  others 
kept  a  shop,  and  was  only  now  anxious  to  maintain  the  girls 
respectably   and  get  them  married,  to  which  effect  she  cites 
witnesses.     The  three  first  witnesses  also  help  her,  saying  she 
has  now  become  a  shop-keeper  and  the  two  girls  themselves 

^'^  HT     i«  ^T     ^  /^    J  in  like  manner;  the  youngest. 

Wit.  No.  13,  Musst.  Chandoo.       ^m       j        •    i     i-  1  r       i. 

„     „    14,  Musst.  Mohree.         Chandoo.  is  lookmg  out  for  her 

marriage,  and  the  other,  Mohree, 
with  a  child  in  her  arms,  lives  separate  with  its  unnamed  father, 
but  all  tliis  is  at  direct  variance  to  tlieir  statements  before  the 
OHiciating  Magistrate,  and,  in  the  case  of  the  girls,  more 
parti :ularly  so,  for  Chandoo  told  the  Magistrate  ''she  was 
being  brought  up  as  a  prostitute,"  and  Mohree  "  that  she  was 
a  prostitute  and  paid  over  her  earnings  to  Amirun."  It  is 
necessary  to  view  the  case  from  beneath  this  cloud  of  tampering, 
or  its  enormities  fall  smothered  under  a  heap  of  degrading 
customs,  habits,  and  feelings,  which  only  like  to  riot  after  their 
own  kind,  and  which,  as  this  trial  sufficiently  illustrates,  it 
secures  by  indirect  courses,  what  it  dare  not  do  directly.  There 
can  have  been  but  one  common,  though  silly  object,  in  tamper* 
ing  with  such  plain  facts,  whether  in  the  getting  up  of  the 
pretended  verification  and  registry  before  another,  the  deceased 
and  out  of  date  Cazee  at  Eeysur,  a  stale  substitution,  or  in 
Amirun's  being  a  Magdalene.  Mr.  Toogood  complains,  para.  5 
of  his  No.  209,  ''  1  have  had  considerable  difficulty  in  obtain- 
ing these  documents,  I  am  told  that  messages,  have  been  sent 
from  house  to  house  not  to  give  them  up  to  me."  The  genei*al 
feeling  in  favor  of  slavery  reported  in  para.  1  of  his  No.  219  as 

Courts,  and  it  was  *'  niL**  This  neglect  calls  for  further  explanation  and 
enquiry,  but,  in  the  meantime,  I  have  warned  the  Principal  Judder  Ameen 
to  oonred  it  for  the  future. 

^  flgsy  of  extract  fnm  letter  No.  90,  dated  2lst  April,  1868,  from  the 
Jmlge  of  Bhaugvlpore  to  the  MagUirate  of  Monghyr. 

I  have  the  honor  to  acknowledge  jour  14 o.  219  of  19th  instant,  juat 
received. 

On  the  conclusion  of  the  trial  therein  referred  to,  the  matter  will  be 
submitted  to  superior  Authorities  through  the  ordinary  channel.  It  would 
be  premature  and  hastj  to  do  so  at  onoe,  first,  because  the  trial  itself  can 
be  immediately  brought  to  a  close,  for  whenever  you  forward  the  parties, 
it  shall  be  taken  up  at  once,  and  the  fullest  information  will  then  be  before 
me  on  the  subject,  and,  next,  my  own  enquiries,  relative  to  the  prevalence 
of  the  practice  reported  on  throughout  my  jurisdiction,  by  that  time,  vrill 
be  complete,  though  as  far  even  as  they  yet  go,  they  amply  confirm  the 
praralenoe. 
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1858.        also  the  prevailing  practice,  as  will  be  seen  in  the  sequel,  aseer- 

'    ~  taintible  even  from  the  records  deposited  in  the  Civil  Court,  are 

September  2.  ^^^^^  sufficient  of  themselves  alone  to  raise  up  master  inflaences 
above  all  law  in  a  case  of  this  kind.  Indeed  in  this  Yery  trial 
MussT.  itgelf,  we  have  no  less  than  three  cliowkeedars  subscribing 
two  othera.  ^^^nesses  to  document  No.  402,  and  two  to  No.  661.  Thus,  in 
point  of  practice,  the  police,  under  the  garb  of  chowkeedars,  first 
patronize  such  degrading  transactions,  and  then,  as  remarked 
by  Mr.  Toogood,  para.  5  of  his  No.  209. — "The  writing  such 
on  fitampt  papers,  the  attestation  of  it  by  witnesses,  and  the 
seal  and  signature  of  the  Cazee  to  the  deed,  gives  it  the 
character  of  a  legal  and  binding  document,  and  makes  it  an 
instrument  of  terror  to  those  who  would  wish  to  free  themselves 
from  such  bondage."  A  form  is  thus  gone  through  under  a 
sham  of  criminal  and  civil  authority,  which  in  the  spirit  of  the 
people,  sets  tlie  real  ones  at  defiance.  It  is  not  a  matter  of 
much  astonishment,  therefore,  that  direct  formal  evidence  in  a 
cai>e  of  this  kind,  should  fail  to  reach  this  Court. 

I  have  already  adverted  to  Arairun's  defence  before  this 
Court.  To  the  Magistrate  she  admitted  that  during  her  pro- 
fession as  a  Tuwaief,  she  had  bought  ten  girls,  some  of  whom 
had  had  children  and  "she  was  proprietress  (malik)  of  the 
whole."  It  was  their  pleasure  "  khoosee  took  sub  ka"  if  they 
became  prostitutes.  Ciizee  Mahomed  Natiq  told  the  Magut- 
trate  that  he  was  aware  Ami  run  was  a  "  Tuwaief."  He  could 
not  say  how  many  documents  of  the  kind  he  may  have  regis- 
tered for  her,  but  he  had  registered  many  of  the  kind  both  for 
Tuwaiefs  and  other  classes.  He  did  not  regard  leases  of  per- 
sonal service,  together  with  offspring,  for  such  long  periods  as 
ninety  to  ninety-five  years,  as  deeds  of  sale,  but  as  simple  leases. 
His  defence  before  this  Court  was  that  at  the  time  of  the 
registry,  no  one  had  represented  that  it  was  for  a  Tuwaief  or  he 
would  have  declined  making  it.  He  had  acted  in  accordance 
with  the  regulations,  Mahomedan  law,  and  universal  practice^ 
which  had  been  even  followed  by  the  regfister  of  deed's  office,  in 

_-    _     _  ,  ,,  ,  proof  of  which    he    filed    two 

N.    B. — I  have  called  on    re-     *.,...    ,  .  r    j     j 

gbter  of  deedB  Bhaugulpore  and  authenticated  copies  of  deeds 
Monghyr  to  report  how  many  registered  by  the  register  of 
cases  of  these  kiuds  are  traceable  deeds,  Bhaugulpore  ;  one  lease 
in  their  registers  between  the  of  a  girl  Seeroo,  five  years  of  age, 
years  1843  and  1858.  Uesult  can  ^^  Gouree  Tuwaief  for  sixty 
follow  hereafter,  if  necessary.  ^^^^^  regUtered  23rd  July,  1847, 

pages  80  and  37,  Vol.  XLIV.  and  the  other  for  common  services, 
SI pparently  of  several  males  and  females,  together  with  their 
offispring  for  sixty  years  registered  26th  July,  1847,  pages  40 
to  42,  Vol.  XLIV.  When  questioned  what  was  the  use  of 
registering  such  kind  of  documents  which  had  become  invalid 
under  Act  V.  of  1843,  as  published  in  the  Af/ra  Gazette,  5th 
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May,  1848,  page  148,  he  replied  that  he  did  not  receive  the        1858. 

Gimtte.     The  rt^ster  of  deeds  had  also  acted  contrary,  not-  T" 

withstanding.      Besides,     these    ducuments    concerned  leases  ^n^Jf^f 
which  the  Act  did  not.     Toolseeram,  as  shown  in  the  Calendar, 
is  only   very   partiidly  concerned,    and   acknowledges   having  .    Mttsst. 
written   the  document,   being  at   the   time,  Cazee   Mahomed    t^^hen. 
Natiq's  writer. 

The  trial  was  heard  under  Section  8,  Begulation  VI.  of  1882, 
with  the  assistance  of  Mr.  W.  Wright,  Principal  Sudder  Ameen, 
and  Mr.  J.  Dacosta,  Sudder  Moonsii!^  as  assessors,  and  their 
written  opinions*  are  herewith  annexed  in  original. 


*  Opinion  of  the  Principal  Sudder  Ameen. — In  disposing  of  this  oommit- 
metit  the  following  questions  appear  to  me  to  suggest  themselres  for  oon- 
sidention,  namelj. 

1*^.— Whether  the  crimes  charged  are  legally  punishable. 

%nd, — Whether  the  commission  of  those  crimes  by  the  prisoners  at  the 
bar  has  been  proved  and 

^d  — What  amount  of  punishment  should,  under  the  droomstanoes  of 
the  oose,  be  awarded  by  the  Sessions  Court. 

With  respect  to  the  first  question  I  observe,  that  though  since  the  1st 
August,  1884,  slayery  has  been  by  Acts  of  Parliament,  8  and  4  William  4 
Cap.  78,  aboUshed  throughout  the  British  dominions,  yet  as  those 
Acts  were  specially  declared  not  to  extend  to  the  East  Indies,  Ceylon,  or 

St    Helena,  and  the    Indian  legisla- 

*  The  Indian  laws  on  this  sub«  ture  have  done  nothing*  towards  the 
ject  are  Regulation  X.  of  1811  removal  in  this  country  of  that  re- 
and  III.  of  1832  and  Act  Y.  of  striotion,  the  charge  of  either  pur- 
1843,  but  they  do  not  eradicate  chasing  or  taking  in  lease  free  bom 
slavery.  They  merely  prohibit  the  eubjecte  of  the  state  is  clearly  one 
importation  of  slaves  and  the  sale  which  is  not  punishable  under  either 
of  such  as  may  have  been  re-  the  English  or  Company's  law.  The 
moved  from  one  province  into  Mahomedan  law,  however,  views  the 
another  and  permit  fiersons  in  a  two  acta  differently,  for  under  it,  the 
state  of  bondage  to  arrest,  if  they  former  or  the  purchasing  is  wholly 
wish  it,  their  independence.  illegal  and  can    be  punished  at  the 

discretion  of  the  Court  (vide  decisions 
of  the  Sudder  Kixamut  dated  8th  May,  1811  and  l7th  October,  1853) 
while  the  latter  or  the  taking  in  lease,  if  unattended  with  an  immoral 
motive,  is  perfectly  legal  and  not  punishable  (ride  Maonaghtens  Maho- 
medan Law  Chapter  IX,  Principle  18.)  In  this  case  the  deeds  on  which 
the  charges  are  based  are  of  the  latter  description  and  containing,  as  they 
do,  nothing  to  indicate  an  evil  intention  on  the  part  of  the  lessee,  must  be 
held  ostensibly  to  be  legal  instruments  and  to  acquit  the  party  engaged  in 
their  engrossment,  execution  and  attestation  of  all  blame,  unless  there  is 
other  evidence  of  a  trustworthy  nature  to  show  that  the  leases  were  taken 
for  an  immoral  purpose  and  tWat  the  Casee  and  conveyancer  were  cognizant 
of  the  same,  when,  of  course,  the  transaction  would  become  an  unlawful 
one  and  call  for  the  infliction  of  discretionary  punishment  (ride  Maonagh- 
ten*8  Mahomedan  law,  Chapter  8,  precedent  6,  page  321  and  deoisiou  of 
the  Sudder  Nizamut,  dated  7th  October,  1853,  page  643.) 

In  the  matter  of  the  second  question  I  find  prisoner  No.  1  guilty  on 
both  counts  and  prisoners  Nos.  2  and  3  not  ffuiUy.  The  ffrounds  on  which 
I  have  arrived  at  this  oonduaion  are  briefly  these.    In  the  first  place 
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1858.  The  first  point  mooted  is  whether  the  crimes  charged  are 

"^  legally  punishable.     They  are  entangled  in  two  general  ques- 

Caae  of  *   *^^^®  ^^  ^^^^  importance.     The  one  as  arising  out  of  the  lega- 
lity or  illegality  of  slavery  under  any  shape.  The  other  as  to  the 
MussT. 
Amibun    and 

.two  others,  prisoner  No.  1  admitted,  and  tlie  witnesses  for  the  prosecution  proTed^her 
guilt  before  the  Officiating  Magistrate  and  in  the  next,  the  denial  by  one 
and  all  of  them  in  the  Sessions  Court  of  their  previous  etatement  appears 
to  me  to  be  untrue,  and  dictated  solely  by  a  desire  to  escape  the  conse- 
quences of  her  unlawful  acts,  inasmuch  as  her  vocation  (that  of  a  brothel- 
keeper)  tells  of  itself  against  the  correctness  of  such  denial,  while,  in  the 
third,  there  is  no  evioence  whatever  either  here  or  before  the  Officiating 
Magistrate  to  establish  that  prisoners  Nos.  2  and  3,  were  cognizant  of 
prisoner  No.  I's  motives  in  taking  the  leases,  which  as  I  have  said  before^ 
are  per  se  perfectly  legal  instruments. 

On  the  subject  of  the  third  question  I  have  only  to  remark,  that  as 
there  is  nothing  to  criminate  prisoners  Nos.  2  and  3,  they  are  entitled  to 
an  acquittal,  but  that  prisoner  No.  1  is  deserving  of  punishment.  The 
features  of  the  case  against  her,  I  observe,  are  similar  to  those  on  which 
the  prisoner  Kurkoomaree  Peshagur  was  convicted  by  the  Sudder  Nizamut 
on  the  l7th  October,  1853,  and  the  punishment  to  be  awarded  might 
therefore  be  made  to  correspond,  id  est,  that  she  be  imprisoned  for  three 
months  and  fined  Rs.  20,  commutable  on  non-payment,  to  labor  suited  to 
}ier  sex.  This  punishment  it  must  be  understooa  is  proposed  only  with 
respect  to  the  crime  charged  in  the  first  count,  and  has  no  reference  to 
that  forming  the  second,  which  in  my  opinion  is  not  a  punbhable  crime. 

Opinion  of  the  Sudder  Moonsiff. — Regulation  X.  of  1811,  prohibits  the 
importation  of  slaves  from  Foreign  countries  and  their  sale  in  the  territo- 
ries dependant  on  the  presidency  ot  Fort  William,  and  its  3rd  Section 
describes  the  punishment  for  persons  who  may  be  convicted  of  importing 
and  selling  such  slaves. 

Regulation  II  [.  of  1832,  as  construed  by  the  Court  of  Sudder  Dewanny 
^dawlut  (vide  their  Construction  No.  955,)  does  not  prohibit  the  transfer 
of  slaves  for  money.  It  merely  prohibits  their  being  taken  for  the  purpose 
of  tmfiic  from  one  ten  itory,  British  or  Foreign,  to  another  dependant  on 
this  presidency.  Consequently  those  slaves  only  are  entitled  under  its 
provisions  to  their  liberty,  who  have  been  made  the  subject  of  traffic 
subsequently  to  the  enactment  of  Regulation  X.  of  1811. 

Act  V.  of  1843,  (it  appears  from  its  preamble)  was  passed  to  amend  the 
existing  laws  regarding  the  condition  of  slavery  within  the  territories  of 
the  East  India  Company  ;  and  the  amendment  contemplated  by  the  legisla- 
ture (as  shown  by  those  short  sections  of  the  Act)  and  so  far  as  I  can  judge, 
was  intended  merely  to  prohibit  a  Court  of  the  East  India  Company, 
civil  or  criminal,  from  selling  a  slave  in  execution  of  ita  order  or  enforcing 
aiiy  right  arising  out  of  an  alleged  property  in  the  person  and  services  of 
such  a  slave.  Thus  it  may  be  said  (as  it  is  to  be  inferred  from  the  Act) 
that  although  Qovemment  does  not  recognize  slavery  it  has  not  expressly 
and  positively  declared  its  abolition  in  this  or  any  other  law. 

In  the  absence  therefore  of  a  de6uite  law  from  the  Government  of  the 
country,  we  can  only  take  the  Mahomedan  law  for  our  guide  and  see 
wlietlier  the  practice  of  selling  or  leasing  out  into  slavery  free  bom  sub- 
jects, either  for  good  or  immoral  purposes,  is  punishable.  Macnaghten,  on 
slavery,  page  65,  para.  1,  stales  "  there  are  only  two  descriptions  of  per- 
sons recognized  as  slaves  under  the  Mahomedan  law.  First  infidels  made 
captive  during  war  and  secondly,  their  descendants.  These  persona  are 
Bubjtjcts  of  inlicritance  and  of  all  kinds  of  contracts  in  the  same  manner  as 


CASES  IN  THE  NIZAMUT  ADAWLIJT.        355 

Bufferance  of  any  kind  of  slavery,  even  if  legal,  in  connection  with        1858. 
immoral  purposes,  such  as  prostitution.     Mr.  Toogood  seems  '  ' 

to  have  adopted  the  opinion  that  slavery  has  been  virtually,  Sep^ber  2. 
though  not  actually,  abrogated  within  tlie  territories  of  the 
East  India  Company,  for  citing  the  last  Section  of  Act  V.  of  .    Musst. 
1843,  he  observes  "offences  against  slaves  are  penal  as  if  done    t,^oother» 
against  a  free  man.     Thus  Government  clearly  does  not  recog- 
nize slavery  within  its  territories,  though  it  has  not  expressly 
declared  its  abolition,"  and  ho  concludes  with  a  repeated  appeal 
to  the  Honorable  the  Lieutenant-Governor  of  Bengal  "with  a 

other  property."  From  this  as  also  from  case  III.  under  the  head  of 
precedents  of  slaverv,  page  318,  it  would  appear  that  as  man  is  by  nature 
free  bom,  he  cannot  legaUj  become  a  slave,  that  he  cannot  be  sold  but  may 
be  leased  :  and  that  such  leases  do  not  amount  to  a  penal  offence,  is  placed 
bejond  doubt  from  the  circumstance  of  its  ceasing  to  be  good  on  his 
attaining  majority.  It  is  moreover,  clear  from  the  replies  to  cases  II.  and 
TI.  pages  812  and  321,  that  leases  for  immoral  purposes  are  prohibited  by 
law,  and  the  Court  of  Nizamut  in  its  decision  dated  17th  October,  1853, 
on  the  opinion  of  its  Law  officer,  has  punished  for  misdemeanour  parties 
accoeed  of  such  sales,  making  Section  19,  Regulation  1X«  of  1807,  appli- 
cable. 

The  prisoner  No.  1,  is  charged  on  the  first  count  with  purchasing  or 
taking  m  lease  for  the  period  of  90,  91  and  93  years,  girls,  being  minors, 
of  the  age  of  seven  years  and  upwards  and  fi*ee  bom  subjects  of  the  State 
for  the  purpose  of  making  them  prostitutes,  and  in  the  second  count 
'*  with  registering  such  deeds  in  the  Cazee's  court."  The  fact  of  a  deed 
having  been  executed  in  June,  1817  and  subsequently,  when,  it  is  in  evidence 
from  the  prisoner's  own  admission  before  the  Magistrate,'  she  was  a 
keeper  of  brothels,  is  quite  sufficient  to  convict  her  of  having  taken  the 
girls  (notwithstanding  the  alleged  pretext  of  ijara  produced  by  her)  for 
purposes  of  prostitution.    I  theretore  convict  her  of  having  taken  the  girls 

named  in  the  marginf  for  the  baneful 
f  Musst.  Chandoo,  1st.  and  immoral  purposes  of  prostitution. 

Musst.  Chandoo,  2ud.  The    prisoner  No.    2,    is    charged 

Musst.  Mohree.  "with   being  an   accomplice    in    the 

crime  and  with  aiding  and  abetting  in 
it  by  registering  the  deeds  Kos.  402,  661  and  1419,  dated  respectively 
15th  June,  1847,  26tli  July,  1848,  and  1 6th  August,  1855."  The  point  to 
be  considered  here  is,  whether  the  mere  act  of  attestation  can  criminate  the 
prisoner  against  whom  tiiere  is  not  a  direct  nor  even  presumptive  proof  of 
his  being  personally  interested,  or  having  taken  an  active  part  in  the  nefari- 
ous transaction.  He  simply  attests  documents  by  virtue  of  his  office,  which 
act  alone  cannot  amount  in  the  remotest  bearings  of  the  law  to  criminality, 
inasmuch  as  it  is  obvious  that  by  Circular  Order  25th  July,  185 1 ,  he  is 
regarded  merely  as  a  witness  to  tliem.  Nor  can  he  be  supposed  to  be  cogui* 
zaut  of  the  bad  or  good  intentions  of  the  parties  directly  concerned. 

The  charge  against  prisoner  No.  3,  is  "  being  an  accessary  before  the 
fact  regarding  the  document  No.  1419  of  16th  August,  1855,  and  aiding 
and  abetting  in  writing  the  said  document."  My  remarks  on  prisoner 
No.  2,  are  applicable  to  this  prisoner  also,  for  besides  that  his  acts  were 
not  his  owD,.bUt  those  of  his  immediate  employer,  he  is  not  proved  to  have 
had  any  voice  in  the  document,  or  to  be  cognizant  of  its  criminal  nature 
from  the  simple  fact  of  the  writing  itself  Under  these  circumstances, 
1  would  acquit  both  the  prisoners  Nos.  2  and  3. 
2  1  2 
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1858.        view  to  the  whole  subject  being  enquired  into.*'     I  feel  Buie  it 
"~  is  only  necessary  to  bring  to  the  notice  of  the  Government,  the 

Case  of  ^*®*  ^^^^  '^P  ^  *^^  time,  slavery  exists  to  a  great  or  less  extent 
in  the  country  to  secure  an  immediate  strengthening  of  the  law 
AimuM*'*  d  ^^^  *  universal  sensation  of  abborence  of  the  practice  under  a 
two  others.  Christian  Government*  Mr.  Wright  is  of  opinion  that  '*  though 
slavery  bas  been  abolished  by  Acts  of  Parliament  3  and  4  Wil- 
liam 4th  Cap.  73  throughout  the  British  dominiou«,  yet  as 
these  Acts  were  specially  declared  not  to  extend  to  the  East 
Indies,  Ceylon,  or  St.  Helena  and  the  Indian  Legislature  have 
done  nothing  towards  the  removal  in  this  country  of  that  re- 
striction, the  charge  of  either  purciiasing  or  taking  a  lease  of 
free-born  subjects  of  the  State  is  clearly  one  which  is  not  punish- 
able under  either  the  English  or  Company's  Law."  Mr. 
DaCosta  arrives  at  the  same  conclusion  that,  although  "  Go- 
vernment does  not  recognize  slavery,  it  has  not  expressly  and 
positively  declared  its  abolition."  There  can  be  no  question 
that  slavery  has  not,  in  so  many  words  been  formally  abolished, 
but  the  neglect  of  such  form  does  not  of  itself  legalize  slavery. 
I  consider,  we  altogether  lose  sight  of  the  plain  principles  and 
object  of  Act  V.  of  1843,  the  last  and  ruling  law  on  the  subject, 
if  we  thus  practically  set  it  aside  as  one  of  *'  non-interference" 
with  slavery.  It  robbed -slavery  of  its  compulsion,  and  without 
oompulsion  slavery  should  be  a  non-entity.  It  did  not  rudely 
interfere  with  the  ill  conditional  habits  and  practices  of  long 
standing,  but  it  practically  ruled  that  not  only  for  the  future 
but  extending  even  into  the  past,  they  should  receive  neither 
encouragement  nor  support  in  '*  any  Civil  or  Criminal  Court." 
Words  of  sweeping  significance  in  their  legal  sense,  in  point 
of  fact  in  no  degree  falling  short  of  actual  abrogation  by  law, 
more  especially,  if  thereto  we  add  its  concluding  condition  that 
*^  offences  against  slaves  are  penal  as  if  done  against  a  free  man." 
In  the  face  of  such  a  law  there  surely  could  be  no  greater 
offence  than  that  of  turning  any  and  every  one  thereby  de- 
clared free-bom  into  a  slave,  or  bringing  any  one  by  a  docu- 
mentary fiction  into  a  state  of  slavery,  through  "  compulsory 
labor  or  services"  thereby  interdicted  This  is  the  mildest 
view,  but  when  such  **  compulsory  labor  or  services"  are,  as 
in  the  present  trial,  extended  to  and  outraged  by  the  vilest 
purposes  in  the  training  up  of  infants  to  a  life's  time  of  im- 
moral courses,  it  reaches  an  enormity.  I  can  only  read  Act  V. 
of  1843,  in  its  plain  words  of  actual  and  positive  proliibition  of 
slavery,  in  any  and  every  shape,  both  past  and  future.  Its 
manifest  object  was  that  the  foul  cancer  sliould  eat  itself  out. 
Certainly  not,  that  under  its  auspices  it  could  possibly  renew 
and  gorge  itself  to  repletion.  Unsupported  by  "  any  Civil  or 
Criminsd  Court,"  it  ought  to  have  had  no  vitality.  The  cautery 
ought  to  have  been  final  and  conclusive.     Any  encouragement 
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by  one  or  the  other  became  in  itself  illegal,  and  Mahomed  Natiq         1868. 
as  Cazee,  registering  such  deeds,  is  to  such  extent  a  "  Civil 
Court"  acting  in  defiance  of  such  prohibition.     Further,  if  the     ^^^  J^  * 
documents  thus  registered  by  him  could  not,  under  Act  V.  of 
1843,  have  been  acted  on  by  "any  Civil  or  Criminal  Court,"  ^M^u^^'and 
what  was  the  use  and  what  was  not  the  extent  of  mischief  in    ^^^  others, 
bis  registering  them  ?  The  Cazee  pleads  ignorance  of  this  Act 
as  published  in  the  Agra  Gazette  of  1843,  Page  148,  but  this 
I  cannot  accept.  Musst.  Amirun  may  be  excused  as  a  female  and 
an  illiterate  person,  but  certainly  not  Mahomed  Natiq  Cazee, 
as  of  a  class  peculiarly  priding  themselves  as  Mahomedan  law- 
yers, succeeding  to  the  post  of  Cazees,  and  so  often  to  that  of 
high  judicial  employ.     Mahomed  Natiq  himself  resides  with 
his  brother  Moulavi  Mahomed  Rafiq,  Principal  Sudder  Ameen, 

Ist  grade,  of  Monghyr,  wliose 
Para.  11  Mr.  Toogood'sNo.  209.     explanations     either    to    Mr. 

,  Ju  ^/  ^^'^olo'^P^^  thereto  dated  Toogood  or  myself  regarding 
17th  April,  1858,  copy  annexed.  ,  .    =>  i    u     i.u    ^ 

MahomSi  Naliq  iSaiee'B  defence  his  own  and  brothers  con- 
before  Magistrate.  duct  in  this  matter  are  alike 

unsatisfactory.  Mahomedan 
laws,  and  old  regulations  most  consonant  to  them,  are  more 
pertinaciously  adhered  to  than  such  modern  laws  as  may  either 
happen  to  over-rule  or  modify  them.  This  may  be  the  real 
excuse,  but  certainly  not  ignorance. 

Thus  viewed,  1  regard  slavery  as  illegal,  and  I  now  come  to 
the  pretence  whether  deeds  of  lease  of  the  nature  of  those  under 
trial,  bring  such  acts  within  the  category  of  slavery.  Anything 
of  the  kind  seems  to  me  palpably  to  be  such  a  flimsy  mockery 
that  few  words  should  suffice  to  establish  the  affirmative. 
Certainly  it  is  a  form  of  lease,  but  of  what.  Beyond  tiie  period 
of  ordinary  life,  it  embraces  not  only  the  compulsory  services 
of  the  person  so  often  of  tender  years,  thus  engaged  or  sold ; 
but  also  the  average  life  time  of  the  unborn  progeny  as  often, 
and,  as  is  the  .case,  by  the  documents  of  the  present  trial,  all 
equally  implicated.  To  all  practical  purposes  it  is  as  much 
slavery  as  any  other  form  of  slavery,  and  that  it  is  popularly 
regarded  in  this  light  is  best  declared  by  the  fact,  that  as  well 
before  as  subsequent  to  Act  V.  of  1843,  these  are  the  ordinary 
forms  under  which  slavery  has  always  flourished  and  still  flou- 
rishes in  these  provinces,  since  it  is  only  under  such  device,  that 
the  Mahomedan  law  tolerates  it.  Hence,  these  documents  are  as 
ill^;al  as  the  slavery  they  beget.  This  necessarily  diflers  from 
Messrs.  Wright  andDaCosta's  opinion8,which,  resting  on  the  Ma- 
homedan law,  at  once  admit  the  complications  that  law  delights 
in,  such  as  cited  by  Mr.  DaCosta  *'  man  is  by  nature  free  born  ; 
he  cannot  legally  become  a  slave,  but  he  may  be  leased."  'IMius 
the  Mahomedan  law  tolerates  the  lease  of  services  for  life,  but 
only  for  moral  and  not  immoral  pui^oses,  as  carefully  referi'ed 
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1858.       to  by  both  gentlemen,  and  Mr.  DaCosta   finds   that   in  the 

absence  of  a  definite  law  from  the  Government  of  the  country 

September  2.  ^^  ^^^  ^^^j^  ^^^^  ^y^^  Mahomedan  law  for  our  j^uide.  My  reply 
to  the  foregoing  is,  that  if  the  view  up  to  this  expressed,  is 
MussT.  the  correct  one,  Act  V.  of  1843,  over-rules  every  other  law 
twxTo^oi^  whether  Mahomedan,  Regulation,  or  precedent,  and  that  none 
other  is  recognizable  by  any  Court  "  Civil  or  Criminal*'  through- 
out the  country.  It  is  adabsurdum  to  suppose  that  if  slavery 
throve  and  existed  under  such  forms  prior  to  Act  V.  of  1843, 
that,  that  Act  is  to  be  stultified  by  an  illegal  recognition,  active 
or  passive,  of  their  continuance.  Here  they  are,  however,  as 
per  Calendar,  as  rampant  and  degrading  in  the  year  1858,  as 
ever  they  were  before  1843,  and  it  is  my  plain  duty  under 
Act  V.  of  1843,  as  it  equally  is  that  of  "  every  Civil  and  Cri- 
minal Court*'  throughout  the  country,  to  unmistakeably  reject 
them  as  illegal,  and  open  to  the  penalty  provided  by  the  con- 
cluding Section  of  that  Act. 

This  brings  me  to  the  broader  and  final  question  in  connec- 
tion with  prostitution  as  recruited  by  slavery.  Much  of  it  is 
dependant  on  what  has  already  been  disposed  of  in  the  foregoing 
and  as  already  observed,  is  even  condemned  by  the  Mahomedan 
law.  To  this  also  I  may  observe,  that  the  precedent  cited  by 
Mr.  Toogood,  Government  versus  Golab  Peshagur,  published 
decisions,  8th  May,  1841,  page  4,  is  beyond  the  point,  for  in  this 
case  girls  were  taken  about  Irom  district  to  district  for  sale  as 
prostitutes.  Mr.  Lee  Warner's  opinion,  page  6,  contains  a 
thorough  epitome  of  the  system  of  slavery  in  connection  with 
prostitution  as  then  and  still  existing.  The  law  then  wanting, 
as  he  first  considered,  by  which  to  punish  those  following  the 
custom,  who  are  not  knowingly  guilty  of  a  criminal  offence, 
though  finally  reconsidered,  and  held  provided  for  and  punished 
under  the  Mahomedan  law,  is  now  found  in  Act  V.  of  1843,  by 
which  1  consider  myself  bound  :  and  though  adequate  to  convic- 
tion, yet,  as  will  be  seen  in  the  sequel,  from  the  lamentable 
prevalence  of  the  custom,  and  the  formality,  however  illegal, 
which  has  kept  it  alive,  I  hesitate  as  to  the  appropriateness  of 
a  criminal  sentence.  The  case  of  Government  versus  8heikh 
Sliitabdee,  &c.  published  decisions,  17th  October,  1853,  page 
643,  is  more  in  point,  being  that  of  the  simple  sale  and  purchase 
of  a  child  for  purposes  of  prostitution,  which  was  punished 
under  the  Mahomedan  law  as  misdemeanour.  There  is  also  the 
sale  of  a  wife,  published  decisions,  10th  May,  1853,  page  630, 
described  as  a  helpless  little  girl  of  nine  years  of  age,  in  which 
the  previous  sanction  of  the  Police  is  talked  of,  severely  punish- 
ed under  the  Mahomedan  law,  the  futwa  declaring  that  although 
the  simple  sale  of  a  wife  was  not  regarded  as  an  offence,  yet 
the  law  did  not  allow  of  a  sale  to  a  prostitute,  which  wras  an 
offence  punishable  at  discretion. 
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With  these  remarks  I  now  revert  to  the  trial  in   particular.         1858. 
Mr.  Wright  convicts  Musst.  AmiruipL  on  both  counts,  remarking ; 


"  In  the  first  place,  prisoner  No.  1,  admitted  and  the  witnesses  ^*56pt«n»her  2. 
for  the  prosecution   proved  her    guilt    before   the  Officiating       Case  of 
Magistrate,  and  in  the  next,  the  denial  by  one  and  all  of  them       Musst. 
in  the  Sessions  Court  of  their  previous  statements  appears  to  V^'^^ri.  "^ 
me  to  be  untrue  and  dictated  solely  by  a  desire  to  escape  the     ^®  *^    ®'•• 
consequences  of  her   unlawful  acts,   inasmuch   as  her  vocation, 
that  of  a  brothel-keeper,  tells  of  itself  against  the  correctness  of 
such    denial."     Mr.    DaCosta    is  also   of  the  same    opinion. 
'*  The  fact  of  a  deed  having  been  executed  in   June,  184>7,  and 
subsequently  when  it  is  in  evidence  from  the  prisoner's  own 
admission  before  the  Magistrate,  she  was  a  keeper  of  brothels, 
is  quite  sufficient  to  convict  her  of  having  taken  the  girls  (not- 
withstanding the  alleged  pretext  of  ijara  adduced  by  her)  lor 
purposes    of  prostitution."      Heferriug  to  the  details  1  have 
already  given  of  the  evidence  for  the  prosecution,  I  quite  agree 
in  this  conviction.     Both  gentlemen  are  also  of  one   opinion   in 
acquitting  the  other  two  prisoners.    Mr.  Wright  is  of  opinion 
"  there  is   no  evidence  whatever  either  here  or  before  the  Offi- 
ciating Magistrate  to  establish   that  prisoners  Nos.  2  and  3, 
were  cognizant  of  prisoner  No.  l*s  motives  in  taking  the  leases, 
which  I  have  said  before  are  ^per  se*  perfectly  legal  instruments." 
Mr.  DaCosta. — "  The  point  to    be  considered  here  is  whether 
'  the  mere  act  of  attestation  can  criminate  the  prisoner  (No.  2,) 
against  whom  there  is  not  a  direct  nor  even  presumptive  proof 
of  his   being   personally  interested,  or  having  taken  an  active 
part  in  the  nefarious  transaction.    He  simply  attests  documents 
by  virtue  of  his  office,  which  act  alone  cannot  amount  in  the 
remotest  bearings  of  the  law  to  criminality,  inasmuch  as  it  is 
obvious  that  by  Circular  Order  25th  July,  1851,  he  is  regarded      JJ^ 
merely  as  a  witness  to  them.     Nor  can  he  be  supposed  to  be 
cognizant  of  the  bad  or  good  intentions  of  the  parties  directly 
concerned."     Here,  with  all  deference,  I  must  diflfer  again,  but 
this  dilference  in  the  first  place  arises  out  of  the  same  opposite 
views  as  to  the  ruling  law  on  the  subject.     Mr.  DaCosta's  inter- 
pretation of  the  act  of  registration,  whether  as  regards  Cazee's 
or  liegister's  of  Deeds,  and  the  Cazee's  plea  that  the  vaUdity  or 
invalidity  of  documents  rested  with  the  Civil  Courts  and  not 
the  registrar's,  is  of  course,  the  ordinarily  accepted  one,  but  that 
it  is  open  to  gross  abuse  in  some  instances,  this  trial  itself  shame* 
lessly  exhibits,  and  under  any  view   of  the   ruling  law  it  is 
unauthorized.     The  act  of  registration,  whether  before  Cazee's 
or  Begister's  of  Deeds,  carries  with  it  some  veiification,  careful 
copying,  and  comparison  of  the  documents  registered,  and  it  is 
impossible  to  allow  the  Registrar  to  be  ignorant  of  contents  so 
amplified.     Under  Act  V.  of  1843,  no  "  Civil  or  Criminal  Court" 
could  have  accepted  such  documents,  neither  a  fortiori  could 
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1858.         any  Cazee  or  Registrar  of  Deeds,  whilst  in  the  face  of  such  a  law 

" any  such  registry  was  as  useless  as  it  was  vicious,  when  it  kept 

September  2.  ^p  ^j^^  undermining  of  that  law.  I  cannot  consent  to  convict 
Ca«e  of  the  illiterate  procuress  introduced  by  the  Police  ChowkeedarB 
KliT2)ST.  into  the  presence  of  the  Cuzee,  thereby  in  her  ignorance,  in  the 
two^oSiew"  *i™pl6  f^»'"^  of  attendance  alone,  independent  of  the  documents 
themselves,  not  one  word  of  which  she  herself  could  have  been 
competent  to  draw  up,  stamping  the  transaction  with  full 
legality ;  and  acquit  the  learned  Cazee,  thoroughly  master  of 
every  word  in  such  documents,  which  he  thus  sealed  with  a 
spurious  and  dangerous  legality,  as  far  as  in  his  power  lay, 
tie  registered  away  free-born  and  their  unborn  offspring  into  a 
degradation  worse  than  slavery.  He  may  have  done  this  under 
mistaken  views  and  with  no  criminal  intention,  but  so  did  also 
Musst.  Amirun.  She  acted  just  as  openly,  and,  as  far  as  she 
could  have  known,  under  full  legal  authority.  I  find  it  impos- 
sible to  convict  the  one  and  acquit  the  other.  *^  Oaterispari' 
bti8'*  the  oral  evidence  which  has  satisfied  the  assessors  in  the 
one  case  is  almost  equally  good  in  the  other.  Musst.  Amirim 
stood  before  the  Chowkeedars  and  the  Cazee  of  a  small  town,  the 
acknowledged  procuress  of  the  place,  and  her  intentions  in  a 
transaction  so  worded  must  have  been  just  as  patent  to  all  those 
who  put  their  hands  to  it,  as  to  herself.  The  Cazee  told  the 
>lagistrate  '*  Amirun  was  a  Tuwaief.*'  Again  asked,  ag^in 
replied.  ^*  He  knew  she  was  one,"  and  in  a  third  reply  stated 
he  had  registered  such  description  of  documents  not  only  for 
"  Tuwaiel's**  but  for  "  other  classes  also."  Here  the  distinction  is 
plain  and  acknowledged  as  in  point  of  fact  it  could  not  have 
been  otherwise.  A  I^Juropean  Kegister  of  Deeds  might  have  been 
mistaken  on  a  point  of  this  kind,  but  a  Native  life  resident 
Cazee  never.  Besides,  according  to  the  documents  in  the 
Calendar  between  the  years  184:8  and  1857,  Amirun  had  made 
three  appearances  of  the  kind  before  the  Cazee.  In  the  face  of 
this,  and  my  assessors  and  my  own  rejection  of  the  tampered 
evidence  before  this  Court,  1  cannot  of  course  accept  the  plea 
urged  by  the  Cazee  for  the  first  time  in  this  Coui-t  "  that  no 
one  opposed  the  verification  at  the  time  of  registry,  or  said  the 
purchase  was  for  Tuwaief."  Under  the  circumstances  also,  any 
tiling  of  the  kind  would  have  been  superfluous.  Viewing  the 
case  therefore  in  all  its  bearings,  I  convict  all  the  prisoners  on 
the  counts  charged,  but  find  sentence  barred  through  the 
difficulty,  under  all  the  extraordinary  circumstances  attending 
the  case,  in  deciding  whether  the  acts  charged  were  committed 
with  any  deliberate  criminal  intent,  as  thus  further  briefly 
viewed. 

It  is  plain  under  all  the  facts  of  the  case,  that  the  transae* 
tion,  under  trial  took  place  openly  and  to  all  outward  appear- 
ances, under  a  form  of  law  and  practice*    On  receipt  of  the  first 
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commtmication  from  Mr.  Toogood,  I  oommenoed  an  examitiation        1858. 
of  all  the  Cazee's  Registers  since  1848,  which  happened  to  have  ' 

been   deposited   in   the  record   room.     The  examination  is,  of  ^^P*®"**^""  2. 
course,  a  harried  and  incomplete  one,  yet  sufficiently  illustrates       ^!^'^ 
the  subject.     Since  1843,  the  registries  of  dia? ery  have  been  as  i  ^i  r  "^mkI 
follows.     The  mass  are  probably  on  account  of  domestic  slaves,   ^^^  othen, 
but  purchases   bj  prostitutes   can  be  here  and  there  distin- 
guished. 


Place. 


Bhaugulpore, 

Monghyr  former  Casee,., 


Ditto,  Mahomed  Naiiq  Casee, 

Purgunnah  Furkyah, 

Ditto,  Soonyagorra,  

Ditto  Maldah, 

Ditto,  Nisankhpore  Karha,  . 


Year.  No.  of 


1858 

1843 

to 

1844 


)  184 

J  184 


1  1846 
y  to 
J  1855 


Remarks. 


10 


1  1843 

V  to  I    48 

J  1856; 


18431       1 
2 
1853!      1 


]  1846 

r  ^  I 
J  1847! 


An  io&nt  girl  of  two  yean 
on  a  lease  of  seveuty  years 
to  a  woman. 


An  infant  girl  of  four  years 
on  a  lease  of  seventy  years 
to  a  prostitute. 


The  practice  thus  appears  to  be  prevalent  throughout  this 
district,  and  if  the  prisoners  are  liable  under  it  to  a  criminal 
punishment,  so  equally  must  be  many  others.  In  all  respects, 
therefore,  I  refer  the  trial  for  the  orders  of  the  Superior  Court, 
holding  the  prisoners,  as  has  been  the  case  throughout  the 
trial,  to  attendance  on  their  bail. 

A  similar  summary  enquiry  of  these  books  for  as  many  years 
previous  to  1843,  establishes  the  very  same  practice,  and  the 
form  of  lease  as  the  favorite  document.  I  await  the  final  orders 
of  the  Court  on  the  present  trial  before  seeking  further  orders 
regarding  such  practice. 

Mr.  Toogood's  proclamation  was  abrupt  and  independent, 
but  I  would  submit  that  any  interference  with  it  just  now 
would,  probably,  give  rise  to  greater  mischief  than  any  likely  to 
arifie  out  of  the  proclamation  itself. 

voii.   VIII.  2  z 
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Ift58.  P.  8.  Copy  of  ihe  Monghyr  Register  of  Deed's  letter  No.  6 

^2[[ —  of  the  13  til   instaut  is   herewitli  enclosed-     The  informatioa 

September  2.  ^^^  ^^^  ^^^^  ^^^  Bhaugulpore  Register  of  deeds  has  not  yet 

Cnse  of  come  to  hand. 

twliothen"    ^^^^v****  ^-  Sconce,  C.   B.  Trevor,  D.   1.    Mouey    and  H.   V. 
Bayley.) 

Mr,  2>.  L  Money. — Mr.  Toogood  does  not  think  that  this  case 
can  be  tried  under  Act  Y.  of  1843,  inasmuch  as  in  his  opinion 
that  Acb,  while  it  does  not  recognise  slavery,  does  not  abolish 
it. 

He  refers,  however,  to  the  case  of  Government  versus  Mosst. 
Qolab  Peshagur  <fec.,  tried  by  this  Court  on  the  8th  May,  1841, 
in  which  the  prisoners  were  convicted  of  illegally  detaining  and 
attempting  to  sell  girls  for  purposes  of  prostitution,  and  sen- 
tenced  to  five  years'  imprisonment  with  labor.  He  states  that 
there  is  only  this  precedent,  and  the  general  Regulations,  upon 
which  he  can  ground  the  commitment  of  the  prisoners,  and  at 
the  same  time  strongly  urges,  that  the  offence  of  which  they 
have  been  found  gmlty,  should  be  made  a  felony  by  the  kgia* 
lature. 

The  Sessions  Judge  is  of  opinion  that  the  case  can  be  tried 
under  Act  Y.  of  1843,  which  he  regards  as  an  actual  and 
positive  prohibition  of  slavery  in  any  and  every  shape,  the 
offence  committed  by  the  prisoners  coming  within  the  definition 
of  slavery  and  being  in  contravention  of  the  Act. 

He  cites,  as  analogous  to  the  present  case,  the  case  of 
Government  versus  Gournionee  Peshagur  and  others  tried  by 
this  Court  in  appeal  on  the  10th  May,  1853,  in  which  the 
prisoners  were  convicted  respectively,  of  selling  and  purchasing 
a  girl  for  the  purpose  of  making  her  a  prostitute  and  sentenoed 
to  five  years'  imprisonment  with  labor. 

Also  the  case  of  Government  versus  Sheikh  Shetabdee  and 
others,  tried  by  this  Court  in  appeal  on  the  17th  October,  1853, 
in  which  the  prisoners  were  convicted  as  principals  and  accom« 
^lices  in  the  sale  and  purchase  of  a  girl  aged  tcoi  years  for  the 
purpose  of  prostitution,  the  sentence  passed  by  the  Sessions 
Judge  being  reduced  with  reference  to  the  particular  unag- 
gravated  circumstances  of  the  case,  and  the  offence  being 
considered  by  the  Court  a  misdemeanor  under  the  Mahomedan 
law. 

The  Sessions  Judge  convicts  the  prisoners  of  the  charges  on 
the  different  counts  in  the  Calendar,  while,  at  the  same  time, 
he  expresses  a  doubt  whether  they  were  guilty  of  any  criminal 
intent. 

Upon  first  looking  at  the  record,  it  appeared  to  me,  with 
refercmce  to  the  Sessions  Judge's  conviction  in  regard  of  the 
prisoners  Nob.  2  and  3,  Mahomed  J^atiq  the  Cazee  and  Toolset- 
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ram,   we  had  no  case  before  us,  the  assessors  having  acquitted        18S8. 
these  parties,  and  the  Judge,  though  convicting  them,  doubting  ■ 

whether  thej  were   guilty   of  criminal  intent.     Of  course  if  September  2. 
there  was  no  criminal  intent  they  are  entitled  to  their  discharge,       Oate  of 
for  they  cannot  be  held  to  be  guilty  of  a   crime  which  they       Musst. 
did  not  intend  to  commit.    Looking,  however,  more  closely  at  ^^^Z^ii/JI^ 
the  whole  tenor  of  the  remarks  of  the  Sessions  Judge,  which  in 
some   parts,   from   a  little  want  of  perspicuity,  require  re-cou- 
sideration,  I  would  give  him  credit  for  being  innocent  of  the 
inconsistency  of  such  a  verdicc. 

From  the  explanation  offered  in  the  12th  para,  of  his  letter 
the  Sessions  Judge  intended  I  think  to  elucidate  the  verdict  by 
attaching  to  it  the  following  meaning,  that  although  he  con- 
victed the  prisoners  of  the  offences  charged,  still  he  did  not 
think  from  the  prevalence  of  the  crime  throughout  the  district, 
that  a  punishment  could  follow  ;  for  he  states  that  if  under  the 
prevalent  practice  the  prisoners  are  liable,  so  equally  must  be 
many  others.  This  was  no  ground  for  him  to  take  up ;  and 
he  was  clearly  not  barred  from  passing  sentence  by  any  such 
considerations. 

He  has  followed  up  this  explanation  by  submitting  to  the 
Court  a  statement  showing  the  number  of  leases  of  a  similar 
character,  i^gistered  in  the  office  of  the  Regitster  of  Deeds  at 
Bhaugulpore,  since  tlie  promulgation  of  Act  Y.  of  18^  to  the 
year  1852,  the  period  of  servitude  ranging  from  sixty  to  eii^hty- 
eight  years,  and  the  age  from  one  and  hsdf  years  to  forty  years. 
There  appear  to  have  been  between  those  years  sixteen  females 
and  two  males  bound  over  to  servitude  under  such  leases.  The 
prevalence  of  the  crime  might  have  been  considered  by  the 
Sessions  Judge  in  awarding  punishment  after  conviction,  but 
was  not  a  point  to  be  taken  up  in  considering  whether,  under 
the  law,  the  prisoners  could  be  held  to  be  criminally  guilty. 

Keeping  this  explanation  of  the  Sessions  Judge  in  view,  and 
looking  at  the  verdict  of  the  assessors,  who  differ  from  him, 
although  I  am  of  opinion  that  he  should  himself  after  convic- 
tion have  passed  sentence  upon  the  prisoners,  or  have  referred 
the  case  to  this  Court,  if  he  thought  they  deserved  a  severer 
punishment  than  he  could  inflict,  still,  I  think,  as  the  reference 
has  been  made,  though  not  upon  those  grounds,  we  have  acted 
rightly  and  in  furtherance  of  justice  in  taking  up  the  case  for 
trial,  and  in  prpceeding  to  pass  judgment. 

There  are  three  points  that  require  our  most  careful  consider- 
ation. 

IsL — Under  what  law  the  offences  charged  are  cognizable  ? 

2nd, — Are  the  prisoners  guilty  respectively,  of  the  counts 
charged  in  the  Calendar  p  and 

'^d, — If  guilty,  what  punishment  should  be  inflicted  ? 

Upon  the  Ist  point  I  concur  with  Mr.  Toogood  in  opinion, 
2  z  2 
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1B58*        that  the  case  cannot  come  onder  Act  V.  of  1843*     TkU  Act 

T~     .  amended  the  law   regarding  the  condition  of  slavery,  and  was 

P  *°*    '   •   enacted,  in  order  that  slavery  should  not  be  recognised   in  the 

Cttfle  of       Civil  Courts,  and  the  riglits  ol  slavery  should  not  be   enforced 

AMiBu^^and  ^"   *°^   ®^  **^®  Company's  Courts,    whether  Civil   or  Criminal. 

two  other*.    ^^  ^^^  enacted  that  oflPences  against  slaves  should  be  peoal,  as  if 

done  against  a  free  mati. 

Nor  can  it  come  within  the  provisions  of  Uegulation  X.  of 
1811,  which  prohibited  the  importation  of  slaves  by  land  or  sea 
from  foreign  countries,  and  the  sale  of  them  in  the  Company's 
territories.  Regulation  III.  of  1832  extended  tlie  provisions  of 
Begnlation  X.  of  1811,  and  prohibited  entirely  tl»e  removal  of 
slaves  for  purposes  of  trsiffic  from  one  part  of  the  British  terri- 
tories to  another.  At  the  same  time  it  enacted,  that,  after  the 
promulgation  of  Regulation  111.  of  1832,  all  persons  concerned 
in  the  sale  or  purchase  as  a  slave  of  any  man,  wouiau  or  child 
so  removed,  knowing  him  or  her  to  have  been  so  removed,  shall 
be  liable  to  imprisonment  for  six  months  and  a  fine  not  exceed* 
ing  200  Rs.  coramutable  to  imprisonment  for  the  further  period 
of  six  months. 

Nor  can  the  offence  be  tried  under  the  provisions  of  Section 
2,  Regulation  VII.  of  1819,  which  renders  liable  to  pumshosent 
by  a  Magistrate,  or  in  aggravated  cases  to  commitment  by  him 
to  the  Sessions  Court,  persons  guilty  of  enticing  or  camsing  to 
he  enticed  from  their  homes  unmarried  females  under  the  age 
of  maturity,  wUhout  the  consent  of  the  husband  or  parent  or 
guardians,  for  purposes  of  prostitution  or  other  unlawful 
object. 

In  the  present  case,  there  is  no  charge  of  this  nature.  The 
leases  of  tlie  children  purported  to  be,  whether  rightly  or 
wrongly,  on  the  part  of  the  parents,  and  there  is  no  evidence 
whatever  before  uh  to  show  that  they  were  enticed  from  their 
homes  without  their  consent. 

Although  the  Criminal  Regulation  Law  is  chiefly  founded 
upon  the  Mahomedan  Law,  and  I  cannot  discover  any  liegtda- 
tion  under  which  the  offence  charged  could  be  said  to  be 
strictly  cognizable,  still  I  consider  that  the  spirit  of  the  R^u- 
lation  law  is  consonant  with  the  spirit  of  the  English  law,  and 
the  spirit  of  both  is  repugnant  to  any  local  custom  or  practice 
that  is  contrary  to  morality  and  justice  and  the  law  of  nature. 

The  precedents,  moreover,  of  this  Court,  citnl  both  by  the 
Magistrate  and  the  Sessions  Judge,  have  an  important  bearing 
upon  the  question. 

In  the  first  that  of  GoYemment  versus  Musst.  Oolab  Pcsha- 
gur  and  others  of  the  8tli  May,  1841,  the  sentence  of  fiveyeai-s' 
imprii-onment  with  labor  was  passed  by  Mr.  D.  C.  Smyth,  who 
considered  the  case  one  of  an  aggravated  nature,  and  ''  a  serere 
example  necessary  to  put   down   such   barbarities.*'     Mr.  Lee 
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Warner,  although  he  concurred  with  Mr.  D.  C.  Smyth  in  "  the        1858^. 

condemnation  of  the  abominable  practice  of  Belling  girls/*    was 

of  opinion  that  in  the  then  existing  state  of  the  law,  the  Court  September  2. 
had  no  power  to   punish  the   prisoners,  because  there  was  no       ^s^  of 
evidence  lo  prove  any  act  of  violence,   or  their  having  taken  .    Wxtsst. 
away  the  girls  clandestinely  from   their  friends   or  relation:*.    t^o^L^jei^**^ 
He  made  the  following  remarks.     "  If  enquiry  is  made,  I  believe 
it  will  be  found,  that  this  supply  of  girls,  for  the  purpose  of 
prostitution,  is  obtained  by  purchasing  them  when  young,  from 
their  parents  or  friends  not  being  able  to  support  them ;  and 
that  they  are  brought  up  and  looked  upon  as  the  property  of 
the  buyer  ;  and  that  the  profit  arising  from  their  prostitution,  or 
from  the  sale  of  girb,  is  as  much  considered  tbe  right  of  the 
owner,  as  it  would  be  if  any  animal  were  sold.     That  this  id 
a  most   painful  and   revolting  fact,  and  that  it  calls   for   the 
interference  of  the  law,  all  will  admit ;  but,  until  some  law  is 
generally  made  known,  I  do  not  think  that  we  can  punish  those 
following  the  custom,   who  are   not  knowingly   guilty   of  a 
criminal  offence.*' 

Mr.  Rattray,  in  concurring  with  Mr.  Lee  Warner  in  the 
acquittal  of  the  prisoners,  desired  that  the  proceedings  might  be 
laid  before  the  Court  at  large,  with  a  recommendation  that  the 
subject  be  submitted  to  Government,  with  the  view  of  eliciting 
an  enactment  suitable  to  the  occasion. 

The  Law  Officer  was  then  called  upon  to  state  whether  under 
the  Mahomedan  law  any,  and  if  any,  what  offence  had  been 
proved  against  the  prisoners,  and  upon  his  declaring  '*  that 
the  selling  of  free-born  persons  was  prohibited  by  the  Mahome- 
dan law,  and  as  the  attempt  to  do  so  in  this  case  was  clearly 
established,  the  prisoners  were  punishable  at  the  discretion  oftJie 
Court,''  Mr.  field  concurred  in  the  conviction  and  sentence 
proposed  by  Mr.  D.  C.  Smyth. 

The  case  of  Government  versus  Musst.  Gourmonee  Peshagur 
and  others  of  the  10th  May,  1853,  was  tried  by  Mr.  C.  Steer, 
the  Sessions  Judge  of  Backergunge.  The  futwa  of  the  Law 
Officer  of  his  Court  declared  that  *'  the  simple  sale  of  a  wife  wa«i 
not  regarded  as  an  offence  \  yet  the  law  did  not  allow  of  a  sale 
io  a  prostitute,  which  was  an  offence  punishable  at  discretion,*' 
The  Judge  sentenced  the  prisoners  to  five  years*  imprisonment 
with  labor  as  being  "  all  equally  criminally  concerned  in  the 
sale  of  a  helpless  little  girl  into  a  slavery  of  the  most  infamous 
and  demoralizing  kind  ;'*  and  the  sentence  in  appeal  was  con- 
firmed by  this  Court  (present :  Mr.  J.  B.  Colvin.) 

The  case  of  Government  versus  Sheikh  Shetabdee  and  others 
was  tried  by  Mr.  G.  P.  Leycester,  Officiating  Sessions  Judge  of 
Dacca,  who  sentenced  three  of  the  prisoners  respectively  to  two, 
four  and  five  years*  imprisonment  with  labor  and  a  fourth  to 
seven  yeai's*  imprisonment  with  labor  in  consideration  uf  his 
being  a  police  officer. 
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1858.  The  punishment  inflicted  by  Mr.  Leycester  was   reduced  by 

7    T"  this  Court   (present :  Mr.  A.  J.  M.  Mills)   upon  the  following 
p  em  er   .   g^Q^n^g^  which  are  recorded  in  his  judgment. 
Case  of  «  The  pnsoners  have  appealed,  urging  that  they  have  com- 

A  ^uN '^  d  "  "^^^*^^  ^^  offence.  The  prisoners  are  nob  charged  with  kidnap- 
two  others.  "  P^"?  *^^  child,  or  taking  it  by  force  or  fraud  out  of  the  lawful 
''  custody  of  its  parent  or  guardian,  but  merely  with  the  sale  and 
"  purchase  of  it  for  the  purpo$<es  of  prostitution.  This  crime  it 
"  not  specifically  provided  for  by  the  regulations  ;  but  the  Maho- 
**  medan  law,  as  declared  by  the  Law  Officer  of  this  Court,  makes 
**  the  sale  of  a  child  for  immoral  purposes  a  misdemeanor,  by 
**  which  tazeer  is  incurred  ;  and  the  Court  must  therefore  treat  it 
^'  as  such.  The  child  was  without  a  protector  of  any  kind,  and 
**the  prisoner  No.  12,  does  not  appear  to  have  used  force  or  any 
'*  illegal  means  in  obtaining  the  child  ;  his  statement  indeed,  that 
''  it  was  made  over  to  him  by  another  to  sell  for  that  person's 
''  benefit,  is  not  disproved,  nor  does  the  case  itself  disclose  any 
*'  circumstances  of  aggravation,  which  distinguish  other  cases  of 
"  this  nature  as  published  in  the  Nizamut  Reports.  There  is  no 
''doubt  that  the  child  was  sold  and  bought  for  purposes  of 
*'  prostitution  ;  and  the  proof  is  complete  against  the  prisoners ; 
"  hut  the  punishment  awarded  is,  with  reference  to  the  nature  of 
'*  the  offence,  as  above  stated,  excessive.  Tlie  Magi^^trate  should 
"  have  disposed  of  the  case  himself,  under  Section  19,  Regulation 
"  IX.  of  1807,  unless  he  considered  the  penalty  provided  by  that 
"  law  insufficient  for  the  criminality  of  the  offence.  In  mj  judg- 
"  ment  it  is  fully  sufficient." 

The  punishment  inflicted  upon  the  prisoners  was  consequently 
reduced  to  six  months  and  three  months*  imprisonment  and  a 
fine  of  20  Rs.  or  in  default  of  payment  to  labor. 

There  are  cases  tried  in  the  Civil  Court,  which  it  is  not 
necessary  to  cite,  and  which  would  only  show  the  long  con- 
tinuance of  the  revolting  practice.  I  would  refer  only  to  the 
following  foot  note  to  the  case  of  Musst.  Chuttroo,  appellant, 
versus  Musst.  Jussa,  respondent,  28th  March,  1822,  Sudder 
Dewanny  Adacvlut,  Select  Reports,  Vol.  Ill  page  142. 

**  The  case  here  alluded  to  originated  in  the  year  1816,  in  the 
''  district  of  Furruckabad.  A  girl  had  been  purchased  when  an 
"infant  from  her  parents  by  a  prostitute,  and  having  been 
*'  educated  in  the  courses  and  for  a  long  time  followed  the  dii^re- 
*^  putnble  practices  of  her  mistress,  she  at  length  attracted  the 
''  special  notice  of  Hadee  Tar  Khan,  a  most  respectable  person, 
"  who  agreed  to  marry  her  in  the  event  of  her  relinquishing  her 
''unlawful  occupation.  This  she  consented  to  do,  and  having 
**  left  the  house  of  her  mistress,  proceeded  to  that  of  the  indivi- 
'*  dual  above  named  The  prostitute  who  had  purchased  her,  and 
"  who  of  course  dreaded  considerable  loss  of  profit  from  her 
'*  departure,  petitioned  the  Magistrate  of  Furruckabaui  to  com|)ei 
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*berretcini,witli  which  request  that  officer,  from  a  mistaken        1868. 
^notton  of  doty,  complied.     An  appeal  haying  been  preferred 
«  from  the  above  order,  the  opinions  of  the  best  atUhoHHe*  in  8«P*«»her  2. 
^  that  quarter  were  taken  as  to  the  Taliditj  or  otherwise  of  the      ^'^^  <'f 
'^  prostitute's  claim  ;  and  the  same  question  having  been  pro-  .    ^^^'^*  ^ 
«  pounded  to  the  Law  Offieenofihe  Sudder  Dewatmy  AdawltU,    t^o  o^heJi/ 
^  they  all  unanimously  declared  that  it  rested  on  no  legal  founda- 
"  tion  whatever ;  that  a  child  purchased  in  its  infancy  was  at  full 
**  liberty  when  of  mature  age  to  act  as  best  suited  its  inclination ; 
*^  and   iliat  it  was  even  a  duty  ineumhent  on  the  Magistrate  to 
** punish  amy  attempt  at  eompelling  adherence  to  an  immoral 
*^  course  of  life.     For  further  information   on   this  subject  see 
"  Principles  and  Precedents  of  Mahomedan  law^  article  slavery." 
In  the  case  of  Sheikh  Khawi^  and  others,  appellants,  versus 
Mahomed  Sabir,  respondtrnt,  August  28th,  1830,  Sudder  De- 
waony  Adawlut,  Select  lleporte,  Vol.  Y.  page  61,  the  Court  was 
guided  by  tlie  opinion  delivered  by  its  Law  Officers  in  1809  on 
reference  from  the  Judge  and  Magistrate  of  Buudelkund,  the 
substance  of  which  was  that  "  freedom  is  the  natural  state  of 
^  man,  and  legal  servitude  only  an^es  from  infidelity  and  captivity 
^  in  open  war  with  a  Moslem  conqueror,  or  from  descent  from  such 
**  infidel  captive.  Consequently  the  sale,  in  a  state  of  destitution, 
^  of  a  child  or  of  the. vendor's  own  person,  establishes  no  right  of 
**  property  ha,  or  dominion  over,  the  object  of  the  sale." 

In  Macnaghten's  Mahomedan  law,  page  821,  Case  YI.  the 
following  question  is  put :  "  A  prostitute  hires  the  daughter  of 
another  woman,  as  a  slave,  for  the  sum  of  twenty  ru^^ees  and 
causes  her  to  follow  the  same  line  of  life  as  herself.  Is  such 
transaction  lawful  P"     The  reply  is : — 

*'  According  to  law,  tlie  transaction  (as  appears  on  the  face 
**  of  the  deed)  is  not  allowable,  because  the  authority  of  parents 
^  over  their  children  is  restricted  to  the  age  of  childhood  ;  and 
"  after  they  attain  puberty,  the  parents  have  no  authority  to 
^  di8|)ose  of  their  persons  or  property  ;  but  in  the  present  instance, 
**  it  seems  that  the  mother  let  out  to  hire  her  child,  while  only 
**  six  years  old,  in  slavery,  for  the  term  of  ninety-five  years.  Now, 
^  after  the  age  of  puberty,  (the  extremest  verge  of  which  is 
**  fifteen  years  according  to  law)  parents  have  no  right  of  disposal, 
**  as  affi3oting  their  children.  This  hiring  therefore  for  the  term 
"  of  ninety  five  years  cannot,  under  such  circumstances,  he  admis- 
**  sible.  It  has  been  declared  in  works  of  authority,  that  if  a 
**  person  has  been  let  to  hire  by  his  parents  during  his  childhood, 
"  he  is  at  liberty,  on  attaining  the  age  of  puberty,  either  to  con- 
*'  tinue  in  service  or  to  annul  the  contract  entered  into  by  his 
^  parents,  by  emancipating  himself  from  bondage.  Besides  the 
"  lifp  of  a  prostitute  is  exceedingly  reprehensible  ;  and  it  can 
^  never  be  tolerated,  that  a  person  of  this  description  should  hire 
^  another  to  make  herJoUow  the  same  pursuits.^* 
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1858.  The  sale  of  a  free  man  ig  classed  in  the  Hedaya,  see  Vol.  II. 

~ 7      r  page  29,  togetlier  with  the  sale  of  carrion  and  blood,  amongst 

September.  2   ^^^^^  „^ii  ^^d  abominable  sales. 

^^  ^f  From  the  information  I  have  been  able  to  collect,  there  is, 

AMiRUN^and  ^  *^^°^^>  ^^  doubt,  that  according  to  the  spirit  of  the  Mahome- 
two  others.  ^^"  Law,  as  laid  down  in  the  chief  authorities  and  their  re- 
specttvo  commentaries  and  annotations,  leases  like  those  before 
us  are  equivalent  to  sales,  that  the  lease  or  sale  of  a  free  roan 
is  in  its  essence  contrary  to  one  of  the  established  principles  of 
the  Mahomedan  law,  and  that  especially  all  leases  for  utUawful 
purposes  are  illegal.  I  have  the  authority  of  Captain  Lees, 
Principal  of  iha  Mudrisa  College,  whom  I  thought  it  right  to 
consult,  in  support  of  this  opinion. 

The  distinction  between  the  sale  of  a  child  and  of  its  unborn 
progeny,  and  the  lease  of  them  for  95  years,  for  the  pur- 
])oses  of  prostitution  might,  upon  a  point  at  issue  in  a  case, 
be  attempted  to  be  drawn  in  a  Civil  Court,  if  the  legaUi^ 
of  the  contract  was  the  point  to  be  tried  under  the 
Mahomedan  law,  the  unlawful  purpose  not  being  establish- 
ed. In  the  case  of  Zuhurun  Nissa,  appellant,  versus  Ehymt 
AH  and  others,  respondents  of  the  15th  March,  1830  Sudder 
Dewanny  Adawlut  Select  Reports,  Vol.  V.  Page  18,  it  appears 
that  the  futwa  of  the  Law  Officer  of  the  Provincial  Court  of 
Patua  declared  ''  that  a  formal  deed  assigning  the  person,  labor 
**  and  future  offspring  for  a  term  of  fifty-five  lunar  years,  did 
''  not  legally  operate  as  a  sale,  being  in  fact  a  limUed  assignmeiU 
**wtheway  of  hire ^  creating  no  proprietary  dominion.  It  is 
**  true  (the  Jvtwa  proceeds)  thkt  conveyances  of  slaves  are  ordi' 
"narilt/  made  in  this  form  ;  but  in  law  contracts  otsale  and  hire 
^'  are  nominally  and  essentially  distinct, and  custom  cannot  prevail 
"over  law." 

We  are  not  here,  however,  sitting  upon  a  criminal  trial,  to 
make  these  nice  distinctions.  It  is  sufficient  for  us,  that  the 
leases,  or  contracts  of  hire,  being  of  free  children,  and  in  one 
case  of  the  unborn  progeny  of  a  free  child  for  the  most  nefarious 
of  all  possible  purposes,  are,  if  we  look  only  to  the  Mahomedan 
law,  wholly  and  essentially  unlawful.  But,  if  we  regard  the 
crime,  as  it  is,  one  against  morality  and  justice  and  against 
nature,  of  the  deepest  dye,  although  there  is  no  specific  law 
to  meet  the  case,  still  the  precedents  of  this  Court,  to  which 
I  have  referred,  the  opinion  of  the  Mahomedan  Law  Officer, 
upon  which  one  of  them  was  decided,  and  the  spirit  of  the 
Regulations  as  consistent  with  the  spirit  of  the  English  law, 
arm  us  with  sufficient  authority  to  pass  such  sentence  as  we  may 
think  proper  u|»on  conviction  of  the  prisoners.  Of  the  guilt 
of  Musst.  Amiruii,  there  can  be  no  doubt.  Although  the  evi- 
dence before  the  Sessions  Judge  appears  to  have  been  tampered 
with,  the  documents  theiaselves,  and  the  facts  of  the  caae  with 
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Iier  admissions  before  the  Magistrate  place  her  guilt  beyond  a       .1858. 
qnestion.     She  states  before  the  Magistrate  that  she  did  not pur^  "~ — '    ~ 
ehase  the  girls,  but  only  lecue  them.     She  had  in  the  same  way  ^^"^  *"" 
obtained  ten  other  girls,  since  she   kept   a  brothel ;   that  four       ^**^  ^^ 
children  bom  from  them  live  with  her,  that  she  is  the  owner  of  .    ^  ^®®^'    , 
them,  and  that  some  of  the  girls   were  Hindoos,  but   that  she   ^^^j  others. 
ht^  made  them  Mussulmans.     It  is  scarcely  possible  that  there 
should  be   anything  in   any   recognised  system  of  slavery  to 
surpass  in  all  its  hideous  features,  the  offence  of  which  she  is 
guilty.    The  helpless  victims  are  bound  over,  and  in  one  case  the 
progeny,  if  any  should  be  bom,  for  more  than  the  natural  term 
of  a  man's  life,  from  ninety  to  ninety-five  years,  hand  and  foot, 
body  and  soul,  to  the  most  debasing  servitude  and  moral  degra- 
dation, to  perpetual  pollution   and  infamy ;  and   the  contract 
18  sealed  by  the  chief  Mahoroedan  Law  Officer  of  the  district. 

It  is  time  that  an  end  should  be  put  to  such  revolting  prao- 
iices,  and  that  there  should  not  be  even  the  semblance  of  a  law 
to  give  them  apparent  sanction. 

I  would  go  further  than  this  Court  has  yet  gone,  and  con- 
victing the  prisoner  Musst  Amirun  of  the  crime  charged,  would 
sentence  her  to  seven  years'  imprisonment  with  labor  suited  to 
her  sex. 

Regarding  the  extent  to  which  the  Oazee  or  the  other  prison- 
er are  accountable  for  their  share  in  the  transaction,  the  question 
is,  I  admit,  a  very  difficult  one  to  decide. 

That  the  Cazee  knew  he  was  registering  an  unlawful  docu- 
ment, and  that  he  knew  the  children  under  the  registered  deed 
were  bound  over  for  life  to  the  slavery  of  prostitution,  I  have 
not  the  slight^t  doubt,  Musst.  Amimn  he  knew  to  be  the 
keeper  of  a  brothel.  In  the  leases  she  is  described  as  a  "  towaiff'** 
ciui>(»  which  is  the  plural  of  iaifah  ^U)  itself,  a  noun  of 
multitude  signifying  '*  a  party  of  dancing  girls."  The  word 
technically  might  have  been  used  in  the  singular  to  describe 
her  as  a  dancing  girl ;  but  giving  it  this  signification  makes 
little  difference,  as  in  India  a  dancing  girl  and  prostitute  are 
synonimous.  But  admitting  that  he  had  guilty  knowledge  of 
the  character  of  the  leases,  the  profession  of  the  lessee,  and 
the  future  condition  of  the  victims,  it  would,  I  think,  be  strain- 
ing legal  evidence  too  far  to  interpret  the  registration,  an 
official  act,  into  the  act  of  an  accomplice,  aiding  and  abetting  the 
crime,  which  is  tlie  charge  against  him. 

The  Cazee  rests  his  defence  chiefly  upon  the  plea,  that  the 
documents  were  leases,  and  that  such  leases  without  prohibition 
have  been  registered  by  every  Cazee  in  the  district,  and  also  in 
the  office  of  the  Begistei  of  deeds.  Before  the  Magistrate  he 
admitted,  that  he  was  aware  that  it  was  forbidden  to  eell  free 
bom  persons,  but  that  under  these  deeds,  the  children  were  not 
Mold  but  given  in  lease. 

VOL.   VIII.  3  A. 
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IB^S.  Under  the    provisions  of  Regulation   XXXIX.    of    1793, 

S©  temhar  fi  ^^®®*  ^^^  appointed  "  for  the  purpose  of  preparing  and  attest- 

ptember  2.  j^^^  deeds  oftratufer  and  other  law-papers'*  as  well  as  oelebrat- 

^••^      ing  marriages,  and   performing   certain  religious  duties  and 

Amitbuj?'*  d  ^"*'**^'^^®*  prescribed  by  Mahomedan  law, 

two  otber^       They  were  furnished  with  copies  of  the  Persian  and  Bengal 

translates  of  all  Regulations,  printed  and   published   by  ^le 

Government,  see  Section  10,  Regulation  XXXIX.  of  1798. 

Harrington  in  his  analysis  of  the  Regulations,  page  219, 
Vol.  I.  upon  the  office  of  Cazee,  remarks :  ^  The  judicial  funo- 
**  tions,  which  appertained  to  the  office  of  Cazee-ul-Coiat  or 
**  head  Cazee,  and  in  some  instances  to  that  of  inferior  Cazees, 
"  under  the  Mahomedan  Qovemment,  have  been  discontinued, 
**  since  the  establishment  of  Courts  of  justice  under  the  superiu* 
**  tendence  of  British  judges ;  and  the  general  duties  of  the  pre* 
''sent  Cazees  are  confined  to  the  preparation  and  attestation  of 
*^  deeds  of  conveyance,  and  other  legal  instruments,  the  celebra- 
^*  tton  of  Mussulman  marriages,  and  tlie  performance  of  the 
''  ceremonies  prescribed  by  the  Mahomedan  laws  as  births  and 
"funerals  or  other  rites  of  a  religious  nature." 

The  functions  appertiuning  to  the  office  under  the  Mahome- 
dan Government  which  were  discontinued,  are  explained  in 
Hamilton's  translation  of  the  Hedaya,  Vol.  II.  book  20  on  the 
duties  of  the  Cazee. 

On  the  24th  July,  1888,  the  Commissioner  of  Circuit,  10th 
division  brought  to  the  notice  ofthii»  Court,  a  practice  prevailing 
in  Tirhoot  of  registering  leases  of  a  shnilar  character  to  those 
before  us,  and  requested  the  opinion  of  the  Court  as  to  the 
legality  of  such  transactions  being  registered  under  R^ulation 
XX.  of  1 812,  or  any  other  law  enacted  for  the  guidance  of  the 
Register  of  deeds  at  the  same  time,  he  added,  see  6tli  para,  of 
his  reference, — *'  In  my  general  report  to  Government,  I  purpose 
*'  commenting  on  the  policy  of  any  longer  openly  supporting,  by 
*'  the  records  and  decisions  of  our  Courts,  a  monstrous  system  c^ 
**  slavery,  perhaps  the  only  relic  of  the  barbaric  operation  of  Ma- 
"  homedan  law,  which  has  not  been  either  modified  or  superseded 
**  by  our  more  mild  and  civilized  code." 

Upon  this  reference,  the  Court  issued  on  the  16th  August, 
1888,  Construction  No.  812,  which  was  published  for  general 
information,  and  in  which  the  Commissioner  was  instructed 
that  as  the  deeds  of  the  description  alluded  to  by  him  were  not 
specified  in  Regulation  XXX YI.  of  1798,  or  Regulation  XX.  of 
1812,  the  registry  of  them  was  illegal  under  the  prohibition  oon« 
tained  in  Section  7  of  the  Regulation  last  quoted. 

Looking  at  these  Rt^ulations,  the  rules  prescribed  for  the 
guidance  of  the  Cazee,  the  duties  which  he  was  appointed  and 
enjoined  to  discharge,  and  the  prohibition  in  the  Construction 
cited  to  the  registration  of  these  iniquitous   leases,  although 
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I  acquit  him  for  the  reasons  which  I  have  stated,  of  the  char^        1858. 
as  brought  agaiust  him  in  the  Gal'^ndar,  still  it  is  dear  through-  r — ~ 
out  all  the  proceedings  on  the  trial,  that  he  abased  the  authority    «?*«""»•' 
reposed  in  him  by  the  Qt>7eriiment,  and  acted  dishonestlj  and      ^^  ^ 
illegallj,  contrary  to  the  design  of  his   appointment,   and  the  A,j?I^'i^nci 
rules  laid  down  for  his  guidance.     He  not  only  knew  that  these   ^^  othart. 
leases  were  unlawful,  and  that  tliey  were  not  the  legal  transfers 
or  conveyances,  the  registration  of  which  was  sanctioned  br 
the  law,  but  he  must  have  known,  that  lie   was  strictly   prohi- 
bited from  registering  them,   whatever  may  have  been  the 
prevailing  practice  elsewhere,  there  could  have  been  no  error 
or  mistake.    His  defence  is  therefore  a  quibble,  and  the  distino* 
tion  which  he  draws  in  exculpation  of  his  conduct  between   a 
sale  and  a  lease  is  a  pretext  and  a  sham.     I  find  him  guilty  as 
an   officer  holding  a  responsible  appointment,  of  gross  and  cul- 
pable neglect  in  the  discharge  of  his  duties.     There   is  no  law, 
which  we  could  enforce,  attaching  to  the  offence  of  registering 
such  leases,  knowing  them  to  be  unlawful  and  prohibited,  the 
penalty  of  either  fine  or  imprisonment. 

Under  Section  11,  Regulation  XXXIX.  of  1793,  Cazees  may 
be  sued  in  the  Civil  Court,  for  any  undue practicei  in  the  dis- 
charge of  the  duties  prescribed  to  them  by  any  of  the  Begu« 
lations. 

Under  these  circumstances,  as  1  consider  the  Cazee  to  have 
been  guilty  of  wilful  misfeasance  in  the  execution  of  his  office,  and 
as  besides  the  forfeiture  of  his  appointment,  we  can  inflict  no  other 
punishment  upon  him  for  such  culpable  dereliction  of  duty,  1 
would,  under  Clause  2,  Section  4,  Eegulation  Vlll.  of  1809,  direct 
his  immediate  removal  from  his  office,  as  totally  unworthy  of  the 
oonfidence  of  Qovernment  and  of  future  employment  in  its 
service. 

1  would  acquit  Toolseeram  prisoner  No.  3,  of  the  charge,  as 
laid  in  the  Calendar,  viz.  of  being  an  accessory  before  the  fact 
regarding  one  of  the  leases,  and  aiding  and  abettiug  the  crime 
in  writing  it,  because  1  think  the  charge  cannot  be  legally  sub- 
stantiated by  the  evidence,  and  because  some  of  the  reasons 
which  I  have  given  for  acquitting  the  Cazee,  apply  with  equal 
force  in  favor  of  his  acquittal.  He  was  a  mohurrir  in  the 
Caaee's  office,  and  would  have  better  ground  for  pleading,  in 
palliation  of  his  offence,  ignorance  of  the  nature  of  the  act,  and 
the  responsibility  attadiiug  to  it,  than  the  master  who  employed 
him. 

I  would  only,  in  conclusion,  remark  that  I  think  Mr.  Toogood 
the  Magistrate  deserves  great  praise  for  bringing  to  light  and 
exposing  the  system  which  prevaib  of  giving  by  the  official 
registration  of  them,  the  apparent  sanction  of  the  law  to  such 
nefarious  practices. 

1  believe  every  town  in  Bengal,  and  1  fear  almost  every  large 
3  ▲  2 
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1858.        and  populous  village  ioo,  has  its  Mosst.  Amirun,  who,  if  nol 
;^    I     u-_  o    ^^^^^  registered  leases,  still  under  a  contract  of  some  kind  or 
Kep  em        .    Q^i^^p^  )^^  permitted  and  acknowledged  ownership  over   female 
Cam  of      children,  and  keeps  them  in  gervitude,  if  not  as  slaves^  for  the 
AMiBur'^iind  P'^'*P^86»  ^^  prostitution, 
two  others.        ^^*   Toogood   recommends  that  a  specific  law  should   he 
passed,  making  the  offence  of  selling  or  huying  girls  for  the  pur« 
pose  of  prostitution,  a  felony  punishable  with  seven  years'  im- 
prisonment. 

His  recommendation  deserves  the  serious  consideration  of  the 
legislature.  If  any  such  law  should  be  enacted,  a  provision 
might  be  inserted  in  it,  making  the  offence  of  registration  of 
sales  or  leases  for  such  purpose,  a  misdemeanour  punishable 
with  a  heavy  fine  or  imprisonment. 

Mr.  IT.  V.  Bayley, — It  would  appear  from  the  letters  of  the 
Sessions  Judge,  that  he  looks  upon  this  case  as  one  to  be  de- 
cided with  reference  to  Act  Y.  of  1843.  I  do  not  think  that 
law  applies  to  it,  but  is  one  relating  to  the  abrogation  of  any 
alleged  right  of  property  in  slaves,  and  to  the  repudiation  of 
slavery,  it  has  no  penal  provisions  bearing  upon  the  case  be- 
fore us;  and  I  shall  not  therefore  refer  to  the  above  law  'here- 
after. 

The  first  part  of  the  preamble  of  Regulation  VII.  of  1819, 
seems,  to  a  great  extent,  to  have  had  in  view  the  correction  of 
tlie  evil  results  patent  on  the  record  of  this  case.  But  the 
portion  of  it  enacting  penalties  relates  to  *'  enticing  and  taking 
away,*'  which  are  not  charged  or  shewn  here. 

Having  in  view  the  distinct  character  of  the  acts  charged 
against  each  prisoner,  it  will  be  convenient  to  take  their  indivi- 
dual cases  separately  ;  and  in  so  doing  to  consider  the  specific 
charges  against  each  ;  how  those  charges  are  proved ;  whether 
they  are  penal ;  and  by  what  laws;  and  to  what  extent;  and 
the  proper  measure  of  punishment  to  be  awarded  to  each  of 
those  who  may  be  found  guilty. 

Frisoner  No.  1,  Amirtm,  is  charged  with  I.  "  Purchasing  or 
taking  in  lease  for  the  period  of  90,  91  and  95  years, 
girls,  being  minors,  of  the  age  of  seven  years  and  up* 
wards,  and  free  born  subjects  of  the  State  for  the  purpose  of 
making  them  prostitutes.  II.  With  registering  the  deeds  of 
lease  in  the  Cazee's  Court." 

The  leases,  translated  into  English,  and  marked  A.  B.  and  C. 
are  annexed. 

Prisoner  No.  1,  Amirun  admits  that  she  executed  and  re- 
gistcTed  them.  She  is  proved  to  have  been  then,  and  since,  a 
brothel-keeper.  There  is  nothing  to  shew  that  she  made  any 
arrnngt^ments,  as  is  customary  in  all  other  classes  of  native 
soeii^y.  to  provide  for  the  marriage  of  the  girls  whom  she 
thus  tuok  on  hire.     Mohree,  one  of  them  had  a   child   without 
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being  married.     Chandoo  another  deposed  to  the  Magistrate        1858. 

that  she  was  being  brought  up  to  the  calling  of  a   prostitute, 

but  was  not  old   enough   to   be  one.      Mohree  deposed  to  the  September  2. 
Magistrate  tliat  prisoner  No.  1,  made  her  a  prostitute,  that  she       ^^  ^^ 
gave  her  earnings  as  such  to   prisoner  No.  1,  and  was   at  the  ^uiRu^^nd 
disposal   of  the  latter.     Prisoner  No.  1,  herself  states  to  the   ^^^  others. 
Magistrate  that  the  girls  were  to  be  prostitutes  if  they  pleased, 
and  that  she  was  at  liberty  to  buy  them  with  that  view. 

It  is  true  that  the  evidence  of  Mohree  and  Chandoo,  and  the 
statement  of  prisoner  No.  1,  before  the  Sessions  Judge  do  not 
repeat  the  above,  but  shew  prisoner  No.  1,  to  be  now  a  shop- 
keeper, and  the  above  girls,  servant-girls  only.  But  there  is 
no  other  reasonable  conclusion  to  account  for  the  directly  con* 
tradictory  nature  of  these  statements,  than  that  the  witnesses 
were  tampered  with,  or  at  any  rate  perjured  themselves,  and  that 
prisoner  No.  1,  altered  the  admissions  she  made  before  the 
Magistrate.  Still  even  before  the  Sessions  Judge,  Chandoo 
deposes  that  her  mother  was  a  prostitute,  that  she  herself  was 
horn  one,  and  that  to  she  was  sold  to  Amiruu.  Mohree  also 
states  to  the  Sessions  Judge  that  when  she  was  old  enough,  she 
was  unchapte. 

The  witnesses  Nos.  1,  2  and  8,  (Bhutoo,  Bamun  and  Khe* 
man)  depose  to  the  Magisti-ate  that  they  witnessed  the  deeds, 
and  that  prisoner  No.  1,  had  in  view  the  bringing  up  the  girls 
to  her  own  calling  of  prostitution.  They  retract  this  before 
the  Sessions  Judge,  but  give  no  reason  for  the  contradiction  in 
their  evidence,  and  the  only  reasonable  presumption  is,  that 
they  perjured  themselves.    I  will  refer  to  this  hereafter. 

The  above  evidence  before  the  Magistrate,  corroborated  as 
I  think  it  is,  by  all  the  probabilities  of  the  case,  as  shewn  by  the 
leases  in  connection  with  the  calling  and  character  of  the  pri- 
soner No.  1,  and  the  habits  in  this  country  of  the  class  to 
which  she  belongs,  is  I  think  legally  sufficient  to  prove  that 
prisoner  No.  1  hired  the  girls  for  the  purpose  of  making  them 
prostitutes. 

The  questions  to  be  next  resolved  are,  whether  such  act  is 
illegal,  and  if  illegal,  also  criminal ;  and  by  what  laws  in  either 
case  ? 

I  will  first  regard  the  bearing  of  the  Mahomedan  law  on  the 
facts  of  the  case. 

The  sale  and  purchase  of  a  free-bom  subject  is  illegal  by  that 
law.  The  sale  of  one's  self  is  of  doubtful  legality  by  it ;  but  the 
letting  out  to  hire  of  a  person ^br  life  is  legal.  (V.  Macnaghten's 
principles  and  precedents  £d.  1825,  page  65,  para.  1,  and  page 
68,  paras.  17  and  18.) 

In  the  cases  of  the  leases  marked  A.  and  B.  they  are  beyond 
life,  for  they  include  tlie  hire  of  the  girls'  progeny,  and  thus  are 
beyond  le^al  hire.     The  illegality  ol'  the  sale  of  progeny,  to  be 
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185a        is  declared  in  the  Hedaya.    (VoL  I.  page  482,  Ed*  London 
■  1791.) 
September  2.       g^  ^^^  ^^^  legality  having  been  considered,  it  remains  to  lee^ 
Case  of      what  the  Mahomedan  Law  deems  erimnal  or  pmuU  in  soeh 
M  0S8T.       transfer 
two  others.        ^^®  ^^^®  ^^  ^  free-born  person  is  by  Mahomedan  law  eriminal 
and  punishable  by  tmeer,  (V.  Law  Officers'  Opinions  in  Nizamut 
Adawlut  Select  Reports  Vol.  VI.  page  7,  line  3,  May  8th,  1841, 
and  Nizamut  Adawlnt  Reports,  17th  October,  1853,  YoL  III. 
Part  II.  page  644.) 

But  is  there  a  Bale  in  this  case  P  The  deeds  on  which  the 
charges  are  hased,  are  leatet.  The  mere  sale  is  illegal  and 
criminal  as  before  shewn.  The  mere  hire  is  not  illegal,  as  also 
before  shewn.  The  hire  before  us  is  doubtless  tantamount  in 
result,  and  therefore  equal  in  criminality  to  a  sale ;  and  the 
Hedaja  says:  (Vol.  II.  page  234,  Ed  as  above.)  ''Hire  ii 
rendered  invalid  by  involving  an  invalid  condition  in  the  same 
manner  as  a  sale,  for  hire  stands  in  the  place  of  a  sale,  whence 
it  is  that  a  contract  of  hire,  may  be  dissolved  in  the  same 
manner  as  a  sale."  But  the  legal  analogy  which  may  be  good 
for  arguing  against  legal  validity,  cannot  alone  be  assumed  to  be 
sufficient  of  itself  to  prove  criminality ;  for  penal  laws  must  be 
construed  strictly  by  their  terms,  and  by  the  ordinary  construc- 
tion tho9e  terms  legitimately  bear. 

Then,  is  the  hiring  by  prisoner  No.  1  of  the  girls  for  par- 
poses  of  prostitution  criminal  by  Mahomedan  law  ?  The  case 
of  October  17th,  1853,  shews  that  the  Mahomedan  law  as  de- 
clared by  the  Law  Officer  of  this  Court,  makes  the  Bale  of  a 
child ybr  immoral  purpoeee  a  misdemeanor,  by  which  taxeer  is 
incurred ;  and  the  Court  must  treat  it  as  such. 

I  have,  however,  held  the  leases  here  are  leasee ;  and  not  a 
Male, 

But  in  p.  822  of  Macnaghten't  work  before  cited,  there  is  a 
futwa  that  thu  hiring  of  a  girl  by  a  proetitute  to  he  brought 
up  to  her  own  calling  ie  ihadmiiiible ;  and  then  the  words. 
*'  Besides  the  life  of  a  prostitute  is  exceedingly  reprehennbU, 
and  it  can  never  be  tolerated  that  a  person  of  this  description 
should  hire  another  to  make  her  follow  the  same  pursuits,'* 
Moreover  the  note  to  Sadder  Dewanny  Adawlut  Beporti 
Vol.  III.  page  142  shews,  that  under  Mahomedan  law  the 
Magistrate  should  punish^he  attempt  of  compelling  a  person  to 
continue  to  lead  an  immoral  life. 

These  expositions  of  the  Mahomedan  law  authorize  the  opinion 
that  the  hiring  by  the  prisoner  No.  1  is  a  misdemeanor.  Both 
these  ex|)osititms  and  the  opinion  cited  in  the  case  of  October 
17th,  1853,  shew  that  the  Mahomedan  law  looks  to  the  immoral 
purposes  of  the  transfer. 

Indeed  the  tranafidr  by  Mre^  such  as  is  before  us,  heingfbr  Itfe^ 
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effisets  the  immoral  purpote  in  which  the  Mahomedan  law  lays        1858: 

the  grayamen  of  the  misdemeanor,  although  as  to  the  legality  ' 

of  the  di£Perent  speciei  of  transfer,  it  makes  a  clear  distinction.      September  2. 

I  had  douhts  whether  the  person  who  bought  and  the  person       ^^^^  of  ^ 
who  took  on  hire  were  both  wrong  doers  by  Mahomedan  law,  .    Musst. 
or  only  those  who  «ol<^  or  gave  on   hire;  but  the   expositions   twtfo^ere'^ 
I  have  above  cited  have  resolved  my  doubts,  and  that  law,  by 
thosQ  expositions,  includes  the  case  of  those  who  take  o\\  hire. 

1  further  think  the  act  of  which  prisoner  No.  1,  is  guilty 
comes  within  the  misdemeanors  which  can  be  punished  under 
the  Begulations.  The  policy  of  the  Regulation  law  is  clearly 
indicated  in  the  first  part  of  the  preamble  and  in  Section  2,  of 
Begnlation  YIl.  of  1819.  There  the  evil,  the  correction  of 
which  is  aimed  at,  is  the  bringing  up  girls  and  others  for  prosti- 
tution. The  "  taking  and  enticing"  is  only  provided  against 
as  one  kind  of  means  to  that  end.  And  under  the  Begulations, 
mil  concerned  in  the  misdemeanor  would  be  liable  to  punishment, 
although  of  course,  the  measure  of  it  would  be  awarded  with 
reference  to  the  relative  degree  of  guilt,  proved  against  each 
individual  in  each  case. 

I  therefore  convict  prisoner  No.  1,  both  under  the  Mahome- 
dan law,  and  under  the  Regulation  law,  on  the  Ist  count,  i.  e. 
of  taking  on  lease  girls  for  the  purpose  of  making  them  prosti- 
tutes. She  is  also  guilty  of  the  2nd  count :  i.  e.  registering  such 
leases  ;  but  that  is  a  subordinate  act  and  one  done  in  completion 
of  that  charged  in  the  first  count ;  and  requires  no  farther  re- 
mark. 

As  to  the  measure  of  punishment  to  be  awarded  to  prisoner 
No.  1,  Amirun,  I  would  first  remark  thnt  persons  guilty  of 
misdemeanors  under  the  Mahomedan  law  and  Regulations,  are, 
under  Section  19,  Regulation  IX.  oi  1807,  liable  to  be  punished 
either  by  the  Magistrate,  or,  if  he  considers  the  punishment  he 
can  iufiict  too  Httle,  he  can  commit  the  case  to  the  Ses- 
sions Judge.  This  case  has  been  thus  committed,  and  has 
been  referred  to  us,  as  the  judge  and  assessors  have  dif- 
fer red.  On  the  one  hand,  we  have  to  look  at  the  general 
]>revalence  of  the  offence,  as  shewn  on  the  record,  and  the 
repeated  acts  of  the  same  kind  done  by  prisoner  No.  1,  i.  e.  in 
fully  ten  instances  ;  on  the  other  hand,  the  same  record  shews 
such  acts  have  been  practically  little  interfered  with  by 
penalties  oonsistently  enforced  against  them.  On  the  whole, 
I  think  the  claims  of  justice  wiU  be  met  in  this  case  by  a 
sentence  of  two  (2)  years'  imprisonment  with  labor  suited  to 
the  sex  of  the  prisoner.  The  labor  couimutable  on  a  payment 
of  a  fine  of  50  Rs.  The  precedent  of  the  17th  October,  1853, 
supports  this  smaller  measure  of  punishment. 

Prisoner  No.  2,  Kazee  Mahomed  Natiq. — He  is  charged  with 
beings  an  accomplice   and   aiding  and   abetting  in   the  crime 
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1858.        charged  in  the  Ist  count.  He  admits  having  registered  the  deeds 

qI .  A.  B.  C.  and  many  similar  deeds  ;  but  pleads  that  otiier  Cazees 

September  2.  ^^j  ^j^^  Registers  of  deeds  have  done  the  same,  but  he  says  that 
Case  of  y^e  ^^g  ignorant  of  any  criminality  in  so  doing.  The  record 
AMiEUM*'and  *"^  *^®  statements  in  the  letters  of  the  Sessions  Judge  and 
two  others,  their  enclosures  substantiate  the  first  part  of  this  plea.  There 
is,  however,  no  doubt  that  this  prisoner  knew  prisoner  No.  1, 
to  be  a  brothel-keeper ;  and  that  the  girls  would  be  brought  up 
to  prostitution.  He  cannot,  however,  be  found  guilty  of  aiding 
and  abetting  a  specific  offence  when  he  acted  only  as  a  ministerial 
officer,  and  in  no  way  in  an  individual  capacity.  He  is  not  shewn 
to  have  been  in  that  capacity  present,  niding  and  abetting  on 
any  occasion  of  these  transfers  of  girls  to  Amirun,  prisoner 
No.  1,  nor  to  have  known  or  to  have  been  concerned, 
(otherwise  than  by  registering  these  deeds)  with  the  parties  to 
the  transactions,  or  with  the  transactions  themselves.  I  would 
tlierefore  acquit  this  prisoner  and  direct  his  immediate  release. 
He  should  not  have  been  committed. 

Prisoner  No,  3,  TooUeeram^  is  charged  as  an  accessary  before 
the  fact  and  as  aiding  and  abetting.  He  copied  fair,  one  of  the 
deeds  from  the  draft  brought  by  Amirun  to  the  Oazee's  office, 
he,  being  an  assistant  writer  (apparently)  there,  and  to  have  no 
connexion  otherwise  with  the  parties  or  their  transactions, 
'I  would  therefore  acquit  this  prisoner,  and  direct  his  immediate 
release.     He  should  still  less  have  been  committed. 

I  think  the  witnesses  Nos.  1,  2  and  3,  should  be  committed 
for  perjury.  They  made  contradictory  statements  before  the 
Magistrate  and  Sessions  Judge  on  a  point  material  to  the  issue 
of  tlie  case,  and  this  by  the  Regulations,  is  perjury.  That  ma- 
terial point  was,  whether  the  girls  were  hired  to  be  brought  up 
to  prostitution.  To  the  Magistrate  they  deposed  they  were, 
and  that  prisoner  No.  1  was  a  brothel- keeper  and  hired  them 
fur  the  purpose.  To  the  Sessions  Judge  they  said  the  reverse, 
and  that  prisoner  No.  I  was  a  shop-keeper ;  and  the  girls  were 
her  servants  only.  There  was  perjury  also  in  their  evidence  on 
the  2nd  count  against  prisoner  No.  1,  and  in  that  against  pri- 
soner No.  2,  as  to  the  particulars  of  the  registry  of  the  deeds, 
and  the  Cazee's  cognizance  of  the  object  of  prisoner  No.  1  in 
the  hiiing  the  girls. 

The  matters  mooted  in  paras.  12,  13  and  14  of  the  letter  of 
the  Ses<«ion8  Judge  are  for  the  consideration  of  Government. 
The  Sessions  Judge  should  act  accordingly. 

The  1 1th  para,  of  the  letter  of  the  ^iessions  Judge  contains 
an  opinion  apparently  inconsistent  and  illegal.  He  there  states 
that  he  convicts  of  a  criminal  offence,  but  finds  no  criminal 
intent. 

The  attention  of  the  Sessions  J  udge  is  called  to  the  vaguenesses 
of  his  letter  of  reference.     Letteirs  ol  reference  should  succinctly 
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but  dearly  and  cooseoutivelj  contain  the  charge,  the  evidence        1858. 
by  which  it  is  supported,  the  facte  found  on  that  evidence,   the  ^ 
criminalitj  established  thereby,   the  law  by  which  penalties  are  ^P**™***'  ^' 
provided,  and  the  extent  of  the  penalty  deemed  piy)per  for  each       ^^  ^^ 
prisoner  under  the  circumstances  of  his  case,   with  the  '***<>'^8  AinRUN**^and 
of  the  Sessions  Judge  for  his  opinion  on  that  point.  ^^^  other*. 

Mr,  B.  J,  Oolvin. — This  case  has  been  referred  to  me  in  con* 
sequence  of  a  difference  of  opinion  between  Messrs.  Money  and 
Bayley  as  to  the  term  of  imprisonment  to  which  Musst.  Amirun 
should  be  sentenced,  but  I  hold  that  the  proceedings  of  com* 
mitment  and  trial  are  void  ab  initio  and  that  they  should  there- 
fore be  quashed.  There  was  mo  complainant  before  the  Magis- 
trate, who  proceeded  •*  moiu  9uo,**  and  conducted  the  prosecution 
on  the  part  of  Government  alone.  In  a  case  like  this,  it  was 
not  enough  to  justify  the  proceedings  that  Government  should 
be  prosecutor.  Government  is  only  put  in  that  position  to  allow 
the  complainant  to  give  evidence  as  a  witness,  but  here  there 
WHS  no  complainant,  or  for  the  ends  of  justice  in  serious  offences 
the  ruKng  power  may  punish,  though  the  injured  party  waive 
his  private  claim  (Nizamut  Reports,  Vol.  I  page  867,)  but  the 
crime  charged  is  not  an  offence  to  which  this  doctrine  applies. 
It  cannot  be  reckoned  a  heinous  crime  in  which  a  Magistrate 
can  act  of  his  own  accord  by  tlie  last  sentence  of  Section  4, 
Regulation  IX.  of  1807 ;  for  it  is  not  an  offence  declared  by 
law ;  and  the  question  is,  whether  it  is  one  by  Mahocnedan  law  ; 
and  clearly  a  Magistrate  cannot  act  at  all  without  a  formal 
complaint  in  such  case.  The  cases  coming  under  Section  4,  are 
those  enumerated  in  Clause  1,  Section  8  of  the  above  Regulation, 
and  even  then,  it  is  evident  from  the  terms  of  the  Regulation  that 
a  complainant  as  regards  them  is  to  be  the  rule  and  not  the 
exception,  and  this  is  apparent  also  from  Regulation  IX.  1793, 
and  III.  of  1812.  On  reference  to  the  precedents  cited  in  the  judg- 
ments of  Messrs.  Money  and  Bayley,  I  see  that  in  those  of  1858 
tliere  was  a  prosecutor,  the  party  aggrieved,  with  Government. 
€k>vemment  being  only  associated  as  prosecutor /^ro^brm^  under 
the  instructions  contained  in  Circular  Order  No.  85,  dated  81st 
May,  1852,  to  enable  the  Government  advocate  to  appear  if  neces- 
sary in  the  Nizamut  Adawlut,  while  in  the  case  of  Golab  Pesha- 
gur  (May  8th,  184il,)  the  charge  was  forcible  confinement  and 
removing  the  girls  from  place  to  place,  and  their  statements 
were  taken  as  evidence.  In  that  case.  Government  prosecuted 
to  have  the  benefit  of  their  evidence  as  to  the  commission  of  the 
outrage  upon  them,  but  in  this  case,  as  is  apparent  from  their 
depositions,  the  girls  leased  to  the  prisoner  sought  for  no  redress 
and  preferred  no  charge.  I  hold  the  proceedings  of  the  Magis- 
trate to  have  been  entirely  without  warrant  of  law.  I  would 
therefore  quash  the  proceedings  of  commitment  and  trial,  and 
direct  tl>e  discharge  of  Amirun. 

VOL    Tin.  3  B 
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1148.  The  case  must  go  before  another  Judge. 

T" Mr,  A.  Sconce. — In  disposing  of  this  reference,  I  have  to  con- 

Sepfcember  2.    ^^  myself  to   the   charge   preferred    against  Musst.  Amirun. 

Case  of      That  charge  is  as  follows  ;  purcliasing  or  taking  on  lease  for  the 

Ami        '^    d  P^*"^^^*  ^^  ^»  ^^  *^^  ^^  year's,  girls,  being  minors,  of  the  age  of 

two  others?    ^^en  years  and  upwards,  and  free-born  subjects  of  the  State, 

for  the  purpose  of  making  them  prostitutes. 

This  charge  is  founded  on  three  contracts  mutually  executed 
between  the  parents  of  the  children,  on  the  one  hand,  and 
Musst.  Amirun,  on  the  other. 

By  the  deed,  dated  16th  August,  1855,  Fukeerbuksh  hires  for 
the  period  of  ninety  years,  to  Amirun,  his  daughter  Ohandoo  of 
seven  years  of  age,  for  the  sum  of  Bs.  12-8.  This  child  there- 
fore would  appear  to  be  now  about  ten  years  old. 

By  the  deed  of  25th  July,  1848,  Musst.  Teree  hires,  for  the 
period  of  ninety-one  years,  to  Amirun,  her  daughter  Chandoo  of 
four  years,  for  the  sum  of  Rs.  7-12.  This  girl  should  be  now 
about  fourteen. 

By  the  deed  of  15th  June,  1847,  Musst.  Tutree  hires,  for  the 
period  of  ninety-five  years,  to  Amirun,  her  daughter  Mohree  of 
seven  years,  for  the  sum  of  Bs.  20.  This  girl  should  be  now 
eighteen  years  old :  but  in  her  deposition  she  g^ve  her  age  as 
twenty-five. 

If  we  follow  these  deeds,  therefore,  it  is  inexact  to  state,  as  is 
stated  in  the  charge,  that  at  the  date  of  the  contracts,  the  girb 
were  of  seven  years  and  upwards.  One  would  appear  to  have 
been  only  four  years  and  the  two  others  about  seven  years. 
In  all  the  oases,  a  considerable  time  has  elapsed  since  the  con- 
tract was  entered  into,  or  what  is  called  the  crime  was  com- 
mitted ;  in  one  case,  about  three  years  ;  in  the  second,  about  ten 
years ;  and  in  the  third,  about  eleven  years. 

1  apprehend  that  the  duration  of  the  contracts  does  not 
enter  into  the  essence  of  the  ofience.  There  is,  obviously,  no 
distinction,  in  this  sense,  between  a  contract  for  ninety  and  a 
contract  for  ninety-five  years  :  and  so,  I  suppose,  the  contracts 
might  have  been  for  fifty,  twenty  or  ten  years  without  varying 
the  nature  of  the  crime  with  which  the  Magistrate  has  charged 
the  prisoner.  The  crime,  no  doubt  consists  in  hiring  the 
children  for  the  purpose  of  prostituting  their  persons,  and  roust 
be  understood  to  embrace  a  period  no  longer  than  is  necessary 
for  the  consummation  of  that  purpose. 

In  the  charge,  the  term  "  taking  on  lease''  or,  as  1  prefer  to 
say,  hiring,  is  made  to  alternate  with  the  term  "  purchasing." 
The  Magistrate  means  probably  that  the  contract  may  be  con- 
sidered equivalent  to  a  purchase,  and  the  language  used  is 
comparatively  unimportant,  so  long  as  the  exact  nature  of  the 
offence  be  distinctly  intelligible. 

To  liire  a  child  is  not  necessarily  a  crime.     To  receive  into 
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one's  lioase  and  to  engage  to  keep  a  child  for  a  longer  or  a       1853. 
gborter  time  does  not  in  itself  import   an  injury.     In  this  case,  ^, 
we  have  no  question  of  personal  violence  or  personal  restraint.    •?  "^    *"   • 
The  prisoner  is  not  said  to  retain  the  children  against  their  will       ^^  ^ 
or  against  the  will  of  those  who  should  assert  towards  them  the  j^jnBu^and 
rights  of  natural  protectors.     The  charge  is   whoUj  free  from    two  othert. 
violence.     So  far  as  these  proceedings  go,  the  children  were 
freely  assigned  by  their  parents  to  Amirun  ;  by  her,  to  this  day, 
they  have  been  maintained,  and  with  her  they   prefer  to  stay. 
Indeed  the  girl  Mohree  professes  to  be  her  own  mistress  and 
independent  of  the  protection  of  the  Court.    In  her  deposition 
before  the  Sessions  Judge,  she  said,  when  she  grew  up,   she  co- 
habited with  a  man  and  bore  him  a  child  and  still  lived   with 
him. 

For  these  reasons,  it  seems  to  me  that  whatever  may  be  said 
of  other  acts  done,  or  purposes  entertained  by  Amirun,  the  fact 
that  she  hired  the  children  cannot  he  charged  against  her  a»  a 
crime.  No  perwnal  violence-  has  been  exhibited,  and  no  re- 
straint of  their  personal  liberty.  And  I  would  add  that  if  the 
circumstance  of  duration,  which  I  have  already  eliminated, 
were  restored  by  way  of  aggpravation,  the  hiring  would  still  be 
no  crime.  The  90  years'  contract  is,  as  regards  the  child  con- 
tracted for,  in  itself  nothing.  By  that  contract,  no  personal 
restraint  would  be  justified  and,  by  it,  towards  the  child  no 
more  criminal  violence  can  be  supposed  to  have  been  exercised, 
than  if  she  had  been  bound  by  the  threads  of  a  spider's  web. 
The  contracts  as  against  the  girls,  no  Magistrate  could  enforce. 
But,  on  the  other  hand,  while  the  subjects  of  these  contracts  are 
not  personally  aggrieved ;  while  they  do  not  feel  shackled  by 
the  contracts  which  Amirun  holds,  or  the  control  which  she 
exercises,  it  seems  to  me  that  we  cannot  treat  the  reception 
of  the  children  by  Amirun,  and  the  utterly  chimerical  assertion 
of  her  right  as  a  mistress  for  near  a  century,  as  a  crime. 

In  this  view  of  the  acts  of  Amirun,  it  is  immaterial  whether 
we  describe  the  acquisition  of  the  children  as  accomplished  by 
hire  or  by  purchase.  A  contract  of  sale  must  remain  always 
unenforced  and  unenforoable :  and,  necessarily,  any  act  of  vio- 
lence or  restraint  done  under  the  assumed  right  of  that  illegal 
contract,  would  properly  fall  within  the  cognizance  of  the 
Magistrate.  Upon  this  point,  there  is  not,  there  cannot  be, 
any  general  misapprehension  of  a  Magistrate's  duty.  I  do  not 
speak  now  of  the  control  exercisable  by  the  natural  or  lawful 
probectors  or  guardians  of  minors  ;  and,  such  cases  apart,  when 
acts  of  yiolence  or  undue  restraint  are  complained  of.  Magis- 
trates, I  doubt  not,  are  always  prepared,  as  they  are  bound, 
to  give  redress. 

Before  the  promulgation  of  Act  V.  of  1848  slavery  was  legally 
previUent.     Since  this  Act,  however,  the  fetters  of  slavery  are 
8  B  2 
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1868.        snapped,  and  men  and  women  are  bound  only  by  the  engage- 
ments of  tlieir  own  will. 


bep  em      2,        J  q^^^q  ^^^^  ^^  what  I  take  to  be  the  gravamen  of  the  charge, 
^^  ^'       the  liiriug  or  reception  and  keeping  of  three  young  children  so 

AMiRUN^and  **  ^  ^^^^  them  to  lewdness  and  prostitution.  Here,  as  everj* 
two  others  where,  the  destiny  is  n)iserable.  The  unhappy  fact  is  not  to 
be  softened  and  is  to  bu  deplored.  But  I  have  now  to  deal 
with  it  as  a  criminal  charge.  The  difficulties  in  the  way  of  a 
conviction  seem  to  me  insuperable.  It  is  to  my  mind  no 
authority  to  know  that,  according  to  the  Malnmedan  law,  the 
sale  of  a  child  for  immoral  purposes  is  a  misdemeanour.  An- 
other text  may  be  found  to  distinguish  between  the  sale  of  a 
free-bom  man  and  a  slave,  invalidating  the  one  and  legalizing 
the  other.  But  I  am  not  disposed,  for  the  attainment  of  a 
casual  purpose,  to  make  use  of  the  convenience  which  the 
Mahomedan  law,  practically  obsolete,  might,  in  general  lan- 
guage, be  found  to  furnish.  If  I  am  to  convict  and  ponisb,  I 
shoidd  wish  the  crime  to  be  authoritatively  and  precisely 
defined.  What  then,  is  the  crime,  and  under  what  conditions 
is  it  to  form  the  subject  of  a  prosecution  ?  Does  the  crime 
consist  of  the  mere  taking  of  a  child  by  a  woman,  who,  at  the 
time  of  taking,  can  be  proved  to  be  a  prostitute  ?  Or,  besides 
the  taking,  does  it  extend  also  to  the  nurture  of  the  child  ? 
Does  the  crime  embrace  actual  prostitution ;  or,  is  it  complete, 
if  prostitution  be  avoided  ?  Is  the  age  of  the  girl  taken  mate- 
rial, the  same  law  applying  to  a  child  of  7  as  to  a  child  of  14  ? 
How  is  the  crime  affected  by  the  woman,  who  originally  receiv- 
ed the  child,  changing  her  habits  of  life  ?  Would  the  original 
reception  of  the  child  be  still  punishable,  if  she  afterwards  pro- 
posed to  give  her  in  marriage  P 

Again,  it  is  equally  impoi*tant  to  consider  the  circumatances 
under  which  the  Magistrate's  power  to  take  notice  of  the  o(» 
fence  shall  arise.  In  the  present  case  one  of  the  subjects  of  the 
wrong  done  comes  before  the  Sessions  Judge  with  a  child  in 
her  arms.  She  takes  no  o£fexM)e.  She  wishes  to  be  let  alone. 
It  is  eleven  years  since  her  mother  abandoned  her  to  the  pri- 
soner ;  and  it  seems  to  me  to  be  impossible  after  this  interval 
to  fix  a  crime  upon  Amurun.  If  we  do  not  stop  at  ten,  we  may 
not  stop  at  twenty  years.  Here  we  have  no  question  of  con- 
doning an  offenoe,  because  for  years  the  offender  has  soccesa- 
fuUy  evaded  the  pursuit  of  justice  ;  but,  rather,  in  this  case,  for 
ten  years,  there  has  been  no  charge ;  and  seeing  the  relaxed 
morality  and  undefined  law  which  have  hitherto  guided  ua, 
I  think  it  would  be  unjust  to  sustain  this  commitment. 

Again,  speaking  not  of  what  ought  to  be,  but  of  what  the 
law  is,  I  am  sure  that  Magistrates  of  districts  are  not  compe- 
tent, as  visitors  of  houses  of  ill-fame,  to  enquire  into  the  past 
lives  and  present  positions  of  the  inmates.    Such  is  the  function 
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which  in  this  cam  the  oommitting  Magistrate  has  exercised ;        1858. 

but,  as  the  law  stands,  it  seems  to  me  that  the  Magistrate  is  " 

not  competent  to  originate  a  prosecution  of  this  kind :  and  if  ^ 

this  conviction  be  affirmed,  the  dutj  would  appear  to  devolve       ^^  ^^ 

on  Magbtrates  in  every  bazar  and  town  of  their  districts,  to  AMiEUN*^and 

set  on  foot  investigations  into  crimes  which  ten  years  after  the   ^^q  others. 

event  it  is  thought  expedient  to  denounce.     I  observe  that 

Mr.  Toogood  reports  in  one  of  his  letters  that  he  has  "  released 

three  other  women  of  20,  25,  and  35  years  of  age  from  the 

bondage"  of  Amirun.     He  does  not  say  that  these  women  had 

complained  to  him  of  any  restraint  being  put  upon  them  ;  and 

he  would  have  acted  more  discreetly,  I  think,  by  abstaining 

from  the  show  of  authority,  which  possibly  was  not  likely  to  be 

appreciated. 

For  these  reasons,  I  think  the  prisoner  Amirun  should  be 
acquitted.  The  offence  is  indefinite.  The  prosecution  is  a 
surprise.     The  Magisi&rate's  interference  is  without  authority. 

I  have  said  nothing  of  the  remarkably  defective  evidence 
recorded  at  the  trial.  I  observe  only  that  the  Sessions  Judge's 
oonviction  is  pronounced  alinost  wholly,  not  on  evidence  deli- 
▼ered  before  himself^  but  on  statements  made  before  the  Ma* 
gistrate. 

The  Sessions  Judge  convicts  but  pronounces  no  sentence. 
He  appears  to  have  transmitted  the  proceedings  to  this  Court 
in  order  that  the  prisoner,  though  legally  convicted,  might  be 
pardoned.  The  Judge,  I  apprehend,  was  bound  to  declare  the 
sentence  which  this  conviction  entailed :  but,  under  the  circum- 
stances of  this  case,  I  do  not  propose  to  return  the  proceedings 
for  that  purpose. 

Mr,  C  B.  Trevor, — This  case  has  been  referred  to  me  as 
fifth  Judge  and  the  questions  which  I  have  to  determine  con- 
cern the  prisoner  Amirun  alone,  the  other  two  prisoners  charged 
in  the  calendar  have  been  acquitted. 

The  questions  to  be  determined  by  me  are,  Ist,  is  the  offence 
with  which  Amirun  is  charged  a  criminal  offence  known  to 
our  system  of  criminal  jurisprudence  or  not  ?  2ud,  if  it  be,  was 
the  Magistrate  warranted  in  mquiring  into  the  matter  on  his  own 
mere  motion,  or  was  it  necessary,  under  the  law  of  procedure 
enrrent  in  these  provinces,  that  he  should  be  first  moved  by  a 
formal  complaint  in  writing  p  and  8rd,  if  the  offence  with  which 
the  prisoner  is  charged  be  a  criminal  offence  under  the  law,  and 
if  the  Magistrate  were  authorized  in  taking  up  the  ease  himself 
without  a  complaint  in  writing,  is  the  offence  charged  proved 
against  the  prisoner  P 

The  third  point  might  be  enquired  into  first,  and  the  two 
law  points  left  for  determination  only,  in  case  the  evidence 
should  be  found  sufficient  to  support  the  cliarge  against  the 
pri;5oner.     As,  how4»ver,  by  this  course,  in  case  the  evidence 
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1858.  were  insufficient,  the  points  of  law  would  receive  no  consider* 

sTt     bera  **^^*^»  ^^^  ^  ^^  seems  advisable  after  four  of  my  oolleagues  have 

p  em        .  g^'^^Q  opinions,  that  1  should  also  state  mine  upon  them,  I  pro» 

^^..  c^^  ^o  consider  the  questions  in  the  order  in  which  they  stand 

Auiuvv   and*^®^®* 

two  others.  The  offence  charged  against  the  prisoner  Amirun  is  the 
purchasing  or  taking  in  lease,  for  the  period  of  90  or  91  or  95 
years,  girls,  being  minors  of  the  age  of  7  years  and  upwards, 
and  free-born  subjects  of  the  State,  for  the  purpose  of  making 
them  prostitutes. 

The  charge  as  laid  is  founded  upon  three  deeds,  dated  severally 
the  15th  June,  1847,  the  2dth  July,  1848,  and  16th  August^ 
1855  ;  and,  for  the  purpose  of  determining  whether  the  charge 
is  really  for  purchasing,  or  taking  on  lease,  for  the  purposes  of 
prostitution,  (for  both  offences  are  erroneously  coupled  together 
by  the  word  ''  or"  used  in  an  interpretative  sense)  it  will  be 
necessary  to  turn  to  the  deeds  themselves. 

The  three  deeds  are  evidently  drawn  up  according  to  one  and 
the  same  mould.  They  recite  in  each  instance  on  the  part  of 
the  letter  or  lessor  that  he  or  she,  the  father  or  mother,  being 
pressed  by  poverty  had,  for  the  consideration  of  a  few  rupees, 
leased  his  or  her  daughter,  minors,  to  Musst.  Amirun  the  pri- 
soner, for  the  period  of  from  90  to  95  years,  for  performance  of 
whatever  business  of  the  said  lessee  might  arise  ;  and  that, 
having  received  the  consideration  money,  each  surrendered  his 
or  her  daughter  to  the  lessee  according  to  the  terms  of  the 
instruments;  and  the  lessee  or  hirer,  on  her  part,  contracts 
that  she  will  supply  the  girls  with  the  necessary  food  and  rai- 
ment, and  employ  them  in  any  necessary  business  that  may 
arise. 

Now,  there  is  no  question  that,  under  Mahomedan  law,  a 
parent  can  let  out  for  hire  an  infant ;  and  it  is  equally  unques- 
tionable, that  when  the  infant  attains  the  age  of  puberty,  she 
can  either  affirm  or  annul  such  contract  entered  into  by  her 
parents  ;*  but  the  point  which  1  have  now  to  determine  is, 
whether  the  contracts  entered  into  between  the  prisoner  and 
the  fathers  and  mothers  of  the  three  girls,  is  a  contract  of  hire 
at  all  under  Mahomedan  law. 

In  order  that  a  contract  of  hire  should  be  valid  under  that 
law,  it  is  necessary  that  the  usufruct  and  the  hire,  in  other 
words  that  the  subject  contracted  for  and  the  recompense  fixed 
for  the  same,  should  be  particularly  known  and  specified.t  In 
the  present  cases,  the  general  services  of  the  minors  are  the  sub- 
ject contracted  for,  and  their  food  and  clothing  are  the  recom- 
pense to  be  paid  by  the  hirers.     So  far,  judging  from  the  face 

*  Macnaghten's  Mahomeden  law,  page  821. 
t  Hedsya»  YoL  IIL  page  313. 
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of  the  deeds  alone,  there  would  seem  to  be  nothing  objectionable        1859. 
or  invalid,  in  the  contract.     There  is,  however,  a  further  recital 


that  the  fathers  and  mothers  of  the  several  girls,  in  consider-  September  2. 
ation  of  a  small  sum  of  monej,  had  each  surrendered  his  or  her       ^"«  of 
daughter  to  the  hirer  for  a  term  beyond  that  of  the  duration  *  ^f^uN^^in^ 
of  human  life.  two"othe». 

Now,  though  these  words,  as  used,  are  applicable  to  a  con- 
tract of  hire,  I  am  of  opinion  that  beneath  these  words  there 
lie  all  the  essentials  of  a  sale.  There  is  the  transfer,  once  for 
all,  nominally,  of  the  service  of,  but  in  reality  of  property  in  the 
children,  for  the  term  of  their  natural  lives  or  a  total  surrender 
on  one  side,  of  all  right  in  them  in  exchange  for  the  sum  of 
money  paid  by  the  other. 

As  then,  these  deeds  on  which  the  present  charges  are  based, 
though  partly  bearing  the  form  of  leases,  are  reidly  and  essen- 
tially contracts  of  tide,  the  charge  against  the  prisoner  will 
stand  for  purchasing  the  girls,  being  minors,  with  a  view  to 
makuig  them  prostitutes ;  and  the  question  is,  whether  that 
offence  is  criminal  under  Mahomedan  law  or  not. 

Objection  has  been  taken  to  the  application  of  Mahomedan 
law  to  the  present  case,  inasmuch  as  it  is  obsolete;  but  I 
apprehend,  that  however  much  we  might  wish  that  it  were  so,  it 
is  still  current,  and  that  that  law,  as  modified  by  the  Regulations, 
18  the  law  by  which  the  Criminal  Courts  in  the  Regulation  pro- 
vinces are  at  the  present  day,  governed.  At  the  same  time, 
I  should  have  great  reluctance,  were  it  necessary  for  the  present 
case  so  to  do,  in  exhuming  a  new  crime  from  the  Hedaya,  or 
other  works  of  Mahomedan  criminal  law,  and  in  applying  it 
for  the  first  time  to  the  circumstances  of  this  case.  Such  a 
course,  however,  of  procedure  is  not  in  the  present  occasion, 
necesstary.  The  crime  of  purchasing  children  for  the  purpose 
of  prostitution,  has  been  recognised  by  this  Court  as  a  miitde- 
meanor  under  Mahomedan  law  on  two  different  occasions  so 
lately  as  1858.*  I  have  no  ditficulty  therefore  in  following 
those  precedents,  and  declaring  that  the  crime,  as  charged, 
ag^ainst  the  prisoner,  is  a  criminal  offence  under  our  system  of 
criminal  jurisprudence. 

It  is  to  be  remarked  that  the  gravamen  of  the  charge 
as  laid,  consists  in  the  immoral  purpose  for  which  the  act  of 
purchase  was  made.  In  order,  therefore,  to  bring  the  crime 
home  to  the  prisoner,  the  act  of  purchase,  and  the  evil  intent 
with  which  it  was  made,  must  both  be  proved ;  and  if  the  act 
and  the  intent  be  fully  proved  to  have  concurred  in  time,  the 
crime  will  be  established,  and  this,  it  appears  to  me,  without  any 
indetiniteuess  or  other  ditiiculty. 


*  See  Sadder  Nizamut  BeporU  for  1853,  pages  680  and  643. 
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1858.  Though  the  offenee,  with  which  the  prisoner  is  charged,  is  m 

; misdemeanor  under  the  law,  I  am  of  opinion  that  it   was  not 

September  2.    ^»ojnpetent  to  the  Magistrate  of  his  own  mere  motion  to  origin- 
CtkM  of       1^^  fjhig   enquiry  ;  but  that  a  formal  complaint  in  writing  was 
MussT.      necessary,  before  he  could  move  in  such  a  matter.     The   words 
twxTothers.    ^f  Section  6,  Eegulation  IX.  of  1807,  are  clear  upon  the  point ; 
and  require  that  a  formal  complaint   in   writing,  should  be 
preferred  to  the  Mag^istrate,  as  to  all  bailable  crimes   and  mis- 
demeanors.    Whateyer  difficulties  may  arise  in  some  instances 
none  can  arise  in  the  case  before  me.     The  offence  is  simply  a 
misdemeanor,  and  it  is  a  bailable  offence ;  and  consequently,  under 
^  the  express  words  of  the  law   above   cited,   requires   a   written 
complaint  to  be  preferred,  ere  the  Magistrate  can  take  cogni- 
zance of  it. 

But  it  may  be  said  that  though  the  law  of  procedure  in  ques- 
tion requires  a  formal  complaint  in  writing  in  certain  cases,  still 
the  present  offence  charged  against  the  prisoner  is  one  against 
public  morals,  and  is  included  within  the  provisions  of  Act  II.  of 
1856 ;  and  if  so,  the  Magistrate  could,  on  his  own  personal 
knowledge,  proceed  against  the  prisoner  for  the  offence  with 
which  she  stands  charged. 

The  law  in  question  was  passed  with  a  view  of  enabling 
Magistrates  and  certain  other  officers  to  take  cognizance  of  all 
offences  which  affect  the  public,  without  requiring  a  complaint 
in  writing  and  the  attendance  of  a  complainant.  By  its  first 
Section,  it  is  enacted  that  "so  much  of  Section  5,  R^u- 
lation  IX.  of  1793,  of  Section  6,  Kegulation  VI.  of  1803, 
of  Section  6,  Regulation  IX.  »»f  1807,  of  the  Bengal 
Code,  as  require  a  complaint  in  writing  to  be  preferred  to  a  Ma- 
gistrate or  the  attendance  of  a  complainant  shall  not  apply  to 
any  offence  which  affects  the  public,"  and  Section  2  enacts, 
"  that  a  Magistrate  or  other  officer  having  jurisdiction  over  such 
offences  may,  on  the  information  of  a  Police  officer,  or  other 
person,  to  be  given  on  oath  or  affirmation,  or  on  his  own  per- 
sonal knowledge  (having  first  recorded  the  ground  titereof  in 
bis  own  hand-writing)  proceed  against  any  person  for  snch 
offence  in  the  same  manner,  as  if  a  complunt  in  writing  had 
been  preferred  and  duly  deposed  to." 

What,  then,  are  the  offences  which  affect  the  public? 
Offences  may  be  divided  into  three  classes ;  those  which  sff^^t 
the  individual  and  him  alone.  Xmongst  these  can  come  all 
petty  offences,  such  as  abusive  language,  calumny,  inconsiderable 
Hi'sault  and  affray.  Those  which  injure  both  the  public  and 
individuals,  such  as,  larceny,  burglary,  arson,  and,  in  short,  all 
malicious  offences  against  person  and  property ;  and  thirdly, 
those  which  are  purely  public  in  their  character,  such  as  acts 
endangering  the  public  health,  public  morals  and  decency, 
public  peacCy  and  public  justice.     These  become,  by  then*  very 
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existence,   criminal,  and   it  is  immaterial  whether  in  fact  they        185f?. 
have  produced  injury  to  any  individual  or  not.  ^ 

It  is  to  this  class,  it  would  seem,  from  its  terms  to  which  the     ^  ^ 
law  of  1856  above  cited,  refers ;  and  looking  beyond  its  terms       ^®®  ^^ 
to  the  intention  of  the  legislature,  it  would  seem  from  the  cor-  a  j^jR^^^and 
Tespondence  which  took  place  previous  to  the  enactment  of  the   two  others. 
law,  that  it  was  intended  to  dispense  with   the   necessity   of  a 
private  prosecution   in   offences   against   public   morality   and 
decency,  and  generally  against  the  public  weal.     Such  being  the 
cnse,  this  question  then  remains,  does  the  offence  charged,  come 
within  the  category  of  offences,  which  affect  the  public,  as  that 
term  is  used  by  the  legislature  ? 

On  analysing  the  crime,  it  is  clear  that  it  is  one  mainly 
.igainst  the  purity  of  the  infants  sold  and  purchased ;  and,  as 
between  the  pjirties  to  the  transfer,  is  a  conspiracy  for  the 
defilement  of  an  infant  female.  But  whatever  name  be  given 
it,  it  is  essentially  an  offence  against  the  person.  Tliis  may  bt3 
allowed,  and  it  be  said  that,  although  an  offence  against  the 
person,  and  therefore,  in  the  first  instance, »  private  wrong, 
yet  the  intent  charged,  is  so  directly  injurious  to  tlie  public  at 
large,  that  the  State,  for  the  protection  of  the  individual,  should 
notice  and  punish  it,  as  though  it  were  committed  against  the 
public.  •  ' 

There  is  no  doubt  that  prostitution  is  a  great  moral  evil. 
At  the  same  time  it  must  be  remembered  that  law  and  morality 
are  not  co-extensive ;  but  that  there  are  duties  clear  and  well 
defined  in  the  last  which,  from  their  nature,  are  not  taken  into 
account  by  the  former.  Up  to  what  point  the  law  should 
enforce  moral  duties,  will  be  determined  differently  by  different 
communities  ;  though  the  more  civilized  a  country  is,  the  more 
exactly  and  fully  its  laws  will  represent  and  give  effect  to  the 
moral  sentiments  of  the  community.  But  this  much  seems  clear, 
that  in  order  to  bring  an  offence  under  the  designation  of  one 
affecting  the  public  morals  under  the  system  of  criminal  law 
existing  in  this  country  it  must  be  one  tending,  irrespective  of 
any  injury  to  any  individual,  iy  its  directness  and  openness,  to 
impair  the  public  morals  ;  and  also  that  matiy  acts  of  highly 
immoral  nature,  if  done  in  a  private  manner,  are  not  punishable 
criminally  as  offences  against  the  public. 

Now  applying  this  test  to  the  offence  charged,  there  is  no 
ground  for  saying  that  either  by  its  directness  or  openness  the 
public  morals  have  been  affected.  If  so,  it  is  impossible  to 
look  upon  it  as  an  offence  against  the  public,  as  those  terms  are 
used  iu  Act  II.  of  1856. 

For  the  reasons  then  given  above,  I  am  of  opinion  that  the 
offence  with  which  the  prisoner  Amiruu  is  charged,  is  a  mis- 
demeanor under  Mahomedan  law ;  that  it  is  an  offence  o«ly 
against   the  persons  of  the  minors,  and  not  one  affecting  the 

TOL.   Tin.  d   C 
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1868.        public  morality;  and   thai,  consequently,  under  the    law  of 

r~     ,     _     procedure,  Section  6,  Regulation  IX.  of  1807,  a  written   oom- 

Sep  em    p   .    pjj^jjjij  ^^  |.|^g  Magistrate  was  necessary  to  give  bim  jurisdiction 

^^  ^'       over  it.  As,  however,  the  Magistrate  has  acted  without  that  ne- 

AMiBuir    and  pessary  condition  precedent  to  action  on  his  part,  his  proceedings 

two  others.     ^^^^  been  entirely  without  warrant  of  law,  and  the  prisoner 

Amirunis  at  once,   without  entering  upon  the  third  point  laid 

down  for  my  determination,  viz.  whether  the  offence  is  proved 

against  her,  entitled  to  her  immediate  release. 


Pbesbnt  : 

A.  SCONCE,  Esq.,  Jud^e,  ahd  G.  LOCH,  Esq., 
Officiating  Judge, 
Pumeoh.  ^^_ 

1858.  GOVERNMENT  ato  akothbb 


September  10.  versus 

Cii«e  of  SYUD  TUSSUDDUCK  HOSSEIN. 

sudduckHos-      ^^^^  Charged.— 1st    count,    wounding    with   intent  to 
ssiK.        murder  Musst.   Hafizun ;  2nd  count,   attempting  to   commit 
suicide. 
Evidence  of     Committing   Officer. — Mr.  H.  Balfour,  Officiating   Magis- 
the  prosecutor  ^^^^0  of  Purneali. 

n^  o^f  i^^  Tried  before  Mr.  W.  H.  Brodhurst,  Officiating  Sessions  Judge 
mature  age  re^  0^  Purneah,  on  the  17tli  July,  1858. 

iected,  as  they  Bemarks  by  the  Sessions  Judge. — The  facts  of  the  case  as 
had  given  that  given  in  the  evidence  are  as  follows. 

evidence  with-  rjij^^  prisoner  was  employed  as  a  teacher  in  the  house  of  the 
Sien  the*8im^  P^^^secutor,  ShahamutooUah,  where  he  used  to  teach  a  few  other 
pie  affirmation  children  besides  the  prosecutor's  own  family.  He  had  been  so 
prescribed  by  engaged  about  six  months,  when  ou  a  Sunday  morning  in 
SectionlS,  Act  Falgoon  last,  three  or  four  hours  after  sunrise,  the  prisoner 
11.1855.  The^Ug^  ^|,q  prosecutor's  little  girl  Hafizun  to  him,  and  asked 
thT"  '^sioM  ^***^  *^*®  ^^  ^^^^  ^'^^^  *  P^^*^  **>»*  belonged  to  bim.  The 
Judge  called  <^^*il^  ^^o  ^^  ^^  ^^^  y^''^^  ^^  the  time  the  prisoner  called  her, 
to  the  provi-  went  to  the  M  ucktubkhanah  in  which  were  the  prisoner  and  the 
•ions  of  Sec-  other  children,  and  informed  the  prisoner  that  she  knew  notlung 
^ho  ^^  ^\  *^^  about  the  phial,  upon  which  the  prisoner  seized  her  by  the 
andThe  n^i  ^^^^  and  feet,   threw  her  upon 

Tier  in  which      Prosecutrix  Hafizan.  a  charpog  in  the  room,  and  with 

the  evidence  of     ^^'- ^^- i»  ^®^'""»  ,  ,  his  knife,  which   he   took   from 

witnesaes      of        »  »»  2.  Moowdbuksh.  ^^^^^  ^^^  ^^^^  ^^^  j^^^  i\xT09X. 

"Sr^^       ;:        ::i1p-^  she  managed  to  escape  ^  bim 

corded,  point-  n  n  ^t  Abdoolkureen*.  and  ran  out  mto  the  yard  where 
od  out!  she  fell  fainii  with  loss  of  blood. 
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The  prisoner  immediately  attempted  bis  own   life  with   the        1858. 
8ame  knife,  and  the  children   all  screamed  out.     Their  cries       ^^^i^  ,n 
attracted  the  attention  of  the  prosecutor,  and  the  witnesses,  as     I'         ^ 

per  margin,  who  were  at  the   p  ^%?5 
No.  9,  Uthoo.  door  of  the  house,  in  conversa-  ,!lSnr;  Hi;i 

-  \^  ?rZ?r;h  tion,  and  they   all   went  at  once  ''^^J^"^" 

M 13,  DanooUan.  •     'J    j.i  •  mi         ^i 

„  1^  Alumoollah.  >nside  the  premises.    There  they 

found  the  little  girl  as  above 
described,  the  prisoner  stretched  on  his  eharpoy  with  his  throat 
just  cut,  and  the  knife  in  his  hand,  and  the  other  children  said 
that  the  prisoner  had  killed  Hafizun  and  himself  also. 

The  witnesses  as  per  margin 

No.  6,  Janallae^  attested  the  90oruthalL 

»   Q*  nf?'*  ^^®  wounded  parties  were  sent 

~   ^•^**'^-  in  to  the  station    for    medical 

WH.  No.  8,  Dr.  V.  J.  lUrie.         treatment.     The  Civil  Assistant 

Surgeon  describee  the  wound  of 
the  girl  as  one  of  four  inches  in  length,  one  inch  in  breadth  and 
half  an  inch  deep.  Only  the  skin  and  superficial  muscles  of  the 
throat  had  been  divided.  The  wound,  although  of  a  serious 
nature,  was  not  likely  to  result  in  death.  And  the  wound  of  the 
(Nrisoner  which  was  also  cm  the  throat,  he  states  was  of  a  more 
serious  nature,  the  instrument  by  which  the  wound  had  been 
inflicted  having  divided  the  wind-pipe.  This  wound  was  about 
four  inches  in  length,  one  inch  and  half  in  width,  and  in  depth 
also  one  inch  and  a  half. 

The  knife  was  six  inches  long  and  weighed  three  ioloi. 

The  witnesses  Nos.  7,  10  and 

"  1 1'  Hub^  soner's  mofussil  confession,  but 

failed  to  do  so  satisfactorily. 

The  prisoner  pleaded  noi  guilty  to  both  charges. 

Before  this  Court  he  ignored  his  mofussil  and  foujdary  state- 
ments, saying  he  could  not  be  responsible  for  any  thing  he  had 
previously  written,  as  his  mind  was  in  a  disordered  state  from 
the  wound  he  had  been  sufiPering  from.  He  then  stated  that 
whilst  lying  asleep  on  his  eharpoy  on  the  morning  in  question, 
some  unknown  persons  had  attempted  to  take  his  life  by  cut- 
ting his  throat,  that  he  saw  two  men  running  away,  but  as 
their  backs  were  towards  him,  he  could  not  recognize  them,  and 
he  could  not  say  who  had  wounded  the  child.  He  asserted 
that  there  was  a  general  ill-feeling  towards  him,  in  the  village, 
on  account  of  a  supposed  improper  intimacy  between  him  and 
the  giri,  and  he  insinuated  that  for  this  cause,  the  family  and 
neighbours  might  have  desired  to  get  rid  of  both  of  them. 
He  said  he  was  fond  of  the  girl  and  she  liked  reading  with  him, 
and  that  when  in  consequence  of  her  marriage  bmng  talked 
about,  her  parents  thought  it  proper  she  should  no  longer  read 
8  c  2 
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1858.         with   bim   and  the  other  childreo,   and  they  shut  her  up  in  tlie 

"^^    ["r    ~  house,  she  used  occasionally  to  make  her  escape  and  come  to 

•ptum  or     .  j^j^^  ^  ^^^j      rpjj^  account  differs  from  both  his   mofussil  and 

Case  of      foujdary  statements.     In  the  former  he  admits  having  cut  the 

budduckHos-  ^*^^'^  throat,  because  she  first  cut  his.     In  the  latter  written  by 

BBiif,         ^^^  prisoner  himself  in  presence  of  the  Assistant  Magistrate,  he 

says   the   girl  first   attempted  to  cut  his  throat,  and  that  he 

ran  after  her  to  catch  her,  that  on  coming  up  with  her,  he  gave 

her  a  knock,  and  that  as  she  had  the  knife  in  her  hand  she  may 

possibly  have  cut  her  own  throat  with  it. 

Tim  futwa  of  the  Law  Officer  with  whom  the  case  was  tried, 
acquits  the  prisoner  of  both  charges,  the  reasons  being,  that  as 
all  the  eye-witnesses  were  under  age,  and  the  confession  of  tlie 
prisoner  was  not  proved,  there  is  no  legal  evidence  against  brim, 
und  for  want  of  proof  he  ought  to  be  discharged. 

I  am  unable  to  concur  with  the  Law  Officer.  The  eye-witnesses 
and  the  prosecutrix,  it  is  true,  were  all  children  under  eight 
or  nine  years  of  age,  and  the  mofussil  confession  of  the  prisoner 
was  certainly  not  satisfactoi  ily  proved.  But  those  circum- 
stances do  not  appear  to  me  sufficient  to  warrant  the  acquittal 
of  the  prisoner.  The  confession  may  be  set  aside  as  doubtful. 
But  I  see  no  reason  why  the  statements  of  the  girl  Hafizun  and 
the  other  five  children,  the  witnesses  Nos.  1,  2,  8,  4  and  5, 
should  not  be  believed.  They  are  perfectly  consistent,  and  the 
children  appeared  to  be  teUing  the  truth.  Had  they  been 
tutored  to  give  a  false  account  of  the  affietir,  some  of  them  would 
in  all  probability  have  broken  down  in  endeavoring  to  tell  the 
story.     Besides  their  accounts  are  very  strongly  corroborated 

by  the   testimony  of  the  wit- 
No.  9,  Uthoo.  nesses  Nos.  9,  12,   13   and   14, 
::  IS::Z..                        ^^^  of  the  glrrsfather  Shahmut. 
„  14,  AlleemooUah.                     ooUah      the    prosecutor.      The 

children  all  say  they  were  pre- 
sent and  saw  both  deeds  committed  by  the  prisoner,  and  the 
other  witnesses  who  were  on  the  spot,  immediately  after  the 
commission  of  the  crimes,  confirm  the  children's  statements. 
Hafizun,  a  girl  of  eight  or  nine  years  of  age,  was  found  on  the 
fioor  of  the  yard,  with  her  throat  cut  and  bleeding.  She  in* 
formed  the  witnesses  the  prisoner  had  just  wounded  her.  The 
other  children  did  the  same,  and  the  prisoner  was  found 
stretched  on  a  charpoy  in  the  room  where  the  children  had 
been  reading  with  his  own  throat  cut,  and  his  knife  in  his 
hand.  He  appears  to  have  fallen  back  on  the  charpoy  just  as 
the  witnesses  reached  the  room.  His  hand  relaxed  its  hold  of 
the  knife  and  the  latter  fell  under  the  charpoy^  whilst  the  wit- 
nesses were  looking  on  at  the  scene.  I'he  Law  Officer  appears 
to  take  no  account  of  the  circumstantial  evidence.  To  mj 
mind^  the  evidence  is   Viivy  conclusive  against  the  prisoner. 
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His  defence  is  worthless  and  his  story  improbable.     It  remains         1858. 

to  consider  the  intent,  the  motive,  and  state  of  mind  of  the" T""^ 

prisoner  at  the  time.  September  10 

The  intent  is  clearly  shown  by  the  position   of  the  wound.       ^^**®  of 
It  could  have  been  inflicted  for  no  other  purpose  than  to  destroy  -^I^^  ■^*" 
life.     It  was    not    likely    to  cause  death  according    to  the        ^^^   ^' 
medical  testimony,   but   that  fact  does  not  affect  the  original 
intention  of  the  individual  who  inflicted  the  wound.     That  the 
girl  was  not  killed,  was  probably  accidental,  and  owin<^  to  the 
prisoner's  indecision,   or  repentance,    whilst    committing  the 
crime.     This  opinion  is  supported  by  the  prisoner's  immediately 
attempting  suicide. 

The  motive  for  committing  the  crime  is  not  quite  so  clear. 
The  one  assigned  by  the  childi'cn  appears  at  first  insufficient, 
but  as  the  prisoner  would  seem  to  have  given  way  to  temper 
for  some  days  previous  to  the  occurrence,  it  is  not  impossible 
but  that  he  may  have  worked  himself  into  a  fit  of  passion  on 
that  day  also,  however  trifling  the  cause  may  have  been.  And 
this,  I  consider  was  really  the  case.  The  only  other  motive 
that  seems  to  present  itself,  is,  that  the  prisoner  may  have  been 
disappointed  in  not  obtaining  the  girl  in  marriage,  and  deter- 
mined to  destroy  both  her  and  himself,  and  that  the  story  of 
the  phial,  told  correctly  by  the  children,  was  the  means  used  by 
the  prisoner  to  bring  the  girl  within  his.  power.  This  idea, 
however,  is  not  supported  at  all  by  evidence. 

Next,  as  to  the  prisoner's  state  of  mind  at  the  time.  The 
adult  witnesses  all  state  there  was  no  reason  to  believe  him  of 
unsound  mind,  that  his  temper  had  been  unaccountably  violent 
and  passionate  for  some  few  days  before,  but  there  was  nothing 
further  peculiar  about  the  prisoner.  One  witness  mentioned 
that  in  consequence  of  the  prisoner's  hot  temper,  he  had  refused 
to  let  his  son  read  with  him.  And  the  Civil  Surgeon  who  had 
the  prisoner  under  his  charge  for  ten  weeks,  for  the  purpose  of 
observing  his  conduct,  saw  no  reason  to  think  that  he  had  ever 
been  of  unsound  mind.  He  was  of  opinion  that  the  prisoner's 
manner  and  silence  during  the  first  part  of  the  time  he  was 
under  treatment,  were  owing  to  the  wound,  which  was  no  doubt 
painfnl,  and  rendered  silence  almost  compulsory,  and  also  pro- 
bably to  remorse  for  his  crime.  I  would  convict  the  prisoner 
on  both  counts,  and  sentence  him  under  the  provisions  of 
Regulation  XII.  of  1829,  to  ten  years'  imprisonment  with  labor 
in  irons. 

Bemarks  hy  the  Nizamui  Adawlut. — (Present :  Messrs.  A. 
Sconce  and  G.  Loch.)  The  Court  consider  the  charge  upon 
which  the  prisoner  has  been  tried,  to  be  satisfactorily  proved 
against  him  by  the  evidence  of  the  prosecutor  Shahamutoollah, 
and  the  witnesses  Nos.  9,  12,  13  and  14,  and  convicting  him  of 
having  wounded  the  girl,  Hafizun,  with  intent-  to   murder  her, 


890        CASES  IN  THE  NIZAMXJT  ADAWLUT. 

1858.       do  sentence  him,  as  recommended  by  the  Sessions  Judge^  to  ten 

— ~  years'  imprisonment  with  labor  and  irons. 

September  la     r^j^^  q^^^  Yi&ye  been  obliged  to  disregard  the  whole  of  the 

Case  of      evidence  given  by  Hafizon  and  the  witnesses  Nos.  1,  2,  3, 4 

udduckHos-  *"^  ^»  ^  ^^  ^**  ^^^  ^^^^  taken  according  to  law.     Both  tbe 

gjjir.        Sessions  Judge  and  Magistrate  appear  to  have  misunderstood 

the  purport  of  Act  XL  1855,  and  to  have  thought  that  because 

the  children  were  too  young  to  understand  the  nature  of  an 

oath  or  solemn  affirmation,  they  were  to  be  examined  wUhout 

any  affirmatUm.     The  Judge  should  first  have  ascertained  from 

each  of  these  witnesses  whether  he  or  she  understood  the  nature 

of  an  oath ;  and  should  have  recorded  the  answers ;  and  if  the 

witness  pleaded  ignorance,  or  the  judge  were  otherwise  satisfied 

that  the  witness  was  of  immature  age,  he  should  have  been 

required  to  give  his  evidence  on  simple  affirmation  as  provided 

for  in  Section  15,  Act  II  1855,  and  a  note  to  that  effect  should 

have  been  recorded  at  the  commencement  of  the  deposition. 

Evidence  taken  without  such  simple  affirmation  is  not  available 

on  the  trial  for  the  conviction  of  a  prisoner. 


Fbesent  : 

A.  SCONCE,  Es<2.,  Judge  Ain>  G.  LOCH,  E84^, 
Qffieiaimg  Judge. 

GOVERNMENT 

Hooghly.  ^^^^ 

GOPAUL  GHOSE  CHASSA. 
1858, 

Cbihs  Chabgsd. — 1st  county  dacoity  on  the  night  of  the 


(September  24.  24>th  September,  1845,  in   the  houses  of  Bhurrut  Nundee  and 

Case  of      Banessur  Mookerjee  of  S^jney  Thanuah  Mouleshur,  zillah  Burd- 

QoFAUL      wan ;  2nd  count,  dacoity  with  murder  in  the  house  of  Xisto- 

GuosB  CuAS*  mohun  Bhuttachareaof  Nubusta,  tiiannah  Gangoor,  zillah  Burd- 

^^  wan,  on   the  night  of  5th  May,  1850;  Srd  count,    having 

Priaonepcon-  belonged  to  a  gang  of  dacoits. 

▼icted  of  be*      Committing  Officer. — Baboo  Chunder  Seekur  Boy,  Deputy 
longing   to  a  Magistrate  for  the  suppression  of  dacoity  at  Hooghly. 
gang   of  Da-     ri^-^ied  before  Mr,  E.  Jackson,  Officiating  Additional  Sessions 
e^denc^'^ofS  J^«  ^^  Hooghly,  on  the  Uth  August,  1858. 
proven,    cor«      Hemarks  bg  the  Officiating  Additional  Sessions  Judge. — The 
roborated    bj  piisoner  pleaded  not  guiltg, 

ciroumstonoeB  Three  approvers  give  evidence  against  him,  charging  him 
reoorded  inde- ^^^^  having  belonged  to  a  gang  of  dacoits  living  in  the  village 
Uidr  teetimo-  ^^  ^\io<>P  thannah  Mouleshur,  zillah  Burdwan,  at  the  head  of 
ny.  which  was  the  notorious  Sonatun  Mundul,  who  was  sentenced 

to  transportation  for  life  by  the  Nizamut  Adawlut,  on  his  own 
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eonfession  that  he  had  been  concerned  in  thiriy-dve  dacoitics,         1858. 
Tide  Nizamut  Adawlut  Reports,  dated  30th  October,  1855.  7[ 

The  firat  approver,  No.  1,  Shoobul  Chung,  alone  was  present  ^P*«»h©r  24. 
in  the  first  daooity  charged,  ?iz.  that  at  Sheezna,  on  the  night       ^"*^  o' 
of  the  24th  September,  1845,  when  two  houses  were  attacked,  ^^^^^^ch 
the  first  that  of  Baneahur  Brahmin,  the  second  belonging  to  ^^    ^ 

Bhurrut  Nvndee,  who  was  plundered  of  3,000  Rs.  worth  of 
property.  The  approver's  account  of  this  crime  is  correct,  as 
correct  as  far  as  it  goes.  It  was  detailed  by  him  in  January, 
1858.  To  corroborate  his  statement  is  produced  the  confession 
made  by  the  head  of  the  gang,  Sonatun  Mundul,  three  years 
ago.  There  can  be  no  doubt  that  they  have  not  colluded,  as 
Sonatun  Mundul  was  transported  in  the  year  1855.  Still  the 
account  given  by  both,  points  to  the  same  gang  and  to  the 
same  circumstiuices  attending  the  dacoity.  Ii^natun  gives 
much  fuller  particulars  and,  as  the  leader  of  the  gang,  ia 
acquainted  with  all  matters  connected  with  it.  Both  Sonatnn'a 
confession  and  the  approver's  deposition  and  confession  implicate 
the  prisoner,  €k>ptful  Ohassa,  in  this  crime. 

A  reference  to  the  record  shows  that  it  oontains  strong 
corroboration  of  their  statement.  The  villagers  of  Bijoor 
had  ascertained  that  several  of  the  bad  characters  were 
absent  on  the  night  this  dacoity  was  committed,  and 
they     were    on    the     watch    to    aiTCst     them     on     their 

Beoord  Ifo  300      se  5  return.  They  did  seize  one  DooU 

*  P*6®   •  J^|J  Q^nii^  q£  Bijoor  with  a  bnndle 

of  property  upon  him.  On  being  questioned,  he  acknowledged 
that  Sonatun  Mundul  and  nine  or  ten  others,  among  them  the 
prisoner  No.  1,  Gopaul  Chassa,  had  taken  him  to  commit  a 
dacoity.  He  denied  this  afterwards,  but  on  this  statement  of 
his,  others  of  the  gang,  Mudoo  Ghose,  the  prisoner's  brother, 
Sagur  Khan  and  Anoop  Qbose,  all  named  by  the  approvers, 
were  arrested.    The  two  latter,  however,  alone  were  convicted. 

T>  ^        -hjr    '  ,u^<.         X  Mudoo  Ghose,  Sonatun  Mundul, 

Burdwan  Magistrate  rooboocth     nv.      -*        n     j  j    t\     n  i! 

r«^  pages  281-Sa.  Chundee  Bagdee  and  Doollub 

Gwala  were  called  on  to  furnish 
security,  but  were  released  on  appeaL 

The  two  approver-witnesses^  Nos.  2  and  3,  give  evidence 
that  the  prisoner  and  others  of  his  gang  was  present  with  them 
in  the  Nubustah  dacoity.  They  state  that  he  was  wounded  in 
this  dacoity,  in  which  a  fight  took  place  between  the  Brahmin, 
owner  of  the  house,  and  the  dacoits,  the  result  of  which  was  that 
the  Brahmin  received  wounds  which  caused  his  death,  and 
several  of  the  dacoits  also  suffered  severely.  The  statements  of 
these  approvers  were  recorded  before  the  Deputy  Magistrate,  in 
March  1858  and  on  the  6th  May,  1858,  whereas  the  prisoner 
was  not  arrested  tUl  the  30th  May,  1858.  They  have  con- 
sistently named  him  aa  one  of  the  gang  in  the  Nubusta  dacoity. 
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1858.  The  record  corroborates   their  stfttements  as  well   as  the 

r~, — ; — TT     r>       J  V     ,o^  evidence  siven  in  this  Court  br 

September  2i.     Eecord  No.  134.  witness   No.   4,   Oomaro  Khan 

^'^  ^^.     Phaureedar.     The  Police  were  on  the  search  to  discover  what 

GhSi^^Chas-  ^^  characters  might  be  wounded.     On  the  9th  May,  the  above 

g^       '  witness  discovered  the  prisoner  concealed  in  his  father-in-law's 

house  in  Joogpram  with  several 
Pages  15  and  24.  f^^y^  sword  wounds  upon   him. 

Paire  26.  ^®  ^^^  ^^^  8»*^^  ^^^  satisfactory 

account  of  them  at  the  time, 
but  there  was  no  evidence  to  connect  him  with  the  dacoity 

p       -OA  and  he  was  accordingly  released. 

^^       *  The  existence  of  these  wounds  is, 

however,  very  strong  corroboration  of  the  approver's  evidence. 

The  prisoner  urges  in  his  defence  that  he  was  a  servant  of 
Surgonath  Roy,  whereas  the  approvers  were  servants  of  Neel- 
kant  Roy  ;  that  these  two  men  were  at  enmity  with  one  another 
and  on  this  account  the  approvers  have  now  implicated  him,  and 
on  that  account  he  was  implicated  in  the  Sheezna  dacoity. 
He  accounts  for  the  wounds,  said  to  have  been  inflicted  by  him 
in  the  second  dacoity  charged,  by  saying  that  he  fell  from  his 
own  roof  which  he  was  thatching  and  thus  caused  them. 

His  witneisses  give  him  a  very  bad  character  and  say  that  he 
is  notorious  in  his  own  village.  From  one  of  them,  it  is  elicited 
that  Surgonath  Roy  and  Neelkant  Roy  have  been  dead  for 
years.  The  enmity,  the  prisoner  alludes  to,  did  exist.  Souatun 
Mundul  in  his  confession,  states  that  it  was  tliat  which  led  to 
the  discovery  of  the  gang  on  that  occasion. 

The  evidence  produced  proves  to  my  satisfaction,  that  the 
prisoner  belonged  to  a  gang  of  dacoits  in  Bijoor  and  was  pre- 
sent in  the  dacoities  charged  in  the  first  i^nd  second  counts. 
I,  therefore,  convict  him  of  all  the  charges  and  recommend  that 
he  be  sentenced  to  transportation  for  life. 

The  records  produced  prove  that  he  has  been  for  years  a 
notorious  dacoit.  First,  he  was  arrested  in  the  Sheezna  dacoity 
in  March,  184i5.  Secondly,  he  was  arrested  in  a  dacoity  in 
Manna  in  July,  1847,  in  which  one  of  the  Bijoor  gang  was 
killed  by  a  chowkeedar.  Thirdly,  he  was  arrested  in  the  Nubus- 
tah  dacoity  in  May,  1850.  Fourthly,  he  was  suspected  but  not 
arrested  in  the  Jaboorje  dacoity  in  March,  1851,  in  which  both 
approvers,  Nos.  2  and  3,  denounce  him  in  their  first  confessions. 
And  in  the  year  1856,  he  was  convicted  of  being  a  notorious 
bad  character  and  sent  to  jail  for  one  ye:ir  in  default  of  furnish- 
ing security. 

Bemarks  hy  the  Nizamwt  Adawhit. — (Present:  Messrs.  A. 
Sconce  and  G.  Loch.)  We  convict  the  prisoner  of  belonging 
to  a  gang  of  dacoits,  for  reasons  corresponding  with  those 
asi^igncd  by  the  Officiating  Additional  Sessions  Judge. 
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We  have  the  evidence  of  three  approvers,  shewing  that  the         1859. 
prisoner  took  part  in  two  different  expeditions  :  and  the  ciroura-  '^ 

stances   that  transpired  at  the  original  investigation  of   the  °^P'^'^  ^^  *-  ■ 
dacoities  perpetrated   on   these  two  occasions,  furnish   strong      J^^^^  ^^ 
corroboration   of  the   approver's   statements.     In   the   Sijney  ghosb^Chab- 
dacoities,  the  prisoner  was  named  in  the  confession  made  by  ^^^ 

one  Sagur  Khan  on  the  25th  September,  1845 ;  and  it  appears 
also  that  the  prisoner's  brother  Mudhoo  Ghose,  by  his  own 
admission  to  the  police,  took  part  in  the  expedition.  And  again 
as  to  the  second  dacoity  in  Nubusta,  during  tlie  course  of  which, 
Kisto  Mohun,  residing  in  the  house  attacked,  opposed  and 
wounded  several  dacoits,  it  appears  that  the  prisoner  Gopaul 
was  shortly  afterwards  arrested  with  the  marks  of  sword  wounds 
fresh  upon  his  body. 

Prisoner  gives  no  satisfactory  account  of  those  injuries.  He 
says  he  fell  from  the  roof  of  a  house  and  was  cut  by  the  tiles. 
His  witnesses  say  only  that  he  bears  a  very  bad  character. 

We  sentence  the  prisoner  Qopaul  Ghose,  to  be  imprisoued  in 
transportation  for  life. 
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REGULAR  CASES. 

OCTOBBE,    1858. 


FBEBEl!rT : 

C.  B.  TREVOR  AKD  H.  V.  BAYLEY,  Esqs., 
Officiating  Judges. 


GOVERNMENT 

versus 
SHAM  A  HARI. 


Gbims  CHABaiD. — 1st  count,  dacoity  on  the  night  of  the 
20th  September,  1849,  corresponding  with  5th  Asheen,  1256, 
in  the  house  of  Bishembhur  Audhecaree  of  Shamshabad,  than- 
nah  Knlihangunge,  zillah  Moorshedabad ;  2nd  count,  having 
belonged  to  a  gang  of  daooits. 

Committing  Officer. — Baboo  Hem  Chunder  Kur,  Deputy 
Magistrate  for  the  suppression  of  dacoity. 

Tried  before  Mr.  J.  E.  S.  Lillie,  Additional  Sessions  Judge, 
on  the  25th  June,  1858. 

Bemarks  hy  the  Additional  Sessions  Judge, — The  prisoner  is 
implicated    in    the  dacoity  specified  in   the  charge   by   two 

«  xwr,,  itr    1  »#  *     TT    •  approver-witnesses  ;*  but  No.  2 

•  Wit.  No.  1,  Mutra  Han.  -SK       .  i.  •     •    i.  •        •   •     i 

„      ,.   2,  FukW  Kooror.  <^*^  ^^\  "*™e  ^™  >»  ^^«  onginal 

confession.  The  record  shows, 
that  the  prisoner  was  apprehended  at  the  time  of  the  occur- 
rence. It  appears  that  one  Gunga  Chamar  was  recognised  by 
\  I  wi.er  of  the  house ;  and  that,  on  being  apprehended,  he 
iliat  the  prisoner  and  others  had  asked  him  to  accompany 
them  to  commit  the  dacoity  in  question.  The  record  was 
traced  in  consequence  of  the  confession  of  approver-witness 
No.  1.     The  evidence  of  that  witness  has  been  received  by  the 

t  Dated  the  3rd  bsUmt.  ^izamut  in  the  trial.t   of  the 

other  approver-witness  and  of 
Khettra  Hari. 

The  prisoner  stated  before  the  Deputy  Magistrate  that  he 
was  unaware  why  the  approver- witnesses  had  denounced  him. 
In  this  Court  he  states  that  approver- witness  No.  1  entertains 
enmity  against  him,  because  he  supposed  that  he,. prisoner,  had 
caused  the  Darogah  to  trace  and  apprehend  him,  ap|)rover-wit- 
tiess,  in  a  case  of  dacoity.  Witnesses  Nos.  3  to  4  depose  un- 
favorably of  the  prisoner's  character. 

I  consider  that  the  first  count  is  proved,  tlie  omief^iou  of 
witness  No.  2,  to  name^the  prisoner  may  have  been  tlic  il^viU 


Moorsheda- 
bad. 

1858. 

October  1. 

Case  of 
Shaka  Habi. 

Prisoner  re- 
leased, the  eri- 
denoe  of  the 
approrer- wit- 
ness, Mutra 
Hari,  has  been 
declared  bj  the 
Sessions  Judge 
of  Hooghly  in 
his  letter  dated 
13th  iJuly, 
1858,  to  be 
untnistworthj 
and  there  be- 
ing no  other 
sufficient  eri- 
dence  for  liis 
conyiction. 
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October  1. 
Case  of 


1858.        of  forgetfulness.     The  evidence  of  the  other  approyer-witnesa 

'  is  unimpeachable,  and,  supported  by  the  confirmation   afforded 

by  the  record,  it  is  conclusive  of  the  prisoner's  guilt.     The  pn- 

„       soner  was  a  village  Ohowkeedar  at  the  time  of  the  occurrence  of 

I  convict  the  prisoner  of  the  crime  of  dacoitj  and  sentence 
him  to  be  imprisoned  for  sixteen  (16)  years'  (including  two 
years  in  lieu  of  corporal  punishment)  with  labor  in  irons  in 
banishment. 

Bemarks  hy  the  Nizamut  Adawlut. — (Present :  Messrs.  C.  B. 
Trevor  and  H.  V.  Bayley.)  The  prisoner  has  appealed  from  the 
sentence  passed  against  him  on  the  29th  June,  1858,  of  impri- 
sonment for  sixteen  years,  (including  two  years  in  lieu  of 
corporal  punishment)  with  labor  in  irons  in  banishment. 

The  sentence  of  the  Sessions  Judge  is  founded  upon  the 
evidence  of  one  approver-witness,  Mutra  Hari,  by  name,  sup- 
ported by  the  confirmation  afforded  by  the  record. 

The  statement  of  approver  Mutra  Hari  has  been  since 
declared,  in  a  letter  from  the  Sessions  Judge  of  Hooghly,  dated 
the  11th  July,  1858,  to  be  untrustworthy.  Such  being  the  case 
the  present  case  as  against  the  prisoner,  is  unsupported  by 
sufficient  evidence ;  and  he  becomes  entitled  to  his  immediate 
release. 


Hoorsbeda- 
bad. 

1858. 


PllESENT  : 

C.  B.  TREVOR  AND  H.  V.  BAYLEY,  Esqs., 
Officiating  Judges. 


GOVERNMEIST 

versus 

BEHAREE  MUSSULMAN. 


October  1. 

Case  of 
Behabeb 

MUSSULMAK. 


Cbtmb  Chabged. — Ist  count,   dacoity   on  the  night  of  the 
'  20th  September,   184:9,  corresponding  with  5th  Asheen,  1256, 
in  the  house  of  Bishembhur  Adhecaree  of  Shamshabad,  thannah 
Kuliangunge,  zillah  Moorshedabad  ;  2nd  count,  having  belonged 
to  a  gang  of  dacoits. 
Committing    Officer. — Baboo   Hem    Chunder   Kur,  Deputy 
Prisoner  ao-  Magistrate  for  the  suppression  of  dacoits. 
quitted,     the     Tried  before  Mr.  J,  E.  S.  Lillie,  Additional  Sessions  Judge, 
Judge^having,  on  the  26th  June,  1858. 

iua  letter  sent      Remarks  hy  the  Additional  Sessions  Judge.— The  prisoner  is 

implicated  in   the  dacoity  spe- 


by  him  subse- 
quently to  the  •  Wit.  No.  1,  Mutra  Hari. 


trial,  declared 
the  evidence  of 


2,  Fukoor  Kooror. 


cided    in    the   charge   by  two 
approver-witnessee  ;*    and  the 
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record,  which  was  traced  in  codseqneDce  of  the  confession  of        1858. 

approver-witne«w  No.  1,  shows  that  one  BamloU  Koomar  was — — 

,      ^  ^  arrested  through  the  informa-     October  1. 

•  Nidhhe  No.  278,  page  97.  ^^^m  of  Kashee   Chowkeedar ;       Ca«e  of 

t  Page  68.  *^a*  *^e  ^^^"^^^  confessedf  before   ^^^^ 

the  darogah  and  criminated  the 
prisoner  and  the  two  approver-witnesses ;  and  that  he  repeated  ^j^^  approrer 
his  confession  before  the  Magistrate  with  some  modifications  on  whosetesti- 
and  reservations,  but  still  criminating  the  prisoner  and  wit-  mony  he  wis 
nesses.  Approver-witness  No.  1,  has  been  examined  with  convicted,  un- 
respect  to  this  dacoitj  in  the  trials  of  the  other  approver  *^^^.? 
witness  and  of  Khettra  Hari,  who  were  sentenced  bj  the  ^^  that^eyi- 
Nizamut  Adawlut  on  the  8th  instant.  denoe,  there  is 

The  prisoner  stated  before  the  Deputy  Magistrate  that  the  no  proof 

two  approver- witnesses  through  enmity,  formerly  caused  an  against  hmu 
enquiry  to  be  instituted  regarding  his  mode  of  life,  and  that 
they  have  now  accused  him  on  account  of  the  same  enmity. 
In  this  Court  he  states  that  he  had  a  quarrel  with  approver- 
witness  No.  1,  who  was  the  Chowkeedar  of  his  village,  regard- 
ing  the  payment  of  his  dues  ;  and  that  that  witness  falsely 
preferred  a  charge  against  him  to  the  Darogah,  and  was 
eventually  punished  by  the  Darogah.  Witnesses  Nos.  8  to  6 
depose  that  the  prisoner  is  a  bad  character. 

I  consider  that  the  first  count  is  proved,  the  evidence  of  the 
approver- witnesses  has  been  satisfactorily  confirmed,  and  in  a 
manner  which  precludes  the  possibility  of  collusion. 

I  convict  the  prisoner  of  the  crime  of  dacoity  and  sentence 
him  to  ba  imprisoned  for  fourteen  (14)  years  with  labor  in 
irons  in  banishment. 

Bemarha  hy  the  Nizamut  Adawlut. — (Present :  Messrs.  C.  6. 
Trevor  and  H.  Y.  Bayley.)  As  the  Sessions  Judge  has,  in  his 
letter  No.  31,  of  the  13th  July,  1858,  recorded  that  the  state- 
ments of  Fukeer  Kooror  and  Mutra  Hari,  approver-witnesses, 
are  not  to  be  trusted,  and  as  there  are  no  other  witnesses 
entered  in  the  Calendar,  we  acquit  the  prisoner  and  direct  his 
immediate  release. 
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Pbisbht  i  ^ 

C.  B.  TREVOB  AiTD  H.  V.  BAYLEY,  EsQS^ 
Officiating  Judge*. 

GOVERNMENT  akd  MUSST.  INDEENIA 

BhangttlpoM.  KURRUM  CHUND. 

1868.  Cbims  Chabgei). — ^Wilful  marder  of  bis  two  children^  one 

"^O  tobe  7     ^^^^^  Somnee  and  the  other  unnamed,  aged,  respectivelj,  about 
*    two  years,  and  two  months. 
Case  of  Committing  Officer.— Mr.  W.  Ainslie,  Magistrate  of  Bhau- 

Tried  before  Mr»  T.  Sandys,  Sessions  Judge  of  Bhaugulpore, 
Prisoner  con-  On  the  26th  July,  1858. 

victed  of  mur.  Bemarkt  hff  the  Sesiions  Judg$, — Prosecutrix,  quite  a  young 
^v!r\A  ^^    ^"^  K^*"^*  ^"  prisoner's  wife.     They  had   two  children,  girls,  one  an 

?e^  p^u^pl  ^"^*'^*  *^  ^^^  ^'®***  *"^  *'^^  ^^^^^  *^^®  *  y®*^  ^^^  Prosectt. 
tion,  acquitted  t^^^'s  family  belonged  to  Burra  Seyr,  and  the  prisoner's  to  Bur- 
of  the  murder  duha,  villages  six  miles  distant.  Prosecutrix's  family  appear  to 
of  the  other,  have  been  very  poor.  She  has  no  near  relatives  living,  her 
toinfiuitiMit     ^.^  ^^    ^^  ^      ^  mother  though  originaUy  sUted 

?i^        ^Z     ^'*-^^-|!'f??^i^-  «.  to  be  living;  is  disoribed  as  a 

died         from       „      „    14,  Kwhna  Miwer.  ,  ,°'  j.  i.    u    r       a 

wantofitsna.  ^  ,"  I  sj  Buchee  Mieser.  beggar  and  now  not  to  be  found, 
tural       food,       „      „    16,  Kishna  BugaL  Prosecutrix    herself,    whilst  at 

Under  the  cir-  ^  „  17,JhuinuD  Hulwai.  Burra  Seyr  with  her  children, 
cumstanoes,  a  „  „  l8,ChoolliaieMoo8hin.  g^d  as  the  within  witnesses  say, 
sentence       of     PoUce  Beport  8th    September,     i-  ^  beffirar  her   neart^t 

transportation  1857,  No.  25.  "^^   *?  *   Deggar,  ner   nearesc 

for    Jife    was  .  connection  Gopal,   witness  jNo. 

passed.  Id,  being  too  poor  to  maintain  her.     Prisoner's  family,  consist- 

ing of  father,  mother  and  sons,  were  in  somewhat  better  circum- 
stances. Throughout,  not  a  syllable  has  been  ever  said  to  pro- 
secutrix's disparagement. 

Husband  and  wife  quarrelled,  she  complaining  he  did  not 
maintain  her  properly,  and  she  left  his  house  for  Burra  Seyr 
unopposed  by  him,  taking  her  children  with  her.  On  an  after- 
noon about  twelve  days  before  the  discovery  of  the  crime  charg- 
ed, she  suddenly  returned,  and,  making  over  her  children  to  her 

mother-in-law,  Dhunnia  (witness 

Wit.  No.  l,SobhunOhowkeedar.     No.   7,)    during   the   prisoner's 

„     „    2,  DumreeKulaL  absence,  saying  it   was   for  him 

**     "    r'SSi^  ^  maintain  them,  went  away. 

"     Jl    lb,  Mukroo  Munder.        The  three  first   witnesses,  chow- 

keedar  and  neighbours,  heard 
the  children  crying  during  the  night,  and,  on  enquiring  the  next 
morning  about  them,  prisoner  said  "  their  mother  had  taken 
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Wit.  No. 
dar. 


1,  Sobhon  Chowkee- 

2,  Danree  Eulal. 

3,  Somnm  M  under. 


them  away  again."  This,  under  the  circurostancee,  wan  readily 
credited.  Some  twelve  days  afterwards,  the  chowkeedar,  Sobhun, ' 
witness  No.  1,  happening  to  meet  the  prosecutrix  near  Burra 
Seyr,  enquiries  followed  after  the  children,  on  which  prosecu- 
trix accompanied  Sobhun  to  Burduha,  and  demanded  her  child- 
ren of  the  prisoner.  He  retort- 
ted  ;  and  theiraltercationsattract- 
ing  suspicion,  both  prosecutrix 
and  prisoner  were  detained,  and 
the  matter  at  once  reported  to 
the  police  by  Sobhun,  on  5th  September  last. 

The  police,  arriving  at  Burduha,  the  next  day,  found  Dhun- 
nia,  (witness  No.  7,)  prisoner's  mother,  and  the  prisoner  only 
at  home.  His  father  and  brothers  had  disappeared,  and  the 
former  and  one  of  the  latter  were  not  forthcoming  until  the  9tl), 
following. 

Dhunnia  at  once  admitted  the 
prisoner's  having  taken  charge 
of  the  children  on  his  return 
home.  At  night  she  heard  the 
children  crying,  went  to  sleep 
again,  and  next  morning  on  her 
en(piiring  about  them,  the  prison- 
er told  her  "they  were  his  children,  their  mother  was  always 
quarrelling  with  him.  He  had  strans:1ed  and  buried  them  at 
the  Muhadeyo  ghat  in  the   Teliva    Nuddee."     She  then  took 

the  police  and  witnesses  there, 
where  after  wearying  them  with 
a  useless  search  after  the  unfor* 
tunate  children's  remains,  she  at 
last  said  they  would  be  found  at  Gunput  Misser's  Kuror^  a 
deiterted  jungle,  pond  or  tank  in  a  hollow,  half  a  mile  distant 
from  the  ntMee,  and  25  to  30  russees  1260  to  1500  yards  from 

prisoner's  dwelling.  There  she 
at  once  pointed  them  out,  con- 
sisting of '*  one  frontal,  two  parie- 
tal, one  occipital,  two  temporal, 
and  five  ribs  belonging  to  a  child 
of  a  month  and  upwards,  proha- 
bly  of  six  or  seven  months.  One 
upper  jaw  probably  about  a  year 
old.  One  frontal,  two  parietal  and  five  ribs  belonging  to  a 
child  under  one  month.  It  was  impossible  to  distinguish  the 
sex,  or  state  with  certainty  the  age.  The  upper  jaw  and  the 
larger  bones  may  all  have  belonged  to  the  same  child."  A  haree 
or  neck  ornament  said  to  have  been  worn  by  one  of  the  chil- 
dren was  found  near  them  in  the  presence  of  the  same  party. 
Dhunnia's  deposition,  before  the  Deputy   Magistrate  two  days 

TOL.   Tin.  d  B 


1858. 


October  7. 
Case  of 

KURKUIC 

Chund. 


Wit.  No.  7,  at  thannah,  6th  Sep- 
temher.  No.  10. 

Do.  before  Deputy   Magiatrate 
8th  Idem  91. 

„      „    8,  Kookroo. 

„      „    9.  Lall  Doss. 

„      „     11,  BylalJbaDoes. 


Wit.  No.  8,  Kookroo. 
„  „  9,  Lall  Doss. 
.,      „     11,  BylalJha  Doss. 


Wit. 

No 

.  1,   Sobhun  chowkee- 

dar. 

M 

n 

4,  Jeewun  Mooshur. 

M 

M 

5,  Saheb  Mooehor. 

M 

9» 

8,  Kookroo. 

fi 

„ 

9,  UUDoss. 

W 

9» 

11,  BylttU  Jha  Doss. 

l> 

*> 

6,  Dr.  Famcombe. 

404        CASES  IN  THE  NIZAMUT  ADAWLUT. 


1858. 


October  7. 
Case  of 

EUKBITM 

CacKP. 


afterwards,  on  8th  September,  mostly  extracted  from  her  under 
'  examination,  apparently  unwillingly,  and  with  a  considerable 
degree  of  equivocation,  yet  recognized  the  same  facts  under  an 
altered  shape.  Her  son,  the  prisoner,  bad  told  her  the  infant 
had  died  of  hunger,  and  he  had  strangled  the  eldest  and  bad 
thrown  their  bodies  away  in  the  mnd  of  the  nttddee^  and  she 
had  finally  pointed  them  out  in  the  *'  Kuror,"  because  there 
was  no  other  similar  likely  place  in  the  village.  When  the 
trial  came  on  before  this  Court,  i^ie  had  absented  herself  and 
was  not  forthcoming  until  after  postponement  of  the  trial  on 
her  account,  and  her  attendance  had  been  insisted  on.  She 
then  repeated  the  general  circumstances  of  the  case,  carefully 
avoiding  the  information  she  had  originally  given  against  her 
son,  and  denying  having  so  deposed,  when  her  police  statement 
and  her  deposition  before  the  Deputy  Magistrate  were  read  out 
to  her.  She  then  adopted  for  the  first  time,  the  story  first  set 
up  by  the  runaway  father  and  son,  about  the  children  having 
been  carried  off  by  a  hyena.  I  have  directed  her  commitment 
for  perjury. 

The  prisoner's  statement  to  the  police,  on  6th  September,  is 
very  curt,  acknowledging,  however,  his  having  received  the 
children,  gone  to  sleep  with  them  and  on  awaking  not  finding 
them,  when  questioned  what  had  become  of  them,  he  did  not 
know.  He  mentioned  it  to  no  one.  He  searched  for  them 
amongst  his  wife's  family  (she  has  none)  but  did  not  find  thero, 
which  rests  solely  on  his  simple  allegation,  for  all  the  evidence 
and  circumstances  of  the  case  are  to  the  contrary.  When  asked 
why  he  did  not  report  the  occurrence,  and  how  his  mother 
evidenced  against  him,  and  had  pointed  out  the  remains  of  his 
unfortunate  children,  he  made  no  reply.  His  defence  before 
the  Deputy  Magistrate,  on  9th  following,  was  much  to  tlie 
same  purport.  Let  it  be  remembered  he  then  made  no  mention 
of  the  hyena  story,  which  was  first  started  that  very  same  day 
at  a  distance  in  the  mofussit  by  his  runaway  father  to  the  pohce 
No.  47,  to  the  effect  that  he  himself  had  suggested  the  pro- 
babiUty  of  such  a  thing  to  his  son,  the  morning  after  the. 
occurrence!  Before  this  court,  prisoner  added  his  mother 
Dhunnia,  witness  No.  7,  and  himself  searching,  found  the 
remains  at  the  *'  Kuror/'  Asked,  when,  he  replied,  one  day  before 
the  police  arrived.  It  was  now  too,  after  the  lapse  of  so  many 
months  that  he  mentioned  his  suspicions  of  a  hyena  for  the 
first  time.  Further  questioned,  it  this  fresh  pretended  search 
was  true,  why,  in  that  case,  his  mother  should  have  taken  the 
police  and  villagers  first  to  the  Tilwa  Nuddee  and  thence  to 
the  Kuror,  he  became  dogged,  and  would  give  no  intelligible 
reply.  His  callous  conduct  is  best  shown  by  such  answers. 
'^  His  wife  took  the  children  away  and  brought  them  back 
again  at  her  pleasure."     Asked   why  indifferent,   according  to 
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bis  own  story,  as  to  what  had  become  of  his  ohildreo  for  upwards 
of  9  to  10  days.  He  replied  "^  like  mother,  like  father."  He  ' 
concealed  what  had  happened  so  long,  supposing  his  wife  might 
have  taken  t)ie  children  away,  but  this  is  directly  adverse  to  hia 
original  statement  of  his  having  sought  for  them  at  his  wife's 
village.  He  also  pleaded  "  Autrefois  acquit,"  but  that  cannot 
avail  him.  His  release  by  the  Deputy  Magistrate,  on  22nd  Sep- 
tember last,  No.  6:1,  was  not  an  acquittal,  but  distinctly  condi- 
ti(med  on  better  proof  not  being  forthcoming  against  him.  The 
Magistrate  reviving  the  case,  ordered  his  re-apprehension,  ex- 
plained as  follows  in  the  calendar. 

*'  The  report  of  the  Deputy  Magistrate  of  Muddehpoorah 
''  having  come  under  my  notice,  I  called  for  the  papers  for 
''  examination. 

'*  Finding  the  evidence  so  strong,  as  to  leave  little  reasonable 
''  doubt  that  the  bones  found  were  the  remains  of  the  children, 
''  and  that  the  only  ground  for  the  release  of  the  prisoner  was 
"  a  report  by  the  Civil  Surgeon  (who  had  not  been  examined 
"  in  Court)  which  was  by  no  means  sufficient  to  set  aside  the  rest 
^  of  the  evidence,  as,  after  all,  it  only  tended  to  prove  that  the 
"  bones  found  could  not  have  belonged  to  the  younger  child, 
^  I  ordered  the  prisoner  to  be  re-apprehended,  and  summoned  the 
'*  Civil  Surgeon.  His  evidence  differs  materially  from  the  pre- 
*'  vious  report,  but  he  has  preserved  the  bones  up  to  this  time 
'^  and  founds  his  present  opinion  on  a  re-examination  of  them. 
'*  The  evidence  appears  to  me  auite  conclusive,  and  I  therelbre 
'*  commit  the  prisoner  for  trial." 

Prisoner  has  never  called  any  witnesses. 
The  jury  unanimously  acquit  the  prisoner  of  wilful  murder, 

but    convict    him    of    culpable 
homicide. 

Such  a  verdict  is  necessarily 
faulty  ;  a  kind  of  half  compro- 
mise in  the  native  mind  where 
direct  proof  of  the  highest  crime 
\^  wanting,  in  such  a  case,  the 
crime  must  amount  to  an  unnaturally  cruel  murder  or  to  none 
at  ail.  Of  direct  evidence,  of  course,  there  is  none,  and  the 
decision  becomes  a  painfully  difficult  one  as  resting  on  niceties 
whichy  at  the  distant  date  the  trial  took  place  before  this  Court, 
has  been  very  much  aggravated  by  the  prevarications  of  both 
prosecutrix  and  witnesses  and  the  perjury  of  the  prisoner's 
mother  Dhuunia,  witness  No.  7.  The  design  has  been  pretty 
general  to  break  down  the  trial  in  an  underhand  way  before  this 
Court,  or  I  should  not  have  had  so  much  difficulty  to  the  very 
last,  in  eliciting  the  simplest  particular  about  the  prosecutrix 
and  her  family  in  her  own  village.  From  an  observation  impa- 
tiently and  indistinctly  made  by  one  of  the  witnesses  whilst 
3  B  2 


185a 


October  7. 
Case  of 

EUBBUM 

Ohunb. 


Mohn  Ram  Jha  of  Eshaqchaq, 
Bliagulpore, 

UurdiAlSingbyNja  Bazar,ditto. 

Sheikh  Muhbooballi  of  Doalut- 
pore,  ditto. 

Furqund  Alii,  Khuleefabag,  do. 


406        CASES  IN  THE  NIZAMUT  ADAWLUT. 


1858. 


October  7. 
Case  of 

E  BBUX 
CUUHD. 


under  cross-examination,  and  which  he  would  not  repeat,  there 
'  is  some  reason  to  suppose  husband  and  wife  have  come  together 
again.  Nothing  too  morbid  in  itself  for  such  an  unnatural 
crime,  the  people  or  the  country  ;  but  which  of  course  indefi- 
nitely defeats  the  ends  of  justice.  Still,  there  remain  certain 
ugly  facts  which  no  laxity  can  set  aside.  There  can  be  little 
doubt  that  the  remains  found  were  those  of  the  two  helpless 
little  victims,  who  were  acknowledgedly  last  alive  in  their 
father,  the  prisoner's  charge.  I  reject  the  story  in  tolo  about 
their  having  been  carricl  off  by  a  hyena  or  wild  animal,  aa 
shewn  by  the  prisoner's  and  his  own  family  statements,  to  be  a 
palpable  afber-thought,  and  grossly  improbable  in  itself.  Two 
infants  would  scarcely  have  been  carried  off  in  this  way  and 
their  remains  found  together.  One  wild  animal  would  hardJy 
have  carried  off  both  together,  and  one  or  several  could  never 
have  done  so  without  at  the  time  creating  a  hubbub  in  the 
village,  let  the  prisoner  have  slept  ever  so  soundly.  I  doubt 
the  possibility  of  their  having  been  in  any  such  manner  snatched 
away  from  their  father's  side,  either  by  man  or  beast  without 
alarm  and  detection  at  the  time.  The  risks,  in  all  respects,  were 
double  with  two  infants.  It  is  in  evidence  that  the  neighbours 
were  alarmed  by  the  children's  cries,  which,  however,  under 
the  circumstances,  very  naturally  only  led  to  enquiries  about 
them  the  next  morning.  The  Deputy  Magistrate  discredits 
this  evidence,  apparently  because  folks  should  have  been  so 
attentive  of  children's  cries  during  the  night,  as  might  be  the 
case  ordinarily,  but  not  so  in  the  present  instance  as  singularly 
extraordinary.  The  young  wife's  singular  history,  her  unchecked 
absence  with  her  children  from  her  husband's  house,  her 
sudden  return  and  departure  after  leaving,  in  her  abject 
beggary,  her  children  at  their  father's  house,  are  all  admitted 
facts,  which  alone  would  have  caused  unusual  talk  and  observa- 
tion amongst  the  neighbours.  The  cries  of  two  infants  deserted 
in  such  a  manner  must,  from  that  cause  alone,  have  been 
unusual  and  pitiable.  With  their  sudden  cessation,  therefore, 
it  was  natural  enough  the  neighbours  should  have  been  satisfied 
with  the  prisoner's  reply  the  next  morning  that  they  had 
returned  to  their  mother.  In  all  this,  under  the  circumstances, 
I  find  nothing  but  what  is  reconciliable  and  truthful.  Had 
there  been  no  crime,  why  such  an  immediate  and  effectual  lie  ? 
and  which  so  successfully  silenced  the  prisoner's  fellow  villagers 
for  a  period  of  9  to  10  days,  and  which  at  the  same  time  so 
directly  gives  the  lie  to  his  pi*etended  search  for  the  children 
the  next  morning  at  his  wife's  village ;  which,  had  it  really 
taken  place,  prisoner  and  his  family  could  not  have  maintained 
the  criminal  silence  they  did  about  the  occurrence  for  the  9  to 
10  days  subsequent.  If  his  mother  Dhunnia's  evidence  in 
the  lower  Court  is  true,  there  can   be  no  question  of  her  sod. 
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the  prisoner's  guilt.     Instead  of  her  perjury  before   this  Court 
helping  to  set  it  aside,  it  should   rather   confirm  it,  for   the  ' 
prisoner   himself  from   first   to   last   has    never   attempted  to 
question    such   evidence  in  any    way,  unless  his   general  wild 
accusation  at  so  late  a  date  in  this  Court  against  the  police  per- 
haps, leisurely  picked  up  in  "  hajuf*  is  allowed  to  throw  doubts 
on  the  matter.      But   this   I   cannot   admit  in   the   present 
instance,  altliough  ready  at  all  times  to   view    native    police 
investigations  with  nmch  distrust.     The  course  of  investigation 
and  its  results  seem  natural  throughout.     With  the  discovery 
of  the  crime,  all  hands  looked  to  the  prisoner's  family  for  its 
explanation.  All  had  disappeared,  except  the  mother  and  prison- 
er,  and  the  former,  unable  to  bear  the  odium  in  the  face   of  all 
her  curious  neighbours,  points  to  the  real  criminal   and  corro- 
borates it  by  the  discovery  of  the  remains.     All  this  is  very 
unwillingly  done  on  the  spur  of  the  moment,  and  as  soon  after 
ctm firmed   before   the  Deputy  Magistrate,   but   by   the   time, 
months  afterwards,  that  the  different  parties  reach  this  Court, 
all  have  cooled  down,  and  are  too  ready  to  allow  so  nice  a  mutter 
to  drop  through.     There  can   be  no  doubt  that  the  real  truth 
is  to  be  looked  for,  not  so  much  in  what  has  come  out  before 
the  Sessions  Court,  but  what  really  took  place  in  the  original 
investigation,  which  is  totally  iree  from  any  possible  motive  for 
false  conduct,  and  which,  in  any  case,  was  at  least  confirmed 
before  the  Deputy  Magistrate.     There   is   one   point   unsatis- 
factory in  the  wife's  conduct,  exclusive  of  her  desertion  of  her 
infants  forced  on  her  by  her  husband's  misconduct,     it  was  late 
in  the   afternoon   when    she    abandoned    her    infants  at  her 
husband's  dwelling.     Her  village  was  too  distant  for  her  to 
have  returned  there  that  night.     She  told  the  police   she  had 
passed  that  night  at  Uampore,  and  reached  her  own   village  the 
next  morning.     This  she  denied  before  this  Court,  saying,  she 
had  returned  direct  to  her  own  village.     But  against  this   I 
weigh  her  acknowledged   good   behaviour    until    before    this 
Court,    and   her   husband's   as   directly  contrary.     Except  as 
already   viewed,  the  plainly  false  excuse  that  the  wife  might 
have  taken  the  children  away  again,  neither   prisoner  or  his 
mother  have  ever  said  any  thing  to  her  disadvantage.     She  was 
the  fii*8t  ta  discover  the  crime,  and  that,  in  the  wretched  circum- 
stances in  which  her  husband's  neglect  had  lefb  her,  in  the  most 
natural  way ;  whilst  the  conduct  of  prisoner  and  his  family  has 
been   studied   concealment   and  prevarication    thioughout,  of 
itself  criminal.     Thus  viewing  this  dark  unnatural  crime  in  all 
its  ascertainable   bearings,  1   convict  the  prisoner,   on  strong 
presumption,  of  the  wilful  murder  of  his  two  children,  but, 
under  the  ditficulties  attending  the  case,  barring  capital  punish- 
ment, 1  would  sentence  him  to  transportation  beyond  sea  for 
life. 


1858. 


October  7. 
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Remarks  hy  the  Ntzamut  Adawlut, — (Present :  Messrs.  C. 
'  B.  Trevor  and  H.  V  Baylejr.)  The  jirisoner  is  charged  with  the 
wilful  murder  of  his  two  daughters,  aged  about  two  years,  and 
two  months  respectively. 

.  The  evidence  of  Musst.  Dunnia,  witness  No.  7,  the  grand- 
mother of  the  children,  though  varying  at  different  stages, 
and  in  certain  points,  is  at  the  trial  before  the  Sessions  Judge, 
clear  and  consistent  as  to  the  following ;  viz.  that  the  children 
were  left  by  their  mother  with  the  prisoner ;  that  they  slept 
with  the  prisoner  in  a  separate  round-thatched  shed  on  the 
night  of  the  25th  August ;  that  they  were  never  again  seen  by 
her  alive  ;  that  the  elder  had  a  red  and  white  bead  necklace  ; 
that  bones  deposed  to,  by  the  Civil  Surgeon  of  the  station,  to  be 
bones  of  infants,  were  found  in  the  presence  of  witness  No.  7, 
in  a  (spot  proved  to  have  been  pointed  out  by  witness  No.  7,) 
viz.  a  tank  in  a  hollow  called  Gunput  Misser's  Kuror  ;  that  a  red 
and  white  bead  necklace  was  also  found  in  the  same  place  in  her 
presence. 

The  Civil  Surgeon's  evidence  is  given  in  full  in  the  letter  of 
the  Sessions  Judge ;  and  shews  that  the  bones  were  those  of 
young  children,  though  the  particular  age  of  each  child  oould 
not  be  deduced  from  the  bones  alone. 

Two  witnesses  Nos.  2  and  3,  deposed  before  the  Commitling 
Officer  that  they  had  before  seen  the  necklace,  (foimd  with  the 
bones),  upon  the  elder  of  the  deceased  children  ;  but  they  were 
not  questioned  on  this  important  and  relevant  point,  by  the 
Sessions  Judge.  Still  there  is  clear  evidence  that  the  necklace 
which  witness  No.  7,  deposes  to  have  been  on  the  elder  child 
was  found  with  the  bones  at  the  spot  deposed  to  by  the  wit- 
nesses as  pointed  out  by  witness  No.  7,  and  thus  the  bones  are 
connected  with  the  children  in  a  degree  which,  but  for  the 
necklace,  would  have  been  impossible. 

Witnesses  Nos.  1,  4,  5,  8,  9  and  11,  depose  that  the  bones 
and  necklace  produced  at  the  trial  were  found  at  the  spot 
indicated  by  witness  No.  7,  at  the  place  where,  if  search  were 
made,  the  remains  of  the  children  would  be  found. 

The  defence  at  the  {Sessions  trial  is  mainly  that  the  children 
were  taken  off  by  a  Hyena.  But  this  was  not  pleaded  by  the 
prisoner  till  the  Sessions  trial,  and  is  in  no  way  proved. 

We  have  great  doubts  as  to  the  d^ree  of  complicity  of  the 
witness  No.  7,  Dunnia,  and  think  it  probable  that  she,  to  a 
great  extent,  was  an  accomplice  in  the  murder.  Viewing  therefore 
her  evidence  with  proper  caution,  and  relying  on  it  only  so  far 
as  it  is  confirmed  by  that  of  other  witnesses,  we  think  there  is 
sufficient  evidence  to  convict  the  prisoner  on  strong  presump- 
tion of  the  wilful  murder  of  the  elder  child.  The  younger 
infant  may  have  died  of  the  want  of  its  natural  food.  It  is 
proved  to  ha^e  been  an  infant  at  the  breast  of  its  mother,  and, 
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the  mother  to  have  lefb  it,  and  we  therefore  cannot  preflume  its        1868 

murder  from  the  case  before  us.     We  think  it  right,  under  all  ~ T" 

the  circumstances  of  the  case,  not  to   pass  an   irrevocable  sen-    ^^^'^^  '• 
tence.  We  therefore  order  the  prisoner  to  be  imprisoned  for  life  in       ^■'®  ^^ 
transportation  beyond  seas.  Kubedm 


Pkksewt  : 

A.  SCONCE,  Esq.,  Jud^e  akd  G.  LOCH,  Esq., 
OJ^ciating  Judge, 

GOVERNMENT  ajtd  RAIMONEY  TELLINEB 

ver8U9 

SURROOP  CHOWKEEDAR  (Vo.  I,)  RAMCHAND  PAT- 
TER (No.  2,)  MUKBOOL  ALLY  PAREEDAR  (No.  3,)    24.Pergun- 
ANi)  GOOROODOSS  CHAT  TERJEE  G0MA8HTA  (No.  4.)       "***'•• 

Cbihb  Cha^bged. — 1st  count,  Nos.  1  and  2,   highway   rob-        1858. 

bery   with   murder  of  Lallchand  Nundy,   deceased,  and   theft " 

of  24»-5  rupees  from  the  said  deceased ;  2nd  couut,  against  all    ^^^^^'^^  ^• 
the  prisoners,  accensarysliip  after  the  fact  in  the   above   crime  ;     ^^^^  ^ 
3rd   count,  against  all  the   prisoners,    privity   to   the  above  c^^^^^ab 

^^■"®-  and  others. 

Committing  Officer. — Mr.  J.  J.  Grey,  Magistrate  of  Howrah. 

Tried  before  Mr.  E.  Jackson,  Officiating  Additional  Sessions        Prisoners 
Judge,  on  the  31st  July,  1858.  under  trial  are 

Remarks  ly  the  Officiating  Additional  Sessions  Judge.— The  acquitted,  the 
case  has  been  tried  with  the  assistance  of  the  Law  Officer,  who  ^n/estigation 
agrees  wifch  me  in  the  conviction  of  prisoners  Nos.  1  and  2,  respects  in- 
on  the  2nd  count  and  prisoners  Nos.  3  and  4,  on  the  3rd  count :  complete  and 
the  papers  are  therefore  submitted  for  final  sentence  to  the  the  evidenoe 
Ni2amut  Adawlut.  in    chief,  un- 

The  circumstances  of  the   robbery   and  murder  are  as   fol.  J^rthy  of  cr^ 
lows. 

Witness  No.  20,  Sreeram  Dhon,  states  that  on  Sunday  the 
2nd  May,  Lallchand  Set,  his  partner  in  a  tobacco-shop  ab 
Sheebpore,  zillah  Howrah,  kft  that  town  to  go  to  his  own  home 
at  Udoypore  in  thannah  Khanakool,  zillah  Hooghly,  and  that 
he  had  on  his  person  at  the  time,  rupees  25-4. 

Witnesses  Nos.  23,  24  and*  25,  friends  of  Lallchand,  prove 
that  on  the  same  day  they  met  Lallchand  in  witness  Nos.  26*8 
bouse  ;  witness  No.  26  proves  that  Lallchand  left  her  house  the 
same  night  about  10  o'clock.  As  he  did  not  reach  home,  his 
mother  and  mother-in-law  commenced  to  make  enquiries  for 
him,  and  witnesses  Nos.  23  and  25,  on  their  way  back  from 
Calcutta  to  Udoypore  on  the  following  'Ihursdiiy,  heard  from 
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1858.        people  on  the  road,  that  some  traveller  had  been  killed  near  the 

o  tcharlT'  ^'^^*&®  ®^  Pundooa.     On  reaching  which,  they  saw  and  indenti* 

^  *    fied  Lallchand  Set's  body  lying  on  the  side  of  the   road  being 

^Case  of      eaten  by  dogs  and  jackals.  They  state  that  they  did  not  remark 

CnowKRKDA^  ^^y^  particular  marks  of  wounds  upon  him,  nor  did  tbey  make  any 

and  others,    enquiry  as  to  how  he  met  his  death,  but  went  on  their  way  and 

found  his  mother  searching  for  her  son,   of  whose  death   they 

told  her.     She  is  the  prosecutrix  and  states  that  she   went  at 

once  to  Pundooa  and  saw  the  body   and   recognized   it.     She 

also  states  that  she  did  not  remark  any  marks  or  wounds  on  the 

body,  but  considering  the  time  which  had   elapsed   since   Lall- 

chand's  death,  viz.  four  days,  this  evidence  is  not  incompatible 

with  the  fact  of  there  having  been  wounds  on  his  person,  which, 

by  that  time,  may  have   been   no  longer   visible.     Further,  to 

prove  the   identity    of   the    body  as   Lallchand's,    witnesses 

Nos.  20  and  25,  and  the  prosecutrix  prove   that  the  doth  as 

well  as  a  madooUe  found  with  it,  belonged  to  Lallchand. 

Prisoner  No.  3,  is  the  Phareedar  of  Poorush,  a  station  almost 
in  the  village  of  Pundooa ;  he  reported  on  the  3rd  May  to  the 
Amptah  thannah  that  a  traveller  had  died  near  Pundooa  of 
cholera,  the  Darogah  deputed  the  jemadar  to  hold  an  inquest 
on  the  body  which  he  did  on  the  4th  May  and  on  the  5th  May 
reported  the  death  as  being  the  result  of  cholera. 

No  further  notice  was  taken  of  the  matter  until  the  12th 
May,  when  the  Magistrate  heard  through  one  of  his  mohurrirs, 
that  people  were  talking  about  a  highway  robbery  and  murder 
which  had  lately  occurred  at  Pundooa  and  at  once  directed 
two  Darogahs  to  enquire  into  the  case.  On  the  13th  and  I4th 
May,  they  obtained  evidence  to  the  crime  implicating  the 
chowkeedar  of  Pundooa,  prisoner  No.  I,  and  Ramchand  Bag- 
dee,  prisoner  No.  2.  On  the  15th  May,  Surroop  Chowkeedar 
was  arrested  and  on  the  16th  he  confessed ;  on  the  16th  May, 
Ramchand  was  arrested  and  on  the  17th  he  confessed  ;  Madhub 
Mai,  the  approver-witness,  was  also  arrested  on  the  17th. 
It  was  on  his  evidence  given  on  the  14th  that  prisoners  Nos.  1 
and  2,  had  been  arrested,  but  prisoner  No.  1  is  said  to  have 
charged  him  in  an  unrecorded  confession,  with  having  concealed 
the  roost  important  facts  which  were  in  his  knowledge.  The 
Darogah  therefore  arrested  him,  and  he  confessed  that  he  had 
concealed  those  facts.  The  police  investigation  was  completed 
on  the  24th  May. 

Before  this  Court,  prisoner  No.  1  denies  the  charge.  His 
defence  is  that  Lallchand  died  of  cholem ;  that  the  shop-keepers 
of  the  Pundooa  Bazar,  especially  witnesses  Nos.  28  and  29, 
had  turned  Lallchand  out  of  their  houses  when  closing  their 
shops  on  the  Saturday  night,  because  he  was  ill  of  cholera  and 
vomited  ;  that  he  had  remained  the  night  under  a  tree  on  the 
other  side  of  the  Khal  and  there  died.     His   confession   before 
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the  Darogah  and  Magistrate  he  says  was  owing  to  bad  treat-        185a 
roent.    Witnesses  Nos.  8  and  9,  prove  his  confession  before  the  T^ 

Darogah,  which  witnesses  Nos.  15  and  16  prove  was  repeated 
before  the  Magistrate.  It  is  to  this  effect,  that  on  the  Sunday  ^^^^  ^^ 
morning,  while  he  was  at  his  post  in  the  Pundooa  haifi,  he  onoJraroAB 
beard  a  cry  from  the  otber  side  of  the  Khal ;  that  he  went  i^^  others, 
across  to  see  what  had  occurred,  met  Bamohand  Bagdee  and 
Guggun  (who  has  not  been  apprehended)  running  towards  the 
village  with  sticks  in  their  hands  and  the  former  with  a  bundle 
under  his  arm ;  that  he  asked  them  what  had  happened,  but  they 
said  they  did  not  know ;  that  going  a  little  further  he  found  a 
man's  body  hanging  to  a  tree ;  that  he  informed  the  village 
Gomasta,  prisoner  No.  4,  who  told  him  to  cut  the  body  down 
and  conceal  it,  which  he  did.  Before  the  Darogah  he  is  said 
to  have  made  a  second  confession  when  he  was  starting  for  the 
Sadder  station,  but  the  Darogah  did  not  record  this,  because  he 
bad  already  made  one  confession  which  appears  to  me  an  in- 
sufficient reason. 

Prisoner  No.  2,  also  pleads  not  guilty  in  this  Court,  and 
attributes  his  arrest  to  enmity  with  Madhub  Mai,  who  informed 
against  him.  Before  the  Darogah  and  the  Magishtite,  witnesses 
Nos.  13  and  18  prove  that  he  acknowledged  to  having  seen 
Surroop  Ghowkeedar  murder  and  rob  the  deceased,  and  to  having 
received  from  him  a  bribe  of  three  rupees  to  hold  his  tongue. 

Madhub  Mai  admitted,  as  a  witness  states,  that  he  was  sleeping 
under  a  small  thatch  in  his  melon  field  on  Sunday  morning  before 
daylight,  when  he  was  awoke  by  a  noise  and  looking  out,  saw 
Bamchand  Bagdee,  prisoner  No.  2  and  Guggun  stop  a  traveller, 
who  endeavoured  to  escape  them  by  running  into  a  clump  of 
a»ud  trees  when  he  lost  sight  of  them,  but  whence  he  heard 
cries  immediately  after.  The  next  morning  after  daylight  he 
saw  a  body  hanging  from  one  of  the  trees,  he  saw  Surroop  cut 
it  down,  and  Surroop  and  Bamchand  conceal  it  in  a  hole  by 
covering  it  with  leaves. 

Witness  No.  21,  Panchoo  Mundul  corroborates  this  story  in- 
asmuch aa  he  was  abo  sleeping  close  by  in  his  field.  He  heard 
a  man  cry  out  in  the  night,  but  thought  nothing  of  it,  and  the 
next  morning  he  saw  Surroop  cut  down  the  body  and  Surroop 
and  Bamchand  conceal  it. 

Witnesses  Nos.  4,  5,  6  and  7,  inhabitants  of  neighbouring 
villages  state,  that  they  were  passing  along  the  road  on  the 
Sunday  morning  and  saw  the  body  of  a  man  lying  under  the 
clump  of  trees,  and  that  it  then  bore  marks  of  foul  play,  see- 
ing its  nose  broken  and  bloody,  and  marks  on  its  neck.  They 
afterwards  heard  that  the  gomashta  and  phareedar  had  report- 
ed the  death  to  have  been  caused  by  cholera. 

Witnesses  Nos.  28  and  29,  shop-keepers  in  the  Pundooa 
Bazar,  abo  saw  the  body,  and  observed  the  marks  on  the  Sun- 
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185a        day ;  they  were  called  to  examine  the  body  by  the  pbareedir 
^^^         and  gomashta,  who  afterwards  wrote  out  some  papers  in  tlie 
October  7.     pmi jooa  haut,  and  told  them   and  the  other  shop-keepers  that 
Case  of      ^^^  death  was  owing  to  cholera  and  that  they  were  to  say  so. 
Cm^KWAB      JP''>^>^er  No.  8,  pleads  not  guilty  /  asserts  that  the  man  did 
and  others,   ^i®  ^^  cholera,  and  had  no  marks  upon  his   body,  and  that  he 
reported  according  to  the  statement  of  the  chowkeedar  and  of 
the  witnesses  who  saw  the  body.     He  further   hints   that  the 
zemindar  of  the  village  is  Baboo  Prannath  Oliowdree,  and  that 
it  is  notorious  that  uo  one  dare  give  intelligence  of  anj  thing 
in  his  estates,  wliich  remark  I  can  understand  only  as  an  acknow- 
ledgment that  there  was  some  concealment  in   this  case,  but 
that  it  was  the  villagers  who  were  to  blame  and  not  he. 

Prisoner  No.  4,  the  gomashta  of  the  village,  pleads  not  guiUff^ 
asserts  that  he  heard  the  man  died  from  cholera,  and  sent  a 
written  report  to  that  effect  to  the  thannah. 

The  witnesses  to  the  defence  of  prisoners  Nos.  1  and  2, 
deny  any  knowledge  of  the  facts  which  they  are  called  to 
depose  to. 

The  witnesses  to  the  defence  of  prisoner  No.  3,  assert  that 
Lallchand  died  of  cholera.  Some,  that  they  saw  the  bod  j,  which 
had  no  marks  on  it ;  others,  that  they  only  heard  the  chowke^ 
dar  mention  the  fact. 

The  witnesses  to  the  defence  of  prisoner  No.  4,  assert  that 
they  heard  the  chowkeedar  inform  the  gomashta  that  a  travel- 
ler had  died  of  cholera,  and  that  he  wrote  something  and  direct* 
ed  the  chowkeedar  to  take  it  to  the  tliannah. 

The  first  point  for  consideration  is,  whether  the  fact  of  a 
highway  robbery  with  murder  having  been  committed  is  proved. 
I  am  of  opinion  that  it  has,  that  the  identity  of  Lallchand  Set, 
as  the  murdered  man  is  also  proved,  that  he  had  left  witness 
No.  26's  house  about  ten  o'clock,  that  be  had  c<Hne  on  to  Pun- 
dooa  (whether  he  was  turned  out  of  the  basar  by  the  shop* 
keepers  is  immaterial,  it  certainly  is  not  proved,  though  it  may 
be  true)  and  that  he  crossed  the  khah  and  then  under  the  a^ud 
trees,  hie  met  his  death.  The  marks  on  the  body  prove  that  the 
death  was  not  natural  and  the  rupees  being  missing,  prove  the 
robbery.  If  the  death  resulted  from  tlie  suspension  of  the  body 
while  in  a  senseless  state,  the  crime  would  be  the  same. 

How  the  i^ime  was  actually  committed,  there  is  no  satiafaC' 
tory  evidence  to  show,  Madhub  Mai's  deposition  is  on  this 
point  uncorroborated.  JEUmchand  cannot  be  convicted  of  hav- 
ing committed  the  murder  on  this  one  man's  statement,  parti- 
cularly  as  be  did  not  depose  to  this  portion  of  his  statement^ 
till  the  prisoner  Surroop  implicated  him  as  an  accessary.  Panchoo 
Mundul's  statement  that  he  heard  a  cry  is  not  sulhcient  corro- 
boration. 

The  oonfeasioni  of  the  two  priaoners  Noa.  1  and  2,  however. 


CASES  IN  THE  NIZAMUT  ADAWLUT.        418 

<ire  safBcient  to  convict  them  of  being  accessaries  afler  the  fact        1SS8. 
to  the  crime,  they  each  throw  the  commission  of  the  crime  upon     ^^      ^ 
the  other,  and  the  one,  viz.,  the  prisoner  No.  2,  confesses  that 
he  concealed  the  crime,  though  he  saw  it  committed  and  that  he      ^^  ^^ 
teoeived  a  bribe  of  Uupees  8  to  do  so,  the  other  prisoner  No.  1,  x)howw8ici>aii 
that  he  concealed  the  crime,  though  he  had  heard  the  murdered    g^^  othenu 
man  cry  out,  had  found  him  hanging  to  a  tree  immediately 
afterwards,  and  had  seen  Bamchand  and  Guggun  running  from 
tlie  spot. 

Prisoners  Noe.  8  and  4,  I  convict  of  privity  to  the  crime. 
They  cannot  be  convicted  as  accessaries,  inasmuch  as  it  does 
not  appear  that  when  they  concealed  their  knowledge  of  it,  sent 
a  false  re|)ort  to  the  thannah,  and  told  the  shop-keepers  that 
they  must  say  that  cholera  caused  the  death,  they  were  aware 
or  had  any  grounds  for  suspicion  that  any  particular  person  had 
committed  the  crime.  But  at  the  same  time,  as  they  took  an 
active  part  in  the  concealment,  I  am  of  opinion  that  they  should 
be  severely  piuiished. 

It  is  to  be  hoped  that  the  remark  of  prisoner  No.  8,  regard* 
ing  the  feeling  in  the  estates  of  the  large  zemindar  Baboo 
Prannath  Chowdree,  who  holds  extensive  zemindaries  in  several 
of  the  districts  of  Bengal,  is  not  correct. 

In  submitting  the  papers  to  the  Nizamut  Adawlut,  I  beg  to 
recommend  a  sentence  of  seven  years'  imprisonment  being  pass- 
e<l  on  prisoners  Nos.  1  and  2,  and  three  years'  imprisonment  on 
Nos.  3  and  4. 

Remarks  hy  ike  Nizamut  Adawlut, — (Present :  Messrs.  A. 
Sconce  and  G.  Loch.)  There  seems  to  be  no  reason  to  doubt 
that  the  dead  body  found  outside  of  the  village  of  Pundooa  was 
that  of  Lallchand,  son  of  the  prosecutrix,  Baemonee.  This  per- 
son kept  a  shop  in  Sheebpore,  and  it  appears  that  on  Saturday 
the  19th  Bysakh  he  left  his  sliop  for  the  purpose  of  returning 
to  his  home  in  Oodeypore.  On  the  morning  of  Sunday  or  on 
the  morning  of  Monday,  he  was  found  dead  at  Pundooa.  There 
is  some  uncertainty  as  to  these  dates,  which  the  Sessions  Judge 
has  not  sifted  with  sufficient  care.  Lallchand,  it  is  shewn  by 
some  witnesses,  stayed  in  the  course  of  his  journey  home,  at  the 
house  of  one  Banjee,  to  eat :  and  by  the  statement  of  Banjee 
herself,  he  left  her  house  some  time  after  nightfall  of  the  19th. 
But  on  the  other  hand,  the  zemindar's  report  of  5th  May,  ap- 
pears to  indicate  that  the  death  of  Lallchand  was  discovered  on 
the  morning  of  the  2l8t  Bysakh,  Monday. 

The  tenor  of  this  report,  which  purported  to  be  attested  by 
shop-keepers  and  others  of  Pundooa,  was  to  the  effect  that  on 
the  evening  of  Sunday,  Lallchand  had  arrived  at  the  haut ;  that 
he  was  seized  with  illness  (cholera) ;  that  the  shop-keepers 
would  not  accommodate  him,  and  that  he  lay  down  under  a  tree 
Outside  of  the  village,  and,  in  the  course  of  the  night,  died. 
3  F  2 
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1866.  There  has  been  no  satisfacfcorj  investigatton  as  to  the  time 

Ootob0p7     ^^  Lallchand'a  arrival  at  Pimdooa.     The  Darogah's  report  of 

^'     14th  May,  seems  to  intimate  that  Lallchand  had  spent  the  besi 

^^^  ^      part  of  the  night  at  Banjee's  house,  and  starting  early,  reached 

Chowmbdab  ^"^^<><>*  before  dawn  of  Sunday  and  that  alter  resting  nev 

and  others.    ^^^^  unknown  shop,  he  again  started  on  his  journey  ai^  was 

waylaid. 

The  charges  laid  against  these  prisoners  are  mainly  sustained 
by  the  deposition  of  the  witness,  Madhub  Mai,  and  the  confes- 
sions, as  Uiey  are  considered,  of  the  prisoners  Surroop  and  Bam- 
chand.  But  we  are  not  satisfied  of  the  trustworthiness  of  any 
of  these  statements.  The  information  recorded  in  the  name  of 
the  witness  Madhub,  by  the  Darogah  BukaooUah,  whom  the 
Magistrate  bad  deputed  from  anothar  Thannah  to  investigate 
the  circumstances  attending  this  unnatural  death,  simply  sets 
forth  that  be  had  seen  in  the  morning  a  dead  body  hanging  by  a 
tree.  He  now  says  much  more,  namely,  that  in  the  &rst 
instance  he  had  seen  Bamchand  and  another  dodge  or  hunt  a 
man  up  and  down  till  tliey  got  him  into  the  shade  of  some  trees; 
that  he  heard  one  cry  '*  hapre^^  and  that  he  knew  no  more  till 
he  saw  a  body  hanging  from  a  tree  at  daylight. 

The  prisoner  Surroop  Chowkeedar's  statement  is,  that  towards 
the  close  of  the  night,  he  heard  cries  and  running,  saw  lUm- 
chand  and  Gugun  making  fast  off;  that  he  went  on  and  saw 
a  body  suspended  from  a  branch,  and  that  he  went  and  told  the 
Gomashta  Gooroodass,  who  said  they  would  be  all  ruined,  and 
desired  him  to  cut  the  body  down. 

Bamchand  on  the  other  hand,  is  made  to  implicate  Surroop; 
but  his  statements  to  the  Darogah  and  the  Magistrate  differ 
and  neither  are  quite  intelligible.  In  the  first  lie  said  as  he 
was  going  to  his  melon  field,  he  saw  a  traveller  passing ;  that 
Surroop  Ohowkeedar,  getting  round  him  struck  him  violently 
on  the  face  and  felled  him  and  then  laying  bis  lattee  across  the 
fallen  man's  neck,  stood  on  it ;  that  prisoner  asked  if  he  was 
committing  murder ;  that  Surroop  gave  him  rupees  8,  not  to 
tell ;  and  took  a  rope  and  hung  the  body  from  a  tree :  and  so 
on.  Before  the  Magistrate,  Bamchand  seems  to  ignore  this 
atoiy,  for  be  says  no  more  than  that,  in  an  unintelligible  way, 
be  had  seen  Surroop  hang  the  body  from  a  tree. 

We  place  no  reliance  on  these  statements,  which  seem  to  us 
got  up  not  to  represent,  but  to  misrepresent,  the  truth. 

We  have  nothing  to  say  in  favor  of  the  inhumanity  of  the 
people  of  Pandooa  which  suffered  them  to  reject  a  sick  tra- 
yeller,  nor  indeed  need  we  say  that  we  accept  the  sickness  and 
exposure  and  death  of  Lallchand  as  wholly  proved.  But  taking 
the  whole  case  as  it  comes  bofore  us,  the  undoubted  fact  that 
the  dead  body  of  Lallchand  lay  exposed  at  the  place  where 
be  died  for  several  days  open  to  all  men's  sight  and  liable  to 
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be  called  in  for  examination  bj  the  Civil  Surgeon,  is  against        185a 

the  hypothesis  that  he  was  by  violence  killed.     No   hesitation  ~ — • 

was  shewn  in  reporting  the  occurrence  of  his  death :  and  this    ^^^^°^  '• 

early   report  was  followed   by   the  deputation  of  the  Police       Ca»eof 

Jemadar  who  held  an  inquest  on  the  body.     Besidi  s,  it  appears  q^q^^^ 

to  us,  that  if  the  Gomashta  Gooroodass  acted  as  Surroop  repre-    ^^^  other*. 

gents  him  to  have  done,  he  must  have  resolved  to   ascribe   the 

decease  of  Lallchand  to  a  false   cause  without  any  adequate 

motive.  Lallchand  was  to  him  an  utter  stranger  ;  and  personally 

he  should  seem  to  have  less  cause  falsely   to  implicate   himself 

and  the  shop-keepers  by  asserting  the  neglect  and  exposure  of 

the  sick  traveller  than  to  give  information  as   to  his  murder, 

if  he  knew  him  to  be  murdered. 

We  do  not  observe  that  the  Magistrate  has  taken  any  notice 
of  the  failure  of  the  Police  to  apply  for  his  instructions  as  to 
the  disposal  of  the  body  of  Lallchand.  No  corpse  should  be 
left  on  the  highways  to  be  consumed  as  carrion. 

We  acquit  all  the  prisoners. 


Fbssekt  : 


C.  B.  TREVOR  AKD  H.  V.  BAYLEY,  Esqs., 
Officiaiing  Judges. 


GOVERNMENT 

f>ergu% 

BABOORAM  BAGDEE  (No.  8,)  akd  PREMCHAND 
BAGDEE  (No.  9.) 

Cbim B  Chaboed. — 1st  count,  dacoity  on  the  night  of  the 
9th  March,  1858,  in  the  house  of  Lakheenarain  Doss  of  Goa- 
berriah,  thannah  Sulkeah,  zillah  Howrah ;  2nd  count,  dacoity 
on  the  night  of  the  1st  June,  1853,  in  the  house  of  Kallachand 
Sheik  of  Nowparah,  thannah  Jehanabad,  zillah  Hooghly  ;  3rd 
count,  having  belonged  to  a  gang  of  dacoits. 

Committing  Officer. — Mr.  T.  E.  Ravenshaw,  Commissioner 
for  the  suppression  of  dacoity  at  Hooghly. 

Tried  by  Mr.  E.  Jackson,  Officiating  Additional  Scissions 
Judge,  on  the  14th  September,  1858. 

Remarks  by  the  Officiating  Additional  Sessions  Judge, — Pri- 
soner No.  8  pleads  guilty,  prisoner  No.  9  not  guilty.  Their 
houses  are  in  Keoteea  in  thannah  Ry na,  zillah  Burdwan,  but 
they  also  reside  at  Howrah. 

In  the  first  couqt,  they  are  charged  with  a  dacoity  at  How- 
rah. It  occurred  ^on  the  9th  March,  1858,  witness  No.  1,  the 
master  of  the  house  described  the  dacoity  and  stated  that  he 
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armed  himself  with  a  large  **  hovtee,^*  a  formidable  looking 
knife  for  cutting  vegetables,  and  with  it  wounded  some  of  the 
dacoits.     He  also  recognized  one  of  the  gang,  Dabee  Bagdee. 

The  Police  appear  to  have  followed  up  the  clue  which  thej 
obtained  from  the  prosecutor  with  great  skill.  Witnesses  de- 
posed to  them  and  Dabee  Bagdee  gave  a  statement  before  them-, 
that  he  and  the  prisoners  had  been  that  night  drinking  at  a 
grog-sliop.  It  was  also  soon  ascertained  that  prisoner  ^o.  8, 
was  one  of  the  wounded  parties. 

Witness  No.  18,  Moozdeen  Burkundaz  describes  the  chase 
after  prisoner  No.  8  in  which  he  was  followed  step  bj  step 
through  Calcutta,  Chandemagore,  Uooghlj,  Burdwan  and  back 
again  to  Howrah,  where  he  was  arrested.  His  mistress,  witness 
No.  22,  accompanied  him  in  his  flight.  She  was  arrested  at 
Kendnor  in  zillah  Burdan,  and  on  being  callled  on  to  give  up 
the  stolen  propertv  and  searched  rupees  17  was  found  on  her 
person,  and  a  cloth,  which  she  stated  that  prisoner  No.  8,  had 
not  before  he  went  out  on  the  occasion  on  which  he  was 
wounded,  but  which  he  brought  back  with  him  after  it. 

Witnesses  Nos.  7  and  8,  prove  prisoner  No.  8*8  confession 
before  the  Police,  in  which  he  admits  that  the  abovementioned 
rupees  and  cloth  are  portion  of  the  stolen  property.  Witnesses 
Nos.  II  and  12,  prove  his  confession  before  the  Magistrate  of 
Howrah. 

Witness  No.  2\\  proves  the  arrest  of  prisoner  No.  9  on  the 
2drd  April.  On  him  was  found  a  bundle  containing  two 
cloths.  Witnesses  Nos.  9  and  10,  prove  his  confession  the 
same  day  at  tlie  thannah,  and  Nos.  13  and  14,  his  confession 
the  next  morning  before  the  Ma^strate  of  Howrah,  in  both  of 
which  he  admits  that  the  cloths  found  on  him  were  part  of  the 
stolen  property. 

l^he  prosecutor  recognizes  the  cloths  found  on  both  prisoners 
as  his.  Witness  No.  19  speaks  also  to  the  same  fact.  Witness 
No.  20  is  dead. 

The  whole  case  was  subsequently  transferred  to  the  Dacoity 
Commissioner.  Witnesses  Nos.  15  and  16,  proye  that  both  pri- 
soners again  gave  a  full  confession  before  that  officer,  prisoner 
No.  8  on  the  26th,  28th  29th,  of  June  and  2nd  and  5th  of  July, 
prisoner  No.  9  on  the  8rd,  5th,  6th,  7th,  8th  and  9th  of  July. 

In  these  confessions  prisoner  No.  8  acknowledges  to  have 
belonged  to  gangs  of  dacoits  in  his  own  native  village  in  zillah 
Burdwan,  and  with  them  to  have  committed  the  dacoity 
charged  in  2nd  count,  also  to .  have  belonged  to  the  Ghander- 
nagore  dacoit  gangs  when  he  was  a  Chowkeedar  in  that  town, 
which  fact  is  corroborated  by  the  previous  confession  of  former 
approvers,  who  named  him  among  their  gangs,  also  by  the 
record  of  the  dacoity  in  the  house  of  Mullicka  Bewah  on  the  1st 
September,  1851,  in  which  one  of  the  Chademagore  gangs  was 
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seized  in  the  act  and  mentioned  him  in  hia  confession  made  on 
the  spot,  also  to  having  in  company  with  a  Calcutta  gang  com-  * 
minted  a  dacoitj  so  far  south  as  Tumlook. 

Prisoner  No.  9*s  confession  confines  his  crimes  to  his  own 
part  of  the  country  in  zillahs  Burdwan  and  liooghly  where  he 
acknowledges  to  have  committed  ten  daooities.  In  it  he  also 
admits  one  Howrah  dacoity  and  one  attempt  at  dacoity. 

Witnesses  Nos.  5  and  0,  are  two  approvers,  who  had  de- 
nounced both  prisoners  in  the  dacoity  charged  in  2nd  count,  of 
the  Calendar  on  the  9th  and  19th  February,  1858,  before  the 
{)risoner8  were  apprehended  in  Howrah.  This  dacoity  occurred 
in  1853.  The  approver's  depositions  are  corroborated  not 
only  by  the  confessions  of  the  prisoners  before  the  dacoity 
commissioner ;  but  as  to  prisoner  No.  9,  by  his  recognition  at 
the  time  of  the  dacoity. 

Prisoner,  No.  9,  urges  in  his  defence  that  he  was  once  the  cause 
of  arrest  of  approver-witness  No.  5,  he  alludes  to  a  particular 
record  in  which  this  will  be  proved.  I  have  sent  for  the  case 
but  do  not  delay  passing  final  orders  as  even  admitting  it  to  be 
true,  the  circumstance  wonld  tell  as  much  against  him  as  in  his 
favor,  when  taken  in  connection  with  his  confessions  which  he 
does  not  deny  or  attempt  to  rebut. 

This  is  one  of  those  cases  in  which  the  statements  of  the 
approvers  charging  the  prisoners  with  being  professional  daooits 
are  corroborated,  not  only  by  what  occurred  at  the  time  when  they 
committed  crime  in  company,  but  by  the  circumstance  that  five 
years  later  they  are  seized  in  the  neighbourhood  of  Calcutta 
with  another  gang  with  the  stolen  property  on  tliem  and  one 
bearing  the  marks  of  the  wounds  inflicted  during  a  dacoity, 
I  oonvict  the  prisoners  on  all  the  counts  of  the  calendar  and 
recommend  them  to  be  sentenced  to  transportation  for  life. 

MemarhM  hy  the  Nissamut  Adawlut — (Present:  Messrs*  C. 
S.  Trevor  and  H.  Y.  Bay  ley.)  Prisoner  No.  8,  confesses  to  the 
Deputy  Magistrate  and  the  Sessions  Judge.  His  confession 
is  corroborated  by  the  evidence  of  witness  No.  1,  as  to  the 
wounding  one  of  the  dacoits  with  a  boutee  which  was  prisoner's 
No.  8. 

Witness  No.  18,  also  corroborates  this  prisoner's  confession 
as  to  his  pursuit  and  capture. 

Prisoner  No.  9,  confessed  to  the  Oodberriah  dacoity  (1st 
count,)  before  the  police  and  Mf^istrate  of  Howrah ;  and  then 
before  the  Dacoity  commissioner,  to  whom  the  case  was  trans- 
ferred. 

He  confessed  to  the  2nd  count,  the  Naoparah  dacoity,  in  the 
dacoity  commissioner's  oflice  ;  and  also  to  nine  other. daooities. 
Tlie  prisoner's  confession  as  to  the  Naoparah  dacoity  is  corro- 
borated by  the  statement  of  Kulachand  Sheikh,  (the  owner  of 
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1858.        the  house,)  the  day  afber  the  daeoity,  that  he  had  recognized 
Kft  "flT"  ^^®  prisoner. 
October   .         Witnesses  Nos.  5  and  6,  also  corroborate  the  confession  of  this 
Case  of       prisoner  on  this  2nd  count. 

Ba€«»e'        ^^®  confessions  in  the  Daeoity  commissioner's  office  are  foUy 
and  another,   proved  as  freely  and  voluntarily  given ;  and  we  see  no  reason  to 
distrust  them. 

We  therefore  convict  both  prisoners  under  Act  XXIV.  of  1843, 
and  sentence  them  under  the  same  Act  to  be  transported  for 
life. 

We  request  the  attention  of  the  Sessions  Judge  to  the  follow- 
ing remarks. 

I.  In  para.  13  the  Sessions  Judge  refers  to  prisoner*s  ^  con- 
"  feesions,  which  he  does  not  deny,  or  attempt  to  rebut.*'  But 
the  record  does  not  shew  that  the  prisoner  was  asked  any 
questions  as  to  them.  He  should  have  been  so  questioned  ;  and 
in  future  it  must  invariably  be  recorded  that  the  confessions 
have  been  read  over  to  the  prisoner,  and  that  he  denies  or  admits 
them,  or  what  statements  he  makes,  in  regard  to  them. 

II.  In  paras.  9,  10  and  11,  the  Sessions  Judge  records  details 
as  to  the  confessions  of  the  prisoners  to  other  dacoities.  None  of 
those  details  are  to  be  found  in  the  vernacular  records  of  ihe 
Sessions  trial.  They  should  always  be  recorded  there.  It  is 
quite  right  that  the  prisoner  should  be  arraigned  on  each  of  the 
specific  counts  of  his  indictment,  and  this  answer  recorded  as  has 
been  done  in  this  case  ;  but  it  is  necessary  also  (as  laid  down  by 
us  in  Tareef  Sheikh's  case  of  this  date,)  that  his  confession  9^ 
the  Sessions  to  the  several  detailed  dacoities  which  he  may  have 
admitted  to  have  been  committed  by  him,  should  also  be  fuUy 
recorded.  In  a  case  like  this,  the  prisoner  should  have  been 
asked,  if  he  had  not  confessed  to  or  committed  the  other 
dacoities  to  which  the  committing  officer's  record  referred ;  and 
his  answers  recorded,  in  order  that  it  might  be  compared  witii 
the  previous  confessions,  and  with  other  records. 
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Pbebent  : 

J.  H.  PATTON,  Esq.  Judge,  aitd  G.  LOCH,  Esq. 
Officiating  Judge. 

GOVERNMENT  and  LALLA  MEEAN 

versiu 

SHIB  MURRICK  (No.  17,)  GUNNESHMODEE  (No.  18,) 
KAMA  CHOWKKEDAR  (No.  19,)  MQNDIL  ROY  (No. 
20,)  KESHEE  ROY  (No.  21,)  DHURONDHERROY  (No. 
22,)  DOOKHUN  ROY  (No.  23,)  SOUMAN  DURBEH* 
(No.  24,)  and  SHEW  A  CHUMAR*  (No.  25.)  Bhaugulpore. 

Chime  Chaboeb. — Isfc  count,  Nos.  17  and  18,  dacoitj  at-        i858. 
tended   with   the    murder  of  Haroo  My  an    and    plunder    of - 


property   valued  at  Rupees   24-6 ;   2nd  count,  Nos.   17  to  26,   October  11. 
accomplices  in  the  above  crime  ;  3rd  count,  Nos.  17,  18,  20,  23,       Ca^e  of 
24  and  25,  knowingly  posseiising  stolen  property  acquired  by         Shib 
the  dacoity.  ,  Mubbcck 

Committing  Officer.— Mr.  G.  C.  G.  Chapman,  Deputy  Magis-   *"^  ^'^®"' 
trate  with  full  powers  of  a  Magistrate.  Prisoners 

Tried  before  Mr.  T.  Sandys,  Sessions  Judge  of  Bhagulpore,  convicted  of 
on  the  26th  July,  1858  committing 

Remarks  hy  the  Sessions  Judge.— Dacoits  15  to  20  in  number  ^**^*^  .**/ 
attacked  the  prosecutor's  house,  on  night  of  4th  June  last,  ^JJ^^  7nd 
prosecutor  and  his  two  sons,  youths  above  20  years  of  age,  the  ^ntenced  one 
deceased  and  Shakkur  (witncbs  No.  1,)  were  sleeping  in  their  to  death* and 
court  yard.  The  dacoits  bound  all  three  and  Gunnesli  prisoner  the  others  to 
No.   18,  with  a  club  commenced  beating  the  deceased,  who  transportation 

cried  out,  "  I  recognize  you,  and  ^^'  ^  ' 
LallaMewin  Prosecutor,  ^j^  h^ve  you  apprehended  to- 

Witness, N o.  l,ShukkurMyan.         ^^^»^.„  »»  "^  n«     iu;^    n ««u 

Witness,  Ko.  2  Holas.  morrow.        On     this    Gunnesh 

called  out  to  Shib  Murrick  priso- 
ner No  17,  the  only  one  armed  with  a  sword,  to  kill  the  deceased, 
which  he  did  on  the  spot ;  and  then  the  dacoits  dispersed. 

The  mofussil  inquest  describes  upwards  of  ten  marks  of  blows 

on  deceased*s  person,  all  club- 
Witness,  No.  8,  Hemraj  Modee.      ^lo^g   except  two   on   the  head 

„    „    9,  JSutUoo  Modee.  ^^^  ^^^^^  ^^^^^  ^^^^  j^^^^  ^^^^ 

severe.  The  body  reached  the 
station  almost  unfit  for  surgical  examination,  yet  Baboo  Dwar- 
kanath  Chatteijea,  sub-assistant  Surgeon,  witness  No.  12, 
observed  *'  two  incised  wounds,  one  on  scalp,  other  on  the  face. 
"  No  doubt  they  were  severe  cuts.  No  fracture,  however,  of 
"  any  of  the  bones  ;  cannot  distinctly  state  that  these  wounds 

*  Acquitted  by  the  Lower  Court. 
TOL.  VIII.  8    Q 
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18.')8.        "vrerc  the  immediate  cause  of  deatb^but  tbere  is  every  pro- 
"r     ■     ,.     "  bability  of  their  being  bo." 
October  n.  Yijg   ^jj.^^jj^     witnesses,     fel- 

( ase  of  Wit.  No.  2,  Hoojas.  low  residents  of  the   same   tola 

8.nB    MUE.  „      „    3  DullooMeean.  j^      j  ^     ^         ^j 

iiicK  and  ,,       ,,    4,  Manick  Muhton.  .  .  .  ,  -       .  i    • 

otheif.  ,,      ,,    S/Jeebun.  «"*^r   resides,   depose    to   their 

having  reoognized  the  prisoners, 
residents  of  the  neighbourhood  amongst  the  dacoits  as  follows. 

Sl.ibMurrick,prUonerNo.  17.1^^^^  recognized  by  Hooli«s 
Gunnegh,  prisoner        No.  18.  V  ^j^^^^  jj^^^^  "-» 

Dookhun,  prisoner       No.  23.  J 
Shib  Murrickjprisoner  No.  17.  ^ 

Gunnesh,  prisoner         No.  18.  /  Ditto   by   DuUoo   Meean,  wit- 
Kama,  prisoner  No.  19.  f  ness  No.  8. 
Mundil;  prisoner          No.  20.y 

-^    ,  .  -KT     oi    I  Ditto    by     Manick     Muhton, 

Keshee,  prisoner  No.  21.  I   ^j^,^^^  ^j^^^    ^    ^^^   j^^^ 

Dhurondher,  prisoner  No.  22.  J  ^j^^^^^  ^^  ^  ^ 

Two  others  attending  their  cattle  the  same  night,  a  mile  dis- 
tant from  the  prosecutor's,  clial- 
Wit.  No.  6,  Bhatoo  Meean.  leuged  and   recognized   a   party 

„      „    7,      waree,  passing    along,    who    from  the 

bundles  they  were  carrying,  as  well  as  their  saucy  answers,  and 
the  occurrence  of  the  dacoiby,  they  concluded  were  tbo  daicoits. 
Shib  Murrick, prisoner  No.  17. " 


.Were    recognized    by    Bhatoo 
^Meean,  witness  No.  6,  and 


Ditto     by     Etwaree,    witness 
No.  7. 


Gunnesh,  prisoner  No.  18. 
Mundil,  prisoner  No.  20. 

Dookhun,  prisoner  No.  23. 
Gunnesh,  prisoner  No.  18. 
Kama,  prisoner  No.  19. 

Mundil,  prisoner  No.  20. 

Dookliun,  prisoner       No.  23. 

On  search  of  prisoners*  houses,  certain  portions  of  the  plunder* 
Wit.  No.  8,  Hemraj  Modoe.  e<i   property   Nos.  1   to   23,  ia- 

„      „    9,  Nathoo  Modee.  elusive,  are  said  to  have  been  re- 

».      n    14,  Chotoo  Meean.        covered  in    the   houses   of^hib 
„      „    16,  Ootim  Meean.  Murrick,  prisoner   No.  17,  Gnu- 

nesh,  piUoner  No.  18,  Mundil  prisoner  ^o,  20,  Dookhun,  pri- 
soner. No  23,  Soumon,  prisoner  No.  21,  and  Shewa,  prisoner  No. 
25,  as  also  a  bloody  sword  in  the  thatch  of  Gunnesh,  prisoner 
No.  18'sdweUing. 

I'he  prisoners'  defences  have  always  consisted  of  simple  deniab, 
unable  to  account  for  any  false  accusation  against  them,  though 
Gunnesh,  prisoner  No.  18,  Kama,  prisoner  No.  19,  and  Muudi), 
prisoner  No.  20,  for  the  first  time  before  this  Court,  set  up 
lame  and  contradictory  insinuations  against  the  police.  Guu- 
ueshy  however,  hiis  always  denied  the  bloody  sword  and  deckred 
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it  to  have  been  smuggled  into  the  thatch  of  his  house.     Those,        185R. 
in  whose  houaes  the   property  was   recovered,  claim  it   as  their  hTTT 

own,  but  of  the  many  witnesses  cited  by  them,  not  one  knows    "^'^*^^  ^^* 
anything  about  it,  ^«8e  of 

From  the  results  under  ejcamination  before  this  Court,  I  am  ®°"  ^^^' 
obliged  to  regard  this  as  a  most  unsatisfactory  case.  Not  thnt  ^hew! 
it  originates  out  of  any  malice  or  base  purpose,  of  which  it 
seems  free,  either  on  the  part  of  prosecutor  or  the  police,  but 
out  of  the  fancied  requirements  of  our  English  Courts,  which 
with  the  lax  habits  of  the  people,  and  police  practices  even  more 
deteriorating,  give  rise  to  such  dressings-up  for  the  occasion,  as 
leave  a  verv  narrow  line  between  what  is  in  reality  malicious, 
er  what  is  simply  false.  Any  corroboration  derivable  from  the 
recovery  of  the  plundered  property  must  be  at  once  set  aside  as 
worthless.  Prosecutor  is  said  to  go  inside  each  prisoner's  house 
and  bring  out  the  recovered  property.  About  this  he  contra- 
dicts himself.  He  pretends  he  turned  out  every  thing  inside 
the  houses,  giving  back  the  prisoners'  properties,  alter  having 
recognized  his  own,  but  he  is  quite  unable  to  explain  what  he 
gave  back,  at  the  same  time  that  any  thing  of  the  kind  is  adverse 
to  the  general  tenor  of  the  depositions,  that  prosecutor  was  the 
special  finder  in  each  instance.  Neethoo  Modee  (witness  No.  9,) 
says  he  does  not  know  where  the  prosecutor  found  the  articlei*, 
and  Hemraj,  witness  No.  8,  first  prevaricated  about  it  and  then 
gave  particulars  self-contradictory.  Hemraj,  witness  No.  8  says, 
each  identical  article  was  found  quite  exposed  and  not  in  any 
way  concealed,  whilst  plaintiff  pretends  they  were  concealed. 
These  three  persons  are  not  only  contradictory  of  one  another, 
but  each  of  himself.  The  property  may  be  the  plaintiffs  but  f 
doubt  the  honesty  of  the  search,  which,  I  am  of  opinion,  must 
have  been  got  up  for  the  occasion,  fs  it  probable  that  murderers 
recognized  and  challenged  at  the  time  of  the  occurrence,  would 
have  thus  left  open  proofs  of  their  crime,  carelessly  scattered 
about  their  houses,  in  the  shape  of  the  plundered  property  ? 
The  direct  evidence  to  the  particulars  of  the  murder  are  not  hIso 
established  in  face  of  the  positive  contradictions  and  dogged 
silence  of  prosecutor,  his  son  Shukkur,  witness  No.  1,  and  Hoolas, 
witness  No.  2,  to  say  nothing  of  their  objectionable  manner, 
especially  witness  No  2*8  whilst  under  examination  before  this 
Court.  Something  of  the  kind  very  probably  happened,  but  in 
the  disturbance  of  the  moment  it  was  neither  seen  nor  heard  by 
them  in  the  manner  each  narrates  it.  This  too,  has  been  dress- 
ed up  for  the  oceasion.  Prosecutors'  dwelling,  map  No.  4S, 
forms  a  court-yard  altogether  open  a* id  enclosed  to  the  north 
nearest  to  which  is  Hoolas,  (witness  No  2's)  hut  and  between 
which  and  prosecutor's  house  there  wjis  a  screen  or  ^^jhattee 
^hooran*^  of  rude  materials.  The  huts  of  the  other  witnesses 
an3  close  by.  Hoolas,  witness  No.  2,  prevaricated  about  seeing 
3  u  2 
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1868. 


October  11. 

Case  of 

Sbib    Mxtb- 

liiCK  and 

others. 


and  hearing  what  he  narrates,  whether  from  his  hut  or  this 
'  screen.  It  was  from  behind  this  screen  also  that  the  other 
eye-witnesses  saw  what  they  depose  to,  but  except  Dolloo,  wit- 
ness No.  3,  who  pretends  they  all  accompanied  him  in  their 
flight  thence,  not  one  of  the  others  see  each  other  there !  No 
specific  conviction  for  murder  against  any  of  the  prisoners  in 
particular  can  rest  on  such  evidence  and  this  throws  the  case 
back  solely  on  simpleproof  of  recognition  ofthedacoits  during  the 
attack.  The  superior  Court  usually  regard  such  cases  with  dis- 
favor, but,  with  all  due  deference,  I  beg  to  suggest  that  in  this 
singular  country,  so  much  of  it  will  often  be  the  only  trae  part 
of  the  prosecution  in  domestic  district  dacoities.  In  this  in- 
stance, the  dacoits  were  of  the  neighbourhood.  Dacoity  in  these 
disturbed  and  famine- priced  times  liave  of  late  been  prevalent 
throughout  this  district,  for  the  slightest  plunder,  iu  the  roost 
barefaced  manner,  and  have  generally  been  followed  by  violence, 
where  the  slightest  opposition  has  been  shewn.  I  can  discover 
no  good  reason  in  such  a  case  for  so  many  deposing  to  false 
recognition.  The  prosecutor  from  the  first,  on  the  5th  Judc, 
No.  8,  named  Shib  Murrick,  prisoner  No.  1 7,  Gunnesh,  prisoner 
No.  18,  and  Fama,  prisoner  No.  19,  and  even  Soumun,  prisoner 
No.  24,  and  Shewa,  prisoner  No.  25.  The  neighbours,  eye-wit- 
nesses, have  always  consistently  named  the  prisoners,  each  say 
they  recognized  each,  however  differing  from  one  another,  as 
would  most  probably  be  the  case  during  such  a  disturbance. 
In  this  way  their  depositions  reach  Shib  Murrick,  prisoner  No. 
17,  as  the  only  one  armed  with  a  sword  and  Ounnesh,  prisoner 
No.  18,  Bama,  prisoner  No.  19,  Mundil,  prisoner  No.  20,  Keshee, 
prisoner  No.  21,  Dliurondher,  prisoner  No.  22,  and  Dookhun, 
prisoner  No.  23.  Prosecutor  and  his  son  Shukkur,  witness  No. 
1,  state,  for  the  first  time,  in  the  Sessions  Court,  that  Shewa, 
prisoner  No.  25,  beat  Shukkur,  and  Keshee,  prisoner  No.  21, 
Dhurondher,  prisoner  No.  23,  and  Dookhun,  prisoner  No.  24, 
the  prosecutor,  but  such  statement  must  be  rejected  as  untime- 
ly and  exaggerated.  Thus  viewed  and  with  reference  to  the 
weakness  oi  the  defences,  1  convict  all  the  following  prisoners 
as  accomplices  in  the  dacoity  attended  with  the  murder  of 
Haroo  Myan,  and  would  sentence  Shib  Murrick,  prisoner  No.  17, 
to  imprisonment  for  life  in  transportation  beyond  sea  and  pri- 
soners, Nos.  18  to  23,  to  fourteen  years  with  labor  and  irons  in 
banishment.  I  acquit  Soumun,  prisoner  No.  24,  and  Shews, 
prisoner  No.  25,  for  want  of  proof  of  their  guilt  leaving  it  to 
the  Magistrate  to  take  security  for  their  future  conduct. 

Remarks  by  the  Nizamut  Adawlut. — (Present :  Messrs.  J.  H. 
Patton  and  G.  Loch.)  The  evidence  against  the  prisoners  con- 
sists only  of  their  recognition  by  the  eye-witnesses ;  for  we  may 
put  aside  the  evidence  from  the  property  alleged  to  have  been 
plundered,  found  in  the  houses  of  some  of  the  accused,  as  this 
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proof  is  not  insisted  on  by  the  Sessions  Judge.  Can  then  this  1858. 
evidence  of  the  eye-witnesses  be  trusted  ?  We  think  that  under 
the  circumstances  of  the  case  it  can.  The  prosecutor  and  wit-  ^  ^  ' 
nesses  had  no  reason  for  charging  the  prisoners  falsely.  The  ^**®,^^ 
prisoners  themselves  admit  that  they  had  no  quarrel  with  the  ^^^  „^^f ' 
prosecutor  or  witnesses,  and  can  assign  no  reason  for  being  false-  others, 
ly  accused.  The  light  caused  by  the  burning  thatch  was  suffi- 
cient to  enable  the  prosecutor  to  recognise  the  robbers,  while 
the  time  occupied  in  tying  the  prosecutor  and  his  sons,  and  in 
the  assault  on  one  of  them,  and  in  robbing  the  house,  must  have 
given  them  ample  opportunity  to  recognise  the  accused.  In 
the  morning  the  prosecutor  witJiout  delay  proceeded  to  the 
thannah,  and  charged  the  prisoners,  Shib  Murriok,  Gunnesh, 
Soumun,  Durbah,  Shewa  Chamar  and  Kama  and  some  others, 
with  having  committed  the  robbery  and  he  deposed  that  some 
of  the  robbers,  after  having  bound  him  and  his  sons,  commenced 
beating  his  son,  Haroo,  who  cried  out,  "  I  know  you  all  and  will 
have  you  apprehended  to-morrow,"  on  which  Shib  Murrick  cut 
him  down  with  a  sword.  The  evidence  of  the  prosecutor  is  sup- 
ported by  that  of  his  son,  Shunker,  who  omits  the  names  of 
boumun,  Durbah  and  Shewa  Chamar,  but  adds  the  name  of 
Mundil.  He  also  stated  that  at  the  instigation  of  Gunnesh, 
who  was  recognised  by  Haroo,  Shib  Murrick  killed  Haroo.  We 
do  not  attach  any  credit  to  the  evidence  of  Hoolas,  witness  No. 
2,  owing  to  the  contradiction  observable  in  his  evidence  to  the 
Darogah  and  on  the  trial  as  to  the  place  from  which  he  saw  the 
robbery  comn>itted ;  but  we  find  no  reason  for  rejecting  the 
evidence  of  DuUoo,  witness  No.  3,  who  identified  Shib  Mur- 
rick, Gunnesh,  Kama  and  Mundil,  nor  of  the  witnesses,  Nos.  h 
and  5,  Manick  and  Jeebun  who  identified  the  prisoners,  Keshee 
Boy  and  Dhuronder  Koy,  by  the  light  of  the  burning  thatch. 
Their  evidence  is  consistent  throughout  and  there  is  appai'ently 
no  exaggeration. 

The  evidence  of  the  witnesses,  Bhatoo  and  Etwaree  Nos.  6  and 
7,  need  not  be  taken  into  account  and  it  is  not,  in  our  opinion, 
satisfactory. 

On  the  trial  the  prisoners  deny  the  charge,  but  can  assign  no 
reason  why  they  have  been  accused.  Their  witnesses  prove 
nothing  in  their  favour.  We  consider  tlie  1st  count  of  the 
charge  fully  proved  against  the  prisoners,  except  Dookhun  Roy, 
piisoner  No.  23,  who  was  not  mentioned  by  the  prosecutor,  or 
his  son,  Shunker,  in  their  first  depositions  to  the  Darogah ;  and 
who  is  implicated  by  the  witnesses,  Hoolas  No.  2,  Bhatoo  No. 
6,  and  Etwaree  No.  7,  whose  evidence  cannot,  we  think,  be  de- 
pended upon.  It  is  proved  by  the  evidence  of  the  prosecutor 
aud  his  son  Shunker  that  the  deceased  Haroo  was  killed  by  the  pri- 
soner Shib  Murrick,and  it  is  added  by  Shunker  that  this  was  done 
by  the  orders  of  the  prisouer,  Gunnesh,  in  whose  house  a  sword, 
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1858. 


October  11. 

Case  of 

SiUB  Mu&- 

BiCK  aud 

others. 


marked  with  blood,  was  discovered.  Prosecutor  and  Shunker  oa 
the  trial  both  state  that  Shib  Murriek  committed  the  murder  at 
the  instigation  of  Gunnesh.  The  prosecutor,  however,  did  not, 
in  his  first  information  at  the  thannah,  state  this  ;  but  merely 
mentioned  Gunnesh  as  being  among  the  other  dacoita ;  and 
had  he  taken  the  prominent  part  afterwards  described,  we  do 
not  tliink  the  prosecutor  could  have  forgotten  or  would  have 
oniittt'd  to  mention  it.  We  therefore  give  him  the  benefit  of 
the  omission.  We  sentence  the  prisoner,  Shib  Murriek,  to  be 
hanged,  as  we  think  the  evidence  to  his  being  the  actual  mur- 
derer, is  conclusive  ;  and  we  sentence  the  other  prisoners,  with 
the  exception  of  Dookhun  Roy,  No.  23,  to  transportation  for 
life  witli  hard  labour.     Dookhun  Roy  we  acquit. 


Pbbsbnt  : 

H.  T.  RAIKES,  Esq.  Judge,  and  C.  B.  TREVOR,  Esq., 
Officiating  Judge. 


24-Pergun- 
naba. 

1858. 

October  27. 

Case  of 

Calldobs 

Banebjba. 

and  others. 

Prisoners 
Nos.  3  to  8, 
were  convicted 
by  the  Ses- 
sions Judge, 
of  riotous  as- 
sault with  se- 
vere wound- 
ing and  forci- 
bly carrjing 
away  of  Pe- 
tumber  Rur- 
ral  and  also,  of 
riotous  assault 
aud  plunder  of 
property  and 
carrying  away 
ofBaiuooomar 
Mundle,  and 
prisoners  Nos. 


TEIA.L  No.  1. 

GOVERNMENT  akd  RAMCOOMAR  GHOSE  MUNDLE 

versus 
CALTDOSS  BANNERJEA  (No.  1,)  RAJKISTO  BAX- 
'  NERJEA  (No.  2,)  RAHEEM  SHEIKH  (No.  3,)  FUR- 
BUTITCHURN  GHOSE  (No.  4,)  NOBINCHUNDEB 
MITTER  (No.  6,)  RAMESWAR  HALDAR  (No.  0,) 
MAOHUB  SINGH  JEMADAR  (No.  7,)  ^j>  JUGGEU- 
NATH  SINGH  (No.  8  ) 

Trial  No.  2. 
GOVERNMENT  and  PETUMBER  BURRAL 

versus 
CALTDOSS  BANNERJEA  (No.  1,)  RAJKISTO  BAN- 
NERJEA (No.  2,)  RUHEEM  SHEIKH  (No.  3,)  PUR- 
BUmYOHURN  GHOSE  (No.  4,)  NOBINOHUNDEIi 
MITTER  (No.  5,)  RAMESWAR  HALDAR  (No.  6,) 
MADHUB  SINGH  JEMADAR  (No.  7,)  and  JU(MEli. 
NATH  SINGH  (No.  8.) 

Trial  No.  1.— Crime  Chaboed. — Ist  count,  defendants  Nos. 
3  4,  5,  6,  7  and  8,  riotous  assault  attended  with  severe 
wounding  of  the  co-prosecutor  Petumber  Burral ;  2nd  count, 
defendants  Nos.  3,  4,  5,  6,  7  and  8,  forcibly  carrying  away 
(kiduappin<»)  of  the  said  co-prosecutor  Petuinber  Burral;  3rd 
count,  defendciiits  Nos.  1  and  2,  privity  to  the  offences  laid  in 
the  above  two  counts ;  4th  count,  defendants   Nos.  1   and  2, 
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false  impriaonment  of  the  said  co-prosecutor  from  the  8th  June,        1858. 
1857,  to  the  morning  of  the  7th  July,  1858,  C4)rre8i)onding  with    ^  ~" 

27tb  Joistee  1264  to  14th  Assar,  1265,  B.  S. ;  6th  count,  defend-    ^^^^""^  ^*  • 
auts  No6.  1,  2,  8,  4,  6,  6,  7  and   8,  privity   to   tlie   above   false     ^^^  ^^ 
imprisonment  as  laid  in  count  4th.  BaiieS^^ 

Trial  No.  2. — Cbimb  Charged. — 1st  count,  defendants  Nos.  ani  oihen. 
8,  4,  5,  6, 7  and  8,  riotous  assault  and  plunder  of  property  va- 
lued at  about  Rs.  224-10  on  the  premises  of  the  co- prosecutor,  1  and  2,  were 
Kamcoomar  Mundle ;  2nd  count,  defendants  Nos.  3,  4,  5,  6,  7  convicted  of 
and  8,  assault  of  the  said  co-prosecutor ;  3rd  count,  defendants  ^*"^  P/^'^ 
Nos.  3,4,  5,  6,  7  and  8,  forcibly  carrying  away  (kidnapping)  o{\^^^^  *  ^J^ 
the  said  oo-prosecutor,  Bamcoomar  Mundle;  4th  count,  defend-  ako  with  the 
ants  Nos.  1  and  2,  privity  to  the  offences  laid  in  the  above  2  illegal  impri- 
eounts;  6th  count,  defendants  Nos.  1  and  2,  false  impiison- •o^^entolPe- 
ment  of  the  said  co-prosecutor,  Kamcoomar  Mundle.  *"J"^p,  ^"*^" 

Trial  No.  1.—Cuimb  Established.— Defendants  Nos.  1  and  "^^  priTon^s 
2,  privity  to  riotous  assault  attended  with  severe  wounding  and  were  Ben  ienced 
forcibly  carrying  away  (kidnapping)  and  false  imprisonment  of  to  7  years' 
the  CO- prosecutor,  Petumoer  Burral.  Defendants  Nos  3  to  8,  impiisonuitut 
riotous  assault  with  severe  wounding  and  forcibly  carrying  away  ^  ^*'!*^  ^ 
(kidnapping)  of  the  prosecutor.  Pet  umber  Burral.  ^Il^g  "pr^J^uer 

Trial  No.  2. — Cbim£  Established. — Nos.  1  and  2,  privity  Ko.  1,  to  7 
to  riotous  assault  and  plunder  of  property  and  forcibly  carrying  years'  impri- 
away  (kidnapping)  and  false  imprisonment  of  the  co- prosecutor,  »onni©nt  with 
Bamcoomar  Mundle ;  Nos.  3  to  8,  riotous  assault  and  plunder  .^  ,  **J^ 
of  property  and  forcibly  carrying  away  (kidnapping)  of  the  JJ^"*  ^^  ^  to 
prosecutor,  Bamcoomar  Mundle,  ^c.  2  jears'  impri- 

Committing  Officer. — Mr.  J.  J.  Grey,  Magistrate  of  How-  sonment  with 
fl^ll,  labor  com  in  u- 

Tried  before  Mr.  E.  Lautour,  Sessions  Judge  of  24-Pergun.  ^„^*^ent"  of ^a 
nahs,  on  the  28th  August,  1858.  Sne*"  of  luoo 

Trial  No.  1. — Bemarkt  by  the  Sessions  Judge. — This  case  is  k».  within  one 
common  in  its  origin   to  cases,  calendar   ^\i.  1,   and   calendar  week. 
No.  3.  Held  on  ap« 

On  the  night  of  the  27th  Jey t,  1264,  8th  June,  1857,  at  about  ^*J,„*^*^'^"tg 
2  A.  M.,  the  village  of  Nurua,  where  the  tbree  prosecutors  reside,  f^,^  iuterlerbiir 
was  entered  by  the  gomastahs  and  servants  of  the  zemindars  ot  with  the  seu- 
Telinaparah  (prisoner^  Nos.  1  and  2,)  the  houses  of  Bamcoomar  tence  padded 
and  Bamliishore  Sorkel,  were  forced  open  ;  that  of  tins  prosecu-  ^7  *b®  ^^s- 
tor  entered  and  he  was  forcibly  kidnapped  and  no  traces  could  *^^^  .  Jud^e 
be  found  of  him,  until  his  release  by  the  Magistrate  of  How  rah  pf-^onera  Nol! 
on  the  7th  of  July,  1858,  he  being  then  in  conhnement  in  the  3  to  8. 
house  of  Calidoss  No.  1,  and  Bajkishore  No.  2,  at  Telinaparah.   Held  that pri- 

It  appears,  that  for  some  time  previous  to  this  very  gross  ^i^y  to  a  uus- 
outrage,  there  had  been  considerable  misunderstanding  be-  deineanor  not 
tween  the  ryots  and  the  zemindars  owing  to  the  latter  wishing  ^^^  ^oiicuc^ 
to  measure  the  lands  with  a  short  line,  below  the  standard  even  if  it  had 
cottakf  and  to  wliioh  the  whole  of  the  ryots  or  the   greatt^r  been    proved, 
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1858.        part  of  them,  were  naturally  opposed  as  the  loss  to  the   latter 

~     "  would  have  been   four  or  five   coUahs  in   the  heegah  or   twenty 

October  27.    ^^  twenty -five  per  cent,  the   difference  between    the  Collector's 

Case  of       standard     and   the   zemindar's.      On    the   night   in   question, 

Bane^^    at   about  2  a.  m.  the  village   was   entered   by  the   gomastahs 

and  others.    ®"^   other   agents   of    the   zemindar's.     The   prosecutor   was 

violently    abducted ;    on     the   road,   he   was    most     severely 

which  is  not  wounded  and   beaten,   by  the   order  of  the  defendants  Nos.  3 

the  case  against  to   6   and   earned   to     the   house   of    the   prisoners   Noa.   1 

the    prisoner  g^^  2,   at   Telinaparah,  where  he  was   taken  to   the  Boituch 

thev      would  ^^^^^^   ^^^    found   the     prosecutor,   Calendar   No.    3,    who 

not  have  been  ^^  ^®®"  previously  carried  there.     To   explain   the  extent  of 

liable  to  pun.  that  outrage,  I  must  here  mention  that  his  house  was  violently 

ishment      on  broken  into,  and  there  is  no  reason   whatever  for   disbelieving 

that  wjcount.    ^\^q  statement,  that  his  female  relatives  were  one  and  all  robbed 

that  nridonere  ^^    their    ornaments,  and   I  am    afraid     that    his   daughter 

Nos.  1  and  2,  I^uckimoney,  who  was  bitten  on   the  cheek,   by   one   of  these 

are       clearly  hireling  ruffians,  was  still  worse  treated,  a   fact  suppressed   by 

guilty  of  the  the  parties,  out  of  consideration  of  the  family  honor. 

illegal    iinppi-      lUmtaruck,  the  son  of  the  prosecutor  Petumber  Burral,  pro- 

l^JII™!rf^i  ceeded  to  the  Magistrate's  Court  on  the  28th  and  lodged  a 
prosecutors.  .,.  ,   .    .  °       -  ,,        ,  ,      ,.  -i  .     /.  ji  *      •     m 

Prisoner  No.  1  petition  complaining  of  the  abduction  of  his  father.     A  similar 

is  therefore  in  petition  was  preferred  on  the  same  day,  by  Rubherara  Ghose, 
modification  of  the  SOU  of  Bamcoomar,  the  other  prosecutor,  who  had  been 
the  Sessions  kidnapped,  and  a  further  petition  was  presented  by  Ramkishore 
sentenced^  ^to  ^^''^^^»  ^^^  ^*^  ^^^  house  similarly  broken  into  and  plundered 
imprisonment  ^^^  who,  after  being  slightly  wounded,  had  succeeded  in  effecting 
for  three  years  his  escape  into  adjacent  jungle. 

with        labor      To  meet  these  petitions,  counter-petitions  were  put  in  by  the 

commutableto  zemindar's  people  on  the  same  date  28th  Jeyt,  1264-,  one  by 

fine^f  RsSOOO  Qo^^rdhon  ;  another  by  Parbuttychurn  ;  another  by  Muddoo- 

and     prisoner  soodun.     Tlie  former  accuses  the  ryots  of  having   in   a  body 

No.    2  to  six  attacked  his  house,  on  the  night  of  the  27th,  robbed  him  of  17 

montlis'impri-  Rupees,  his  collections,  which  he  had  received,  but  not  paid  into 

sonment  with  ^j^^  cutcherry,  of  which  he  is  a  malpaik;  that  his  house  hiid 

table  *by**the  ^"  violently  broken  open  and  himself  severely  beaten. 

payment  of  a      All  these  petitions  were  referred  to  the  Darogah  of  Domjore, 

fine  of  250  Ra.  to  report  upon.     Those  put  in  by  the  zemindar's  people  were 

reported  to  be  entirely  false  and  in  his  report  of  the  2 1st  of 

June,  referring  to  the  measurement  disputes,  the  Darogah  goes 

on  to  state,  that  prisoner  No.  3,  Ruheem  Sheikh,  gomastah, 

and  prisoner  No.  6,  Nobeench  under  Mitter  and  others  came 

with    a  body  of  LattyaU  at  3  a.   h.  kidnapped  Rubeeram's 

father,  Ramcoomar,  plundered  the  women  of  their  ornaments 

and  committed  great  oppression  and  under  pretext  of  a  summary 

writ,  had  cruelly  wounded  and  kidnapped  Pittumber  Bural  and 

further  wounded  Ramkishore  Sorkel,  and   that  the    villagers 

were  much  downcast  and  suggests    that    the  zemindars  and 
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their  agents  should  be  boand  down  to  keep  the  peace,  as  well 
as  the  ryots,  and  that  the  jemadar  and  two  burkundazes  should 
be  stationed  there  to  arrest  all  parties  armed,  and  that  no  trace 
of  Ramcoomar  could  be  found,  and  that  as  to  Pittumber  Bural, 
kidnapped  under  a  false  process  under  Regulation  VII.  1799, 
he  had  not  been  rendered  at  Hooghlj,  and  accordingly  he  had 
sent  a  note  by  a  burkundaze  to  the  Darogah  of  Bedepattee, 
these  parties  having  been  carried  off  to  Telinaparah. 

On  the  24th  of  June,  the  zemindars,  prisoners  Nos.  1  and  2, 
impeach  this  report,  accusing  the  ryots  of  combination,  active 
opposition  and  maintaining,  that  the  three  actions  were  antici- 
patory and  fraudulent,  and  that  the  Darogah  had  postponed, 
a  final  report,  out  of  collusion  with  the  ryots  and  this  petition 
begs  that  an  independent  Darogah  be  sent,  suggesting  the 
Bajapore  Darogah,  and  further  tliat  the  Magistrate  should  him- 
self go  to  the  spot  and  enquire  into  the  case. 
..  The  son  of  tne  prosecutor,  Pittumber,  proceeded  to  Hooghly 
uid  petitioned  the  Collector,  setting  forth  the  facts ;  he  was 
referred  to  the  Magistrate  and  his  petition,  after  registering  the 
number,  was  returned  to  him,  for  that  purpose.  This  is  filed 
with  a  separate  petition  detailing  the  outrages,  and  states  that 
the  results  of  his  enquiry  at  Hooghly,  was,  that  Sheikh 
Jurun  pjadah,  had  put  in  a  false  return  to  the  writ,  viz.  that 
his  father  was  concealed ;  but  the  fact  was,  that  dead  or  alive 
he  had  been  taken  to  Telinaparah  and  concealed  there.  From 
that  petition,  it  would  appear  that  summary  suit  No.  429  for 
an  alleged  arrear  of  Rupees  8-14-2-2,  had  been  preferred  against 
his  father  and  427-428-481  and  432,  had  been  preferred  against 
other  ryots  and  follow  villagers. 

The  Darogah  submits  bis  final  report  on  the  25th  June, 
reciting  the  evidence  recorded,  he  finds  that  it  was  perfectly 
true  that  Ramcoomar  Mundul  was  kidnapped  and  forcibly  taken 
out  of  his  house  by  Raheem  Sheikh  and  Nubeenchunder  and 
Ramessar  Holdar  and  Parbuttychum  Ghose,  gomastahs  of 
prisoner  No.  1,  Calidoss  and  prisoner  No.  2,  Rajkissun,  who 
attacked  the  village  in  company  with  prisoner  No.  7,  Madhab 
Singh,  jemadar,  fiowany  Misser,  prisoner  No.  8,  Juggernath 
Sobheeraj  Singh  and  Gorachand  Bagdie  and  some  twenty  or 
thirty  laityaU ;  that  the  house  of  Jadob,  was  forcibly  broken 
into  and  the  women  robbed  of  their  ornaments  as  per  Ust;  that 
RamcooQiar's  house  was  similarly  broken  into  and  the  pittarah 
and  chest  broken  open  and  robbed  and  twenty-one  articles  as 
per  inventory,  were  carried  off  and  his  female  relatives  were 
similarly  plundered  of  their  jewels  and  ornaments ;  that  his 
daughter  was  injured  on  the  cheek  and  her  ornaments  all 
plundered ;  that  she  was  ashamed  to  say  ho^  that  was  donoi 
but  it  had  been  bitten  and  an  attempt  at  least  was  made  to 
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violate  her  person.    Upon  thb,  an  order  was  passed  ^  Shamil 

The  evidence  recorded  fully  supported  the  Darogah*s  reports. 
It  would  be  perhaps  useless  to  detail  it  at  length.  The 
defendants  denied  the  charges  and  set  up  in  defence  the  combin- 
ation of  the  ryots  against  their  s&emindars  and  consequent 
falsity  of  the  accusation,  pleas  systematically  supported  by  the 
zemindars  themselv^,  in  separate  petitions  and  kyfeuts,  pat  in 
at  different  times. 

Bamcoomar  made  his  appearance  about  six  weeks  afber  his 
abduction,  haying  been  brought  down  to  Howrah,  to  give  in  a 
razeenamak  by  the  zemindar's  people. 

The  Magistrate,  completely  puzzled,  between  the  oonflictmg 
statements  of  the  ryots  on  one  side  and  the  zemindar's  people 
on  the  other,  shelved  the  case,  reserving  his  power  to  deaJ  with 
it,  should  Pittumber  Bural  be  forthcoming,  of  whose  murder 
very  g^ve  doubts  were  entertained  and  recognizances  were 
taken  from  the  ryots  and  the  zemindars,  an  order  against  which 
,an  appeal  was  preferred  to  me  by  the  ryots.  The  orders  of  the 
Magistrate  were  set  aside  and  the  case  being  so  fully  established 
by  the  Police  reports  and  evidence,  I  could  not  but  express  my 
opinion  at  the  feeble  proceeding  of  the  Magistrate,  in  conduct- 
ing his  enquiry  into  this  very  grave  outrage.  A  copy  of  my 
^  ^. ,  J.  proceedinfi:s  is  annexed.*     I  feel 

•Vide  appendix.  that  had  the  Magistrate   on   the 

police  reports  and  evidence  and  upon  the  petitions  presented  to 
him  being  so  completely  verified,  availed  himself  of  his  powers, 
under  Section  8,  Regulation  IX.  1807,  and  forthwith  arrested 
these  zemindars  and  refused  bail,  on  the  presumption  of  murder, 
until  Pittumber  Boral  was  produced ;  the  case  would  never 
have  been  so  mistakingly  conducted  and  the  unfortunate  victim 
would  never  have  been  shut  up  for  fourteen  months,  in  the 
zemindar's  house,  in  defiance  of  all  constituted  authority.  The 
prosecutor's  statement  in  this  Court  corresponds  with  that 
taken  before  the  Magistrate  on  his  rescue.  It  is  voluminous 
and  therefore  it  will  be  sufficient,  if  I  make  a  mere  abstract  in 
this  place.  Mr.  Qrey's  translation  is  on  the  record  stating,  how 
he  and  his  son  were  sleeping  in  their  dwelling-house  on  the 
night  of  the  8th  of  June,  which  was  moonlight,  he  was  aroused 
by  a  great  noise  on  the  east  side  of  his  house  and  went  out, 
telling  his  son  Bamtaruck  to  remain.  He  stood  outside  in  the 
path  when  he  met  Meajan  Chowkeedar  (dead  last  September,) 
who  told  him  that  the  zemindar's  people  had  come  down  on  the 
eastern  par6  or  quarter  and  were  plundering  and  seizing  the 
people,  when  Thakoordoss  and  Luckinarain  and  Motelall  and 
Gorachaud  and  Mudoosoodun  entered  his  house  and  said,  this 
is  Pittumber  Bural,  who  was  then  seized  by  the  lattials,  who 
were  in  Poran  Mundul's  house.     He  was  taken  as  far  as  Bam- 
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chunder'fl  bouse  when  other  thirty  or  thirty-two  men  came  from 
Ramkishore   Sorkel's    (prosecutor,   calendar  No.    1.)     It   was ' 
settled  to   lock    him  up  in   prisoner  No.  8,  Huheem  Sheikh's 
house,  where  the  said  Ramcoomar  already  was ;  but  he  said 
he  would   rather  be   killed  than  go  there.     To  this  it  was  re- 
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plied,  if  you  are  murdered  it  is  only  to  a  zemindar,  a  matter  of  ^^  others, 
a  fine  of  2000  or  6000  rupees  or  two  years'  or  five  years'  im- 
prisonment. That  as  for  them,  when  they  took  zemindary 
service,  they  did  so,  putting  one  foot  in  jail  and  the  other  in 
their  master's  service.  Upon  his  refusing  to  go,  prisoner  No.  8, 
Buheem  Sheikh,  prisoner  No.  6,  Ramessur,  prisoner  No.  5, 
Nobeen  and  prisoner  No.  4,  Parbutty,  Puran,  and  Nuflfer  Dutt, 
said  as  he  would  not  go  like  a  gentleman  to  take  him  as  they 
could,  upon  which,  prisoner  No.  8,  Ju^gemath,  struck  him 
with  a  hatchet  and  prisoner  No.  7,  Madhub  Singh  Jemadar 
with  a  sword,  inflicting  two  wounds  on  his  forehead,  and 
Suberaz  struck  him  a  blow  on  the  crown  of  his  head  with  a 
latfee  and  others  struck  him  in  various  places  about  the  body, 
the  marks  of  which  are  extant.  In  fine  he  fell  down  senseless. 
He  was  removed  to  Khanpore,  to  tlie  house  of  one  Bonomali, 
who  objecting  to  receive  the  body  of  a  murdered  man,  suggested 
to  take  the  prosecutor  to  the  house  of  Bajoo,  where  there  were 
no  females,  which  was  done  at  7  A.  M.  Prisoner  No.  3, 
Ruheem  Sheikh  and  prisoner  No.  7,  Madhub  Singh  asked 
him  if  he  could  walk  and  Bonomali  Kubelosoe  HuUodhur^ 
Madliub  Singh  lifbed  him  in  a  sitting  (>osture.  Madhub  prisoner 
No.  7,  said.  You  are  shamming,  and  he  would  heat  a  hookah^ 
cleaner  wire  and  introduce  it  into  his  anus.  In  fine  they  lifted 
him  and  carried  him  off  to  Telinaparah,  a  foot  occasionally 
touching  the  ground.  There  he  arrived  about  4  P.  M.  and  was 
taken  to  the  zemindar's  hoitukhana,  where  he  saw  Ramcoomar 
on  the  toshakhanna  sitting  with  his  head  resting  on  his 
knees. 

The  zemindar  Calidoss,  prisoner  No.  1,  asked  if  he  had  taken 
food  and  enquired  how  he  had  been  seized.  The  same  night 
at  8  A.  K.  he  was  carried  away  to  the  house  of  Sheebchunder 
at  Manicknuggur  with  Ramcoomar.  Thence  after  ten  or 
twelve  days,  they  were  removed  to  Deenoo  Doctor's  house 
in  Chandernagore  in  the  carriage  of  Calidoss,  prisoner  No.  1 , 
accompanied  by  Deenoo  Baboo  and  attended  by  lattyaU 
(named  in  the  deposition).  He  wanted  seven  rupees  a  month 
for  house-hire,  which  was  objected  to,  and  after  one  day  and 
a  night,  they  were  removed  to  a  pan  garden  at  Manicknuggur, 
where  they  were  kept  during  the  day  and  removed  into  the 
liouse  of  Sheebchunder  at  night.  The  owners  of  the  pan 
garden  were  an  uncle  and  nephew,  names  unknown,  the 
former  a  leper  ;  the  latter  lame  at  the  hip-joint.  At  this  time 
he  was  ill  nine  days  of  fever.    About  this  time  proposals  were 
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made  to  hush  up  the  matter,  pursuant  to  which,  Bameoomar 
"  was  sent  into  Howrah,  in  charge  of  the  zemindar's  people  to 
give  a  razeenamak,  which  he  repudiated  in  the  Magistrate's 
Court  (particulars  will  be  entered  on  that  trial).  After  this,  the 
prosecutor  was  more  severely  dealt  with  and  taken  away  to  the 
zenana  at  Sheebchunder's  and  placed  in  the  furthest  of 
the  twenty-six  rooms,  in  which  there  was  chandeliers,  glass, 
lamps,  &c.  and  after  nine  days  he  was  removed  again  to  Telina- 
parah.  When  the  Serampore  Magistrate  was  snipe-shooting, 
m  the  neighbourhood,  he  was  concealed  in  a  hollow  in  the 
privy  and  also  when  lie  came  there  to  make  some  road  enqui- 
ries and  when  the  Darogah  of  Bedebattee  went  there  with  a 
note  in  Persian  to  get  read.  Proposals  were  made  to  settle 
the  case.  His  son  was  offered  200  Ks.  (by  parties  named  in 
deposition.)  Similar  tenders  were  made  to  the  prosecutor  of  land 
or  money ;  to  which  he  replied,  What  you  give  to-day  you  will 
snatch  back  to-morrow.  Then  it  was  proposed  that  he  should 
allow  himself  to  be  taken  in  a  shop  at  Qwaree,  under  a  fictitious 
summary  writ,  and  be  delivered  up  in  this  way,  and  it  was 
again  proposed,  when  they  would  not  trust  him  in  that 
arrangement,  to  have  the  prosecutor  arrested  at  Chandemagore, 
as  a  thief  and  imprisoned,  when  the  case  would  be  struck  off  the 
file  and  the  zemindar^s  people  went  off  to  Hooghly  to  arrange 
this,  Kanaye  Mookeijea  a  Brahmin,  and  a  practiced  hand  at 
Chandemagore,  having  been  sent  for  to  arrange  this,  to  which 
he  had  consented,  but  the  tnokhtears  at  Hooghly  objected, 
that,  in  consequence  of  the  action  having  been  instituted 
by  the  prosecutor's  son,  the  trick  would  transpire.  Then 
it  was  proposed  to  set  him  at  liberty  in  hb  village,  but  the 
caso  having  been  sent  back,  it  was  urged  the  charge  would  be 
at  once  proved. 

Then  he  was  put  in  a  boat  and  taken  to  Sooksagar  and 
brought  back  to  Telinaparah,  when  he  was  found  by  the  Magis- 
trate who  laid  hold  of  one  arm  as  he  was  being  draped  out  of 
the  room  by  his  guards,  by  the  other  door.  This  will  be  better 
detailed,  when  the  evidence  of  the  Magistrate  comes  under 
review. 

The  Darogah  of  Dumjore  who  conducted  the  enquiry  into 
this  case  was  sent  for  and  examined,  he  had  no  doubt  whatever 
of  the  abduction  of  the  two  kidnapped  men,  Pittumber  Bural 
and  Bameoomar  and  the  plunder  of  Ramcoomar's  house  and  his 
women's  ornaments,  or  that  the  wound  on  the  cheek  of  his 
daughter  was  from  a  bite  and  not  from  the  blow  of  a  stick  was 
obvious  from  its  circular  form,  leaving  the  centre  untouched. 
He  also  says  there  was  some  report  of  a  process  being  out  under 
Regulation  VII.  1791,  with  a  pyadah. 

Case  429  referred  to  in  the  petition  presented  by  the  son  of 
the  prosecutor  was  sent  for  by  this  Court.    I  find  that  five  days 
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before  this  outrage  or  on  the  22nd  Jhet,  1264,  or  3rd  June,  1857, 
prisoner  No.  1,  Calidoss  put  in  a  petition  applying  for  a  writ, 
against  Pittumber  Bural,  for  an  alleged  arrear  of  Rs.  8,  a.  14, 
g.  2,  c.  2.  I  make  little  doubt  but  that  the  original  design  un- 
der color  of  that  process  issued  28rd  Jhet,  or  4th  June,  was  to 
have  hin&  arrested,  a  means  of  annoyance  generally  resorted  to 
by  zemindars  with  more  or  less  success,  in  consequence  of  collec- 
tors forgetting  that  the  law  authorizes  no  process  against  the 
person,  to  recover  any  arrear,  that  can  be  realized  by  distraint 
of  the  property  of  a  defaulter,  which  is  a  positive  condition 
precedent,  to  process  against  the  person  (Section  15,  Clause  1, 
B^ulation  YII.  1799.)  This  prosecutor  could  not  very  readily 
be  produced  in  the  Hooghly  Court,  with  two  ghastly  wounds 
on  his  forehead  and  the  crown  of  his  head  cut  open,  and  hence 
it  was .  necessary  to  carry  him  off  to  the  zemindar's  cutcherry 
and  the  pyadah  gives  in  a  return,  that  he  is  concealed  and  the 
process  cannot  be  served.  Another  application  is  made  for  the 
re-issue  of  process  on  the  Slst  Jhet,  1264,  or  12th  June,  1857, 
which  was  re-issued  on  20th  June,  and  a  further  return  that  the 
party  was  concealed,  is  put  in  6th  July,  and  eventually  after 
application  for  proclamation  and  petition  to  summon  witnesses 
and  taking  their  depositions  on  the  24th  July,  1857,  a  decree 
es^parte  is  passed  against  the  prosecutor  on  the  6th  of  Novem- 
ber, idem,  followed  by  execution  on  the  7th  December,  idem,  at 
the  very  time,  that  he  is  actually  in  the  custody  of  the  plaintiff 
Calidoss  in  his  own  house. 

TO--*  -Kt    1  -Dv    X    Ai-  /ni-  States  that  prisoner  No.  3, 

Wit.  No.  1,  Bhootnath  Gbose.      -r»  u  oi.  -i  i.       •  xr     c 

•  Kuheem  Sheikh,  pnsoner  No.  5, 

Nobin  Hitter,  prisoner  No.  8,  Juggernath  and  prisoner  No.  7, 
Madhub  about  fourteen  months  ago,  at  3  ▲.  h.  attacked  the 
village  of  Nurna  and  carried  off  the  prosecutor  ;  tliey  were  ac- 
companied by  a  gang  of  some  thirty  or  forty  men.  That  prisoner 
No.  8,  Juggernath  and  prisoner  No.  7,  Madhub  Singh  beat  him, 
the  former  with  a  tangee  or  hatchet,  others  with  laities^  prisoner 
No.  3,  Ruheem  Sheikh  and  prisoner  No.  5,  Nobin  Mitter  gave 
the  orders.  Has  known  the  prosecutor  for  years,  living  in  the 
same  village  and  he  had  no  scars  of  wounds  prior  to  this,  did 
not  see  him  again  until  after  his  release  in  Assar  last  (1265,)  or 
June,  July  (1858). 

•or-*  -KT    o  TO-  V  I  ni.  To    the    samc  facts;    names 

wit.  No.  2,  Nubail  Ghoee.  to-      >*    n    i    i.*.    r\\. 

*  pnsoner  No.  4,  Par  butty  Ghose, 

Prisoner  No.  8,  Ruheem  Sheikh,  prisoner  No.  5,  Nobin  Mitter, 
prisoner  No.  6,  Rameswar  Haldar,  as  giving  the  orders  and 
prisoner  No.  8,  Juggernath  Singh  and  prisoner  No.  9,  Madhub 
Singh  as  beating  and  wounding  the  prosecutor.  The  former 
with  a  hatchet,  the  latter  with  a  lattee  as  also  Bowany  Misser ; 
speaks  to  another  set  of  men,  coming  from  Ramkishore  Surkel's  ; 
states  to  seeing  the  prosecutor  wounded  and  lying  on  the  ground 
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and  how  he  was   carried  off  to  Khan  pore,  by  the  abovenamed 
'  parties,  from  which  date   until   after  his   release,  he  neTer  saw 
him.     He  had  no  scars  of  wounds  prior  to  this. 

Wit.No.3,SreemuntoGho8e.  .'^'^    ^^%  ^^^^   ^^^^,   ^   ^^^ 

seizure  of  the  prosecutor.     He 

states  that  prisoner  No.  8,  Juggeruath  Singh,  struck  him  with 
a  stick  and  prisoner  No.  7,  Madhub  Jemadar  with  a  stick.  This 
witness  affects  to  forget  the  evidence  he  gave  in  the  Magis- 
trate's Court  in  criminating  the  zemindar's  men  as  that  had 
been  taken  so  long  ago,  but  the  real  cause  is  probably  to  be 
found  in  the  presence  of  his  zemindars  and  their  amlah  at  the 
bar,  or  to  having  been  bought  over  out  of  Court. 

Wit.  No.  7,  Rugowan  Ghose.  r^^^f^^  ^""^  ^"^  ''^.*i'! 

'    ^  chowkeedar  Meajan,    at    night 

in  consequence  of  the  uproar  going  on  in  the  eastern  quarter  of 
the  village.  Saw  the  prosecutor  in  charge  of  ten  or  twelve  men, 
he  was  being  taken  in  an  easterly  direction,  followed  in  compa- 
ny with  witness  No.  3,  Sreemunto  Qhose  at  the  Sheebtollah,  the 
others  from  Eamkishore  Surkels  joined.  There  were  some  forty, 
when  the  prosecutor  was  beaten  by  orders  of  prisoner  No.  4, 
Parbutty.  Prisoner  No.  3,  Buheem,  prisoner  No.  6,  Hamessur, 
prisoner  No.  5,  Nobin,  prisoner  No.  8,  Juggernath  striking  him 
with  a  hatchet,  when  he  fell  and  several  others  beat  him,  who 
could  not  not  be  distinguished  in  the  melee.  Some  said,  He 
is  dead  get  rid  of  the  body  ;  and  others  said,  carry  it  away  ;  when 
he  was  carried  off  in  the  direction  of  Khanpore  and  until  hk 
release  by  the  Magistrate  in  Assar  1265,  he  never  met  him 
again.    Prior  to  this  he  had  no  scars  on  his  person. 

Wit.No.l7,RamtaruckBurraL         Son  of  the  prosecutor    speaks 

to  being  asleep  in  his  father  s 
house  ;  to  the  latter  getting  up  to  go  and  see  what  the  uproar 
was  about ;  to  remaining  in  the  house  by  his  fatlier's  orders  and 
going  to  sleep  again  ;  to  looking  after  Ins  father  next  morning ; 
to  asking  different  people,  Bugwan,  Sreenath,  &c,  as  to  what 
had  become  of  him  ;  to  their  telling  him  he  had  been  carried 
off  by  the  zemindar's  people ;  to  petitioning  the  Magistrate 
that  day  ;  to  proceeding  to  Hooghly  to  the  Collector's  Court, 
and  petitioning  him  ;  to  his  father  not  being  confined  there ; 
to  his  father's  being  absent  from  that  night  until  his  release 
by  the  Magistrate,  and  to  his  not  having  any  scars  or  wounds 
previously. 

Details  the  attack  in   the  village,   is  directed  to   reserve 

xKT't.  Iff    i>7x  D  rtx.  matters  peculiar  to  his  own  case, 

Wit.  No.  17i,  Ramcoomar  Ghose.     4,u  i,u  4.  t     i.  •  i      iT^ 

till  that  comes  on  for  trial ;  states 

that  he  was  carried  off  to  Telinaparah  by  the  zemindar's  gomas- 

tah,  prisoner  No.  3,  liuheem  Sheikh,  prisoner  No.   5,  Nobeen, 

prisoner  No.  6,  Bammessur,  prisoner  No.  4,  Parbutty,  prisoner 

No.  8,  Juggernath  Singh,  Bowany  Misser^  No.  7,  Madhub  Singh, 
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Subberany  Singh  and  a  great  many  others,  who  had  attacked  and 
plundered  his  house,  Ac.  He  was  first  conveyed  to  prisoner  No.  3, 
Huheem  Sheikh's  house  at  Khan  pore  and  thence  to  Teliuaparah, 
where  he  arrived  at  1^  p.  m.  having  been  carried  across  the 
maidans  ;  he  was  placed  in  the  toaahkhannah  ;  later  in  the  after- 
noon the  prosecutor  was  taken  there,  and  put  in  the  hot/tuckkhan" 
nah  upstairs,  at  3  ▲.  li.  they  were  both  taken  to  Mauicknuggur 
to  Bamdhone  Baboo's.  The  prosecutor's  head  was  bandaged ; 
the  wounds  were  still  bleeding.  They  were  shut  up  in  an  upper 
room,  four  men  were  in  charge;  of  whom,  knew,  Subbeeraj. 
When  there  some  one,  Darogah  or  other  person,  called  them 
both  by  names,  but  the  guards  and  prisoner  No.  7,  Madhub 
Singh  threatened  to  murder  him,  if  they  answered,  so  they 
remained  silent,  and  two  days  after  this,  prisoner  No.  1,  CaUi- 
doss  Baboo,  sent  his  ^aree  with  Deenoo  Baboo  and  they  were 
taken  to  Deenoo  Doctor's  at  Chandernagore,  a  medical  atten- 
dant of  the  Baboo's ;  there  was  some  chaffering  about  house- 
rent  and  the  terms  not  being  a(*cepted,  they  were  removed  next 
day  to  a  pan  garden,  at  Munkoonda,  twenty  or  thirty  russees 
distant,  from  Manicknuggur,  where  they  were  kept  during  the 
day,  and  taken  to  Manicknuggur  at  night,  where  they  were 
eonfined  in  a  room,  in  the  third  story.  Was  thence  taken  to 
Telinapai'ah  and  the  zemindar  and  his  people  talked  him  into 
giving  a  razeefMmah  and  took  him  in  a  boat  to  Howrah,  where 
he  detailed  the  circumstances  to  the  Magistrate  and  petitioned 
that  the  case  might  go  on.  This  petition,  13th  July,  1857,  details 
the  fact  of  Pittumber  Bural  being  in  confinement  at  Telina- 
parah  ;  in  cross-examination,  states  that  whilst  at  Manicknuggur 
Pittumber  was  iU  of  ague.  That  prisoner  No.  7,  Madhub  Singh 
attended  to  his  wounds,  as  if  they  remained,  they  would  all 
certainly  be  punished. 

Points  out,  prisoner  No.  3,  Buheem  Sheikh,  prisoner  No.  5, 

-or-*  V  lo  -D  ^.'  X.  o  v  1  Nobccn  Mittcr,  prisoner  No.  6, 
Wit.  Fo.  18,  BamJUBDOTe  SorkeL     -r%  tt  ii  xt 

'  Bamessur  Holdar,  pnsoner  No. 

4,  Parbuttychurn  Ghose,  prisoner  No.  7,  Madhub  Singh,  prisoner 
No.  8,  Juggernath  Singh,  in  court  and  names  Poran  Ghose  the 
fakiher  of  Parbuttychurn  and  Nuffur  Dutt,  as  attacking  the 
village  with  forty  or  fifty  of  their  followers,  plundering  his 
house  and  wounding  him  ;  he  is  directed  to  reserve  particulars 
personal  to  himself  to  his  future  deposition  in  his  own  case ; 
he  proceeds  to  say,  how  he  heard  of  the  abduction  of  the  prose- 
cutor, from  Bamtaruck  his  son,  who  had  gone  to  the  Magistrate's 
Court  at  Howrah,  to  petition  on  that  account ;  did  not  see  him 
subsequently  until  his  rescue  and  release  by  the  Magistrate  on 
the  8th  of  July  last.  This  witness  having  prosecuted  in  his 
own  case,  when  the  Magistrate  did  nothing,  appealed ;  he  was 
subsequently  engaged,  a^r  the  remand,  in  tracing  the  prosecu- 
tor, obtained  a  clue  from  a  brahmin  of  Pataru  village,  that  he 
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was  in  cooBnement  at  Telinaparah;  informed  the  Sulkeah 
'  Darogah  and  the  Magistrate,  and  under  the  Magistrate's  order 
proceeded  to  Serampore  with  the  Darogah  and  others,  and 
thence  went  to  the  Telinaparah  neighbourhood  to  a  ^hai, 
proceeded  to  the  house  with  the  authorities.  A  woman  came 
out  of  the  principal  gateway  and  seeing  them,  ran  back,  upon 
which,  this  witness  urged  the  expediency  of  promptitude,  and 
followed  by  the  Magistrate,  passed  through  the  first  door, 
encountered  prisoner  No.  7,  Madhub  Singh  and  his  brother 
Subheeraj  and  two  other  guards.  They  attempted  to  resist, 
but  were  warned  that  it  was  the  authorities,  left*  that  enclosure 
and  went  on  to  another  opposite  the  pocjah  dtdan  where  the 
guard  was  asleep  within  musquitoe  curtains,  who  awoke  hearing 
footsteps  and  got  up  and  looked  out  and  jumped  out  into  the 
western  room,  and  deponent  told  the  Magistrate  to  be  quick,  as 
that  was  the  place  where  the  prosecutor  was  confined,  and  that 
he  would  be  carried  off;  so  they  followed  in  sharp,  and  as  the 
prosecutor  was  being  dragged  through  a  door-way,  deponent  and 
the  Magistrate  seized  him  by  the  other  arm  and  the  two  guards 
made  their  escape  ;  has  known  the  prosecutor  a  long  time,  never 
had  any  wounds  or  scars  on  him  previously.  He  was  in  a 
pitiable  condition  and  much  wasted  when  rescued,  the  colour 
of  a  goose's  e^g  or  a  hen*s  e^  and  looking  so  fallen  away 
(mulin)  that  in  another  month  be  would  probably  have  died. 

The  counsel  for  prisoners  was  requested  to  confine  his  cross- 
exnmination  to  the  points  to  which  evidence  had  been  given. 
After  considerable  time  had  been  wasted  in  questions  wholly 
without  materiality,  the  testimony  of  the  witness  was  not 
shaken  in  any  respect. 

Deposes  to  seeing  the  prosecutor  carried  away  wounded  to 

Bonomali's  house. 

Speaks  to  the  arrangements 
made  for  the  rescue  of  the  prose- 
cutor, and  proceeding  with  the 
Magistrates  of  Howrah  and  Se* 
rampore  to  Telinaparah,  where 
be  was  rescued  in  the  third  Muhul.  He  is  asked  to  explain  the 
position  by  a  diagram  from  memory,  which  he  does. 


Wit.  Ko.  8,  Bungshi  Mulliok. 

WitncM  No.  21,  Baboo  Kisto- 
chunder  Dutt,  Ist  grade  Darogah, 
thannah  Sulkea. 


jjiL'^m^t  i. 
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Main  Gateway. 

His  poftitiou  was  in  the  2nd  Muhul,  that  of  the  Serampore 
Magistrate  at  the  gateway,  the  Magistrate  of  Howrah  and 
Bamkishore  went  into  the  third  Muhul,  from  which,  in  three 
niioutes,  he  returned  with  the  prosecutor.  He  is  now  a  very 
different  person  to  what  he  was  when  released,  then 
be  was  Yerj  white  and  much  out  of  condition.  Is  cross- 
examined  upon  most  immaterial  points,  without  avail ; 
is  asked  by  the  Court,  if  Pittumber  Bural  could  have 
been  introduced  surreptitiously  into  the  2ud  Muhul,  where 
his  position  was,  replies,  JSo,  as  there  were  some  twenty-five 
dwruHMM  in  the  first  Muhul,  and  necessarily  introduction  into 
the  3rd  Muhul  would  be  still  less  practicable. 

Knew  the  prosecutor  some  five  or  seven  years  ago,  he  used  to 

practice  medicine  at  Telinaparah. 
ISaw  him  four  or  five  days  pre- 
viously to  his  release  in  the 
Foojah  Dulan,  In  cross-examination  he  says  he  looked  like  the 
prosecutor.  That  it  was  dark.  That  there  was  no  guard  in  the 
Foo^'ah  DuUm.  Is  asked  by  the  Court  how  he  himself  gets  to  the 
Focjah  X>idan  in  the  3rd  Muhul,  replies  via  the  sudder  gateway. 
The  i>arwan8  are  stationed  in  the  Ist  Muhul  (vide  diagram 
8upra.) 
J  8  asked,  do  you  know  this  individual,  pointing  to  the  prose- 

fir-i.  -KT     -1 4  n    1      Tki.  1  cutor.  No,  nevoT  saw  him  at  Teli- 

Wit.  No.  14,  Goolgar  Bholea.  u       /t     xu     \m     •  i.    i.  > 

^         ^  naparah.     (In  the  Magistrate  s 

Court  he  stated  he  was  confined  there,  that  he  had  seen  him  at 
the  Sunkrath  Foojah  in  Jhet.)  Is  asked,  if  he  did  not  come  to 
Howrah  with  him  and  the  Magistrate.  He  says,  Pittumber 
Bural  came  in  the  Magistrate's  boat.  He,  in  the  Darogah's. 
Is  asked,  if  he  did  not  give  his  evidence  in  presence  of  Pittum- 
ber Bural  in   the  Magistrater's  Court,   admits  that   he  did ;   in 

VOL.    Till.  3   I 


Wit.  No.  15,  Bhuggobutty 
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9,  Bambhuddiur  MundoL 
t  No.  10,  Nuffar  MuUick. 
X  No.  11,  Buggowtn  Poramanick. 
$  No.  18,  Hullodhur  Boy. 
II  No.  16,  Bechoo  Aubustee. 


again  asked  who  that  individual  is  and  says  Pittumber  BuraL 
Endeavours  to  explain  away  his  evidence  before  the  Magistrate 
as  having  been  given  in  a  hypothetical  sense. 

Witnesses  Nos.  9,*  lot  and  114  unnecessary,  ditto  No.  ld§ 

and  No.  16||  absent.  The  former 
No.   9,  Bambhuddiur  MonduL      two  speak  to  seeing  the  prisoner 

there  from  September  till  his 
release.  The  latter,  to  seeing 
him  there  for  some  three  or  foor 
months  prior  to  his  release. 
These  two  witnesses  are  persons 
under  the  control  of  the  pri- 
soners Nos.  1  and  2.  The  latter 
is  Jemadar  of  the  prisoner  Cal- 
lidoss.  The  former  more  immediately  is  in  service  with  the 
prisoner's  co-partners  and  relations.  These  witnesses  were 
taken  by  the  Magistrate  from  the  prisoner's  house  at  Telinaparah, 
and  it  was  my  intention  to  have  made  them  evidence  in  the 
case  as  is  the  rule,  where  the  absence  ot  the  witnesses  is  pro- 
cured by  the  defendants,  but  the  Magistrate  made  the  mistake 
of  not  taking  their  evidence  in  the  presence  of  the  defendants 
or  their  attornies,  and  the  prosecution  loses  the  benefit  of  very 
important  evidence  which  would  have  been  used  against  the 
prisoners,  on  its  being  shewn  that  they  had  caused  their  non- 
attendance,  a  fflct  in  itself  presumable  from  the  relative  posi- 
tion of  servant  and  master. 

This   witness  deposes  to  accompanying  the  Magistrates    of 

T         .     „        V  n  1-         '^  Howrah  and  Seram pore,  to  enter- 

Inspector  Ho  wrah  Polioe«  witness     .  -^L     J.L  J    *•  n 

Nor20,Mr.W.Wale/  ^^S   with    them   and    following 

the  Magistrate  of  Howrah  up 
to  the  room  where  prisoner  was  released.  His  evidence  is  record- 
ed in  English.  He  states  that  the  condition  of  the  prosecutor 
was  pitiable  in  extreme.  He  was  very  talkative,  and  very  dirty 
and  wasted.  Is  asked  by  Mr.  Newmarch  if  he  had  the  ap- 
pearance of  having  recently  bathed,  says  that  he  appeared  not 
to  have  bathed  for  twelve  months,  and  as  to  whether  his  ap- 
pearance resulted  in  illness,  says  his  only  illness  was  hunger; 
that  he  was  constantly  asking  for  food  and  as  to  his  talkative- 
ness, that  from  overjoy  at  being  released  there  was  no  keeping 
his  tongue  quiet.  That  he  is  not  the  same  man  now,  he  is  so 
much  improved,  and  as  to  the  possibility  of  introducing  him 
surreptitiously  with  reference  to  the  height  of  the  walls  and 
the  number  of  the  Dfirwans,  that  a  cat  could  not  get  in  without 
their  knowing  it. 

Speaks  to  the  circumstances  of  the  recovery  of  the  prose- 
.  ^  cutor.     Detailing  the  particukra 

.  .  rey.  given  elsewhere,  he  was  guided 
by  Eamkishore  Surkel  and   the 


WitnessNo.  19,  Mr.J. 
Magistrate  of  Uowrah. 
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Magistrate  ran  in  advance  into  the  second  apartment,  where 
Kajkishore  passed  him  and  on  to  the  Poqjah  Dulan  which 
was  entered  by  Ramkishore  who  laid  hands  on  the  prosecutor 
and  made  him  over  to  the  Magistrate  at  the  door  ;  they  were 
close  together  and  the  Magistrate  mentions  that  the  string  of 
musqnitoe  curtains  stretched  in  front  of  the  door  caught  him 
round  the  neck.  The  Magistrate  also  states  as  to  filthy  ap- 
pearance of  his  bedding  and  Brahminical  thread  and  his  extreme 
talkativeness  from  overjoy,  his  prayer  and  his  anxiety  to  go  to 
his  home  and  village,  this  evidence  in  estenso  is  in  English  and 
may  be  referred  to. 

-art.  -KT    oo  rk.  n n  1   ^  ri:  -i         Examined   the  prosecutor,  at 
Wit.  I^o.  22,  Dr.  C.Palmer,  GiTil  j.    i»i.u    -lir     •  z.    l     ^ti 

Assistant  Sur^n.  request  of  the  Magistrate  of  How- 

rah ;  deposes  to  his  prostrate  con- 
dition, which  he  attributes  to  the  causes  assigned  by  the  prose* 
cator,  long  confinement  and  inadequate  food,  the  wounds  of 
which  the  scars  remain,  must  have  been  deep  and  down  to 
the  scull ;  cannot  say  how  long  they  may  have  been  inflicted ; 
the  skin  and  tongue  gave  no  indications  of  disease ;  a  person 
convalescing  might,  as  to  skin  and  pulse,  exhibit  similar  appear- 
ance ;  the  man  is  quite  a  different  being  now  to  what  he  was 
then. 

The  prisoners  Nos.  1  to  8,  plead  not  guilty.  Prisoners  Nos.  I 
and  2,  put  in  written  pleas  through  their  counsel,  denying  the 
fact  of  the  occurrence  on  the  27th  of  Jyet,  1264,  and  all  the 
counts. 

•  Kuheem  Sheikh.  ,,  '"'?   P""*"?'   ^°;  ®'!  P^^l"' 

that  he  was  too  lU  to  attend  to 

his  duties  at  that  time  and  for  two  years  his  office  of  gomastah 

had  been  performed  by  one  Haroo,  but  the  zemindars,  prisoners 

Nos.  1  and  2,  in  their  petition  to  the  Magistrate   7th  Bhadon, 

1264,  refer  to  the  petition  of  this  very  gomastah  as  referred  to 

the  Darogah  to  report  upon,  ending  in  the  hffeut  of  the  mohurir 

of  Dumjore,  dated  29th  March,  1857. 

Parbuttychum,  prisoner  No,  4. — Attributes  this  as  well  as 
other  cases  to  the  combination  of  the  ryots  generally  and  more 
particularly  to  the  instigation  of  the  prosecutor  No.  1,  £am- 
kishore  Surkel. 

Nobinchunder,  prisoner  No,  6. — Alihi,  being  from  22nd  of 
Jyet,  till  10  p.  H.  of  the  27th  rendering  his  accounts  at  Teli- 
naparah,  returning  on  the  28th  to  Khanpore. 

Bamestoar  RaldoTy  prisoner  No,  6. — Alibi  at  Telinaparah 
from  the  25th  of  Jyet  till  the  28th. 

Madhob  Singh,  prisoner  No,  7. — Attributes  the  action  to  the 
ill-feeling  arising  out  of  the  measurement  disputes.  States  that 
several  of  the  ryots  owe  him  money,  his  imprisonment  will  act 
as  a  sponge  to  these  debts. 

Juggemath  Singh,  prisoner  No,  8. — Alibi  at  his  uncle's  Roga- 
3  I  2 


1858. 


October  27. 

Case  of 

Calidoss 

Banbrjsa 

and  others. 
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1868. 


October  27. 
Ca«e  of 

OALIDOSa 

Bavbbjia 
and  others. 


bere  Singh,  who  is  in  the  employment  of  a  Baboo  Banneijee  at 
Balee. 

The  first  witness  examined  for  the  prisoners  Nos.  1  and  2,  is 
Sosteechum  No.  27,  for  eighteen  years  a  servant  with  the 
Baboos.  Speaks  to  their  absence  at  Mirzapore  in  the  house  of 
their  co-partner  Anodapershand  at  Mirzapore,  Calcutta,  on  the 
24th  and  25th  of  Assar ;  never  saw  the  prosecutor  during  the 
alleged  time  of  bis  detention  or  heard  of  his  being  there ;  speaks 
to  dispute  amongst  the  co-partners ;  details  particulars  as  to  the 
poajah  dalan,  the  situation  of  the  premises,  that  there  are  three 
entrances  to  it.  Denies  writing  any  letter  for  Bamcoomar ; 
states  that  the  sudder  gate  is  open  all  night  long. 

In  answer  to  the  Court, — Is  unable  to  state  that  there  have 

been  or  are  any  cases  whatever  or  arbitrations  between  the 

co-partners,  and  does  not  recollect  whether  he  has   given  any 

evidence  in  any   Court  previously  to  this  accusation,  in  the 

Magistrate's  Court  at  Howrah  and  Sessions  Court. 

«T.i.  iLT    oo  -D  ^       x^    -D  Treasurer  of  the  Baboo  Calidoss 

Wit,No.28,BotunmohunBan-         .  t^       i     _     v     *^    *x^ 

^^  .^  '  prisoner  No.    1,  speaks  to    tlie 

Baboos  ^oing  to  Calcutta  on  the 
24th  of  Assar ;  to  his  following  on  the  25th  idem  ;  speaks  to  the 
same  facts  as  to  the  poojah  dalan  and  the  time  of  service,  with 
reference  to  the  joint  proprietors,  to  the  anUteehdla  or  place  for 
reception  of  guests.     That  the  sudder  gate  is  open  all  night. 

By  the  Court, — Is  asked  if  he  ever  knew  any  other  house  with 
the  sudder  gate  open  all  night,  explains  that  this  is  for  conveni- 
ence of  travellers ;  are  no  risks  run  by  travellers  of  being  robbed  ? 
or  the  house  plundered  p  replies,  that  all  the  malkhanas  are 
guarded  and  travellers  must  look  out  for  themselves ;  as  to  dis- 
putes, eighteen  or  nineteen  years  ago  and  sixteen  years  ago 
there  were  two  cases.  All  the  oo-partners  entertain  and  visit 
each  other. 

Wit.  No.  30,  ShairuchumMo*^  ,^TT^"\?^*"'  ^^P'^^?™*"* 
kenea.  ^*    Anodapershad    whose   term 

of  performance  it  was.  On  the 
night  of  the  24th  Jyet  Mohes  Mookerjea  of  Bejatee  Palara 
was  a  guest,  another  person  came  subsequently  about  8  or  9  P. 
H.  That  the  door  of  the  *'  bhojen**  house  is  always  open  (this 
is  a  room  entering  into  the  poojah  dalan  or  attached  to  and  h 
spoken  to  by  the  preceding  witnesses,  this  is  the  room  where 
the  prosecutor  was  recovered.) 

Bi^  the  Court. — Where  is  the  store-bouse  ?  At  the  phattmek 
khanah  Mehal  within  the  main  gateway,  through  whioh  these 
parties  must  have  entered  to  come  to  him. 

Wit.  No.  26,  Manohur  Kubee-  .^^^^^^  physician  of  the  ae- 
Yt^xn,  mmdar  s ;  never  attended  or  aaw 

the  prosecutor,  during  ^e  time 
of  alleged  captivity  at  Telinaparah. 
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Wit.  No.  85,  Gobind  Chowkee- 
dar. 


Witness  No.  82,  Ruheem  Khan, 
Police  Jemadar. 


Went  to  the  premises  with 
jemadar  and  burkundaz  to  call  " 
the  prosecutor  if  he  were  in  cod** 
finement.  Did  so,  some  six  or  seven  times,  states  that  no 
search  was  made  of  the  rooms  and  that  the  sadder  or  main  door 
is  open  at  night. 

The  same  in  answer  to  a  ques- 
tion as  to  whether  he  accom- 
panied the  Magistrate  of  Seram- 
pore,  says  '*  the  sudder  door  is  open  all  nighV* 

la  a  mohurir  in  the  employment  of  prisoner  No.  2,  Kajkishen. 

Wit.No.80.HamooomarHold«r.     j|*'f.  "«*   '^  the  prowcutor  at 

Tehnaparab  withm  the  penod 
of  the  alleged  confinement;  heard  that  the  Magistrate  had 
apprehended  an  oteU  or  guest  there,  there  are  quarrels  between 
the  co-partners  about  a  pooVmndee.  By  the  Court,  cannot  say 
when  that  case  occurred. 

Servant  as  above,  has  been  his  moonshee  for  ten  years,  denies 

Wit.  No.  29.  Dinnonath  Moo-  'e"'?""8  .*»>« .  P'osecutor  in  the 
\igf\ei^  carriage  of  prisoner  No.  1,  Cali- 

doss  to  Deenoo  Doctors  at  Chan- 
demagore ;  prisoner  No.  1,  Calidoss,  had  no  carriage  then  ; 
bought  a  new  carriage  three  months  ago.  By  the  Court ;  he 
never  hired  carriages,  always  goes  by  water  to  the  £ailway 
Station ;  he  has  only  one  horse ;  his  present  carriage  is  a  one 
horse-carriage ;  he  always  travels  in  a  palanquin,  when  he  goes 
in  land,  prisoner  No.  2,  Kajkishuu  has  no  carriage  at  all,  imam 
Buxsh  is  the  name  of  prisoner  No.  1,  Calidoss's  coachman ; 
cannot  say  who  built  his  new  carriage  (Mr.  Newmarch  offers 
to  put  in  the  bill  of  Seton  and  Company). 

The  evidence  of  Moheshchunder  Mookerjea  witness  No.  84, 
ill  of  cholera  and  inca|)acitated  from  attending,  is  read  in 
Court  and  admitted  as  evidence  in  this  Court.  States  tliat 
he  was  a  guest  on  the  24th  Assar;  that  there  was  one 
other  guest  that  night;  that  he  did  not  identify  that  in- 
dividual; that  he  was  the  owner  of  the  musquitoe  curtains 
stretched  across  the  door ;  that  two  sahibs  came,  upon  which 
he  ran  in. 

This  individual  (having  broken  his  leg)  is  certified  as  too  ill 

-ar-t.  -KT    oo  -n  *i.  Tk    *         *©  travel,  his  deposition  recorded 

Wrt.  No.  88.  Deenonath,  Doctor.     ^^^  ^^^  Magistrate  is  read  as 

evidence  in  the  case.  States  that  the  prosecutor  was  never 
brought  to  him  to  doctor  by  Deenoo  Baboo. 

Here  Mr.  Newmarch  represents  to  the  Court  that  on  his 
advice,  the  prisoners  will  not  support  the  petition  tendered  by 
them,  as  to  the  place  where  the  prisoner  was  alleged  by  them  to 
have  been  concealed. 

Memorandum  of  the  previous  conviction  of  prisoner  No.  3, 
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CALID098 
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and  others. 


Roheem  Sheikh  ancl  prisoner  No.  6,  Rarnmessur  Holdar  and 
'  prisoner  No.  8,  Juggemath  Singh,  14th  May,  1849,  is  put  in. 
ImpriBonment  for  three  months  with  line  for  assault. 

Prisoner  No.  8,  Buheem  Sheikh. — Examines  five  witnesses 
to  prove  that  he  was  incapacitated  hy  illness  for  two  years, 
witnesses  Nos.  7  to  11,  both  inclusive.  They  depose  that 
he  has  been  ill  with  dysentery  up  to  the  present  date,  these 
people  are  not  any  of  them  professional  persons  but  ordinary 
ryots. 

Prisoner  No,  4,  FarhutUfchum  Ghose — Rumjan  Burkundaz 
witness  No.  12,  speaks  to  being  requested  by  the  prisoner  to 
look  after  the  cutcherry  at  Batra  in  Jhet  126^  B.  S.  during  his 
absence^ 

Witness  No.  18,  Madob  Chowkeedar  to  the  same  effect. 
Ditto  No.  14,  Aizuddeen,  Chowkeedar,  absent, 

Ditto  No.  15,  Uiramdhun  Bissas,  ^  To     paying  in  rent  to 
Ditto  No.  16,  Jadub  PuUay,  >  Parbuttychurn    at    the 

Ditto  No.  17,  Rujjao  KuUoo.      •)  cutcherry    on  the   27th 
Jhet  at  8  or  9  p.  m. 

Witness  No.  18,  Eartick  Bagdee,  to  taking  No.  17,  to  that 
cutcherry  at  8  P.  M. 

Wtness  No.  19,  Bungshee  Sirdar,  *)  ^ .       . 
Ditto  No,  20,   Roopchand   ditto, )  ^^^^^^* 

Witness  No.  21,  Bhuggas  Bagdee,  to  mal  pyadah,  to  seeing 
Parbuttychurn  as  above. 

Ibr  prisoners  Nos.  5  and  6,  Nubeen,  *)  Ramchand  BhoBe,wit- 
and  Rammessur  Holdar.  )  ness  No.  22,  that  the 

two  prisoners  lodged  with  him  in  Ohyet  1264,  during  the  latter 
part  of  the  month,  four  or  five  days.  They  had  come  to  Teli- 
naparah  to  deliver  their  accounts. 

Is  immediately  identified  by  the  prosecutor  as  one  of  his 

Wit.  No.  23,  Bahadoor  Sirdar.  f^«'  »T?»"  ^  "^^^  "['^'^^^^ 

to  him  at  Ramchand  s  and  reeei?- 

ing  the  money  next  day. 

Swears  to  supplying  them  from  his  shop  from  23rd  to  27th 

Wit.  No.  26,  Juddonth  Pd.  ^f^^  •^«"''  ^«n«g  t^eir  stay 

'  at  Ramchand  s.  The  former  paid 

10  annas,  6  pie  and  the  latter  7  annas  and  gave  an  order 
for  2  annas  on  Ramchand.  (This  man  is  also  pointed  out  by 
the  prosecutor  as  being  Calidoss's  duftry.) 

Bor  No.  6,  BammessuTy  witness  Nubeen  Sirdar ^  No.  26. — 
To  being  told  by  the  prisoner  on  the  25th  or  26th  of  Jhet, 
1264,  that  he  was  going  to  Telinaparah  and  directed  to  look 
after  the  cutoherry,  also  to  being  told  by  Juggernath  on  the 
25th  idem,  that  he  was  going  to  see  his  uncle  Ragobere  who 
was  ill  at  Bailee. 

Bi/  this  Court, — Is  unable  to  say,  what  day  of  the  week  or  date 
of  the  month  or  year,  the  present  day  of  his  examination  wax. 
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Witness  No.   27,  Syobul   KuFj^The   prisoner  declines  to       1869. 
Ditto  No.   28,  Soobul  Sirdar,  >  examine   these    witnesses  "T 

Ditto  No.  29,  Hullodhur  Sirdar.  )  (The  Court  asked  No.  27,   ^""^^^  27. 
on  his  entering  the  box  that  question  with  the  like  result.   This     ^^^  °^ 
was  not  recorded)  and  these  witnesses  were  not  examined.  Ba^^wea 

M)r  prisoner  No,  7,  Mdduh  Singh,  witness  No,  80.     Sham   nn^j  others, 
Chuekerbutttf  Bpesks  to  Madab's  advancing  5  Rupees  to  Sham 
Tantee  on  the  night  of  the  d7th  Jhet,  and  the  latter  executing 
a  bond  for  it  on  the  following  morning. 

Witness  No.  31,  Sham  Tantee. — Absent. 

Jbr  Juggemath  Singh,  prisoner  No,  8,  \  To  the  prisoner  going 
Muddoo  Chowkeedar,  witness  No,  33.  )  to  his  uncle  at  Balee 
on  the  25th  Jhet.  In  answer  to  this  Court,  this  witness  could 
not  say  the  day  of  the  week  or  montli  or  year  alluded  to,  such 
knowledge  as  being  by  far  too  difficult  a  matter  for  him  and 
this  closed  the  evidence  for  the  defendants. 

A  plan  of  the  premises  has  been  prepared,  under  the  orders  of 
this  Court  and  put  in,  as  also,  letter  No.  266,  from  the  Joint 
Magistrate  of  Serampore,  to  show  that  the  Magistrate  of 
Sei-ampore  on  the  27th  of  January  last  had  gone  to  the  garden- 
house  of  prisoner  No^  1,  Calidoss,  pursuant  to  the  orders  of  the 
Commissioner,  No.  177,  11th  May  idem,  to  attend  a  meeting 
regarding  the  traffic  of  the  district.  This  information  was 
•called  for  in  order  to  test  the  statement  made  by  the  prosecutor 
that  on  this  occasion  he  was  removed  to  the  privy.  Further  to 
test  the  stabement  of  the  prosecutor,  the  Magistrate  was  directed 
to  cause  the  production  in  Court  of  the  leper  uncle  and  cripple 
nephew.  The  former  was  produced  in  Court  and  was  sent 
round  to  where  the  prosecutor  was  sitting  and  was  at  once 
identified  (he  had  no  knowledge  that  these  parties  had  been 
sent  for).  The  nephew  was  kept  out  of  the  way  by  the  zemin- 
dar's people  (Darogah's  report)  the  uncle  admits  that  his  nephew 
is  a  cripple,  denies  all  knowledge  of  the  prosecutor  or  that  he 
has  a  pan  garden.  The  Darogah  states  that  being  ryots  of 
the  zemindar  defendants,  they  would  be  certain  not  to  give 
evidence  for  the  prosecution.  The  object  in  sending  for  these 
men,  was  merely  to  corroborate  the  fact  stated  by  the  prosecutor 
as  to  the  individual  peculiarity  of  the  two  men,  names  unknown, 
the  owners  of  the  pan  garden.  The  uncle  was  a  spotted 
leper.  The  fact  protanio  supports  the  prosecutor's  statement 
and  the  abduction  of  the  nephew  by  the  zemindar's  people, 
is  not  a  protanto  favorable  circumstance  to  them,  but  the 
contrary. 

Mr.  Graham  for  prisoner  No.  2,  Bajkishen  and  Mr.  New- 
march  for  prisonor  No.  1,  Calidoss,  address  the  Court  for  the 
prisoners  occupying  the  entire  sitting  of  the  25th  from  11  a. 
M.  to  5f .  The  firmer  admitting  the  serious  nature  of  the  charge, 
points  out,  that  the  case  is  one  of  motive  originating  in  the  ill- 
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1858.  feeling  of  the  ryots  on  account  of  tbe  attempted  measuretnent 
"oTtob  27^  ^^  ^^^**  lands  ana  their  combination  to  resist  the  same,  and  that 
c  er  27,  ^i^^  evidence  on  both  sides  is  given  by  persons  more  or  less 
Case  of  interested;  for  the  ryots,  the  ryots,  for  the  zemindars  their 
BanebjeI  servants,  but  with  relerence  to  the  imprisonment  of  the  prose- 
aad  others.  ^^^^  ^^  their  master's  house,  tlie  evidence  of  servants  was 
naturally  the  best.  Denying  the  outrage  of  which  the  abduc* 
tion  was  on  o£f*shoot,  he  denies  in  the  name  of  his  client  any 
knowledge  of  a  participation  in  the  act  of  imprisonment  or  that 
the  prosecutor  was  imprisoned.  Then  upon  the  evidence,  he 
observes,  that  Bamcoomar's  deposition  in  the  Magistrate's 
Court  differs  from  the  account  of  the  prosecutor  inasmuch  as 
the  former  states  that  he  was  removed  froni  Telinaparah  three 
or  four  days  after  being  conveyed  there,  whereas  the  latt^ 
describes  the  removal  as  taking  place,  at  3  or  4  a.  ic.  of  the 
night  immediately  succeeding,  when  he  was  taken  with  Bam- 
coomar,  to  Manicknuggur ;  2ndly,  that  the  latter  denies  being 
treated  by  Deeuoo  Doctor  at  Cbundernagore,  whereas  the  former 
8t<ttes  that  he  was  treated  there.  Then  that  the  case  was  full 
of  improbabilities ;  first  that  the  son  should  continue  to  sleep 
on,  that  the  prosecutor  should  be  able  to  go  to  Telinaparah,  after 
the  necessary  exhaustion  consequent  upon  loss  of  blood,  which 
he  describes  as  five  or  six  seers,  and  that  he  should  be  taken 
some  20  miles  across  country  without  attracting  notice  and 
observation  of  the  pohce  or  others  is  primd  facie  improbable, 
not  to  say  impossible.  Then  with  reference  to  his  particular 
client,  that  interviews  between  the  prosecutor  and  himself  are 
not  shewn  to  have  taken  place ;  that  the  original  writ  taken 
out  was  at  the  suit  (YII.  1799)  of  Calidoss,  and  the  mere  fact 
of  his  being  found  at  Telinaparah  by  the  Magistrate,  does  not 
destroy  the  statement  that  he  was  there  as  a  guest. 

It  may  be  necessary  here  to  state,  that  in  the  original 
deposition  of  Bamcoomar  their  transfer  is  stated  to  have 
been  three  or  four  days  alter  their  arrival  at  Telinaparah. 
This  witness  in  this  Court  states  in  accordance  with  the  prose- 
cutor, that  they  were  both  removed,  on  the  night  of  that  day 
at  3  A.  M.  to  Manicknuggur  ;  2ud  as  to  Deenoo  Doctor.  The 
prosecutor  denied  his  being  under  his  treatment.  The  words 
used  by  Bamcoomar  are  that  they  were  removed  to  Deenoo's, 
**  Chekutsya  Kuraiya ;"  that  they  remained  there  the  day  and 
night  lollowing  and  on  account  of  a  difference  as  to  the  terms 
of  hire,  they  were  removed  again.  The  whole  meaning 
of  the  passage  is  clear  they  were  taken  to  Deenoo's  with  the 
intention  of  having  medical  assistance  and  the  mere  fact  of  their 
speedy  return  is  conclusive  as  to  there  having  been  no  medical 
attendance  whatever. 

Upon  the  next  point  as  to  tbe  conduct  of  the  son.  His 
father  left  the  house  telling  him  to  be  still.  This  was  at  3  ▲.  i£. 
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On  the  morning  he  set  on  foot  enquiry  as  to  his  father,  and 
applied  that  day  to  the  Police  and  to  the  Magistrate  of  How- 
rali,  and  proceeded  shortly  after  to  Hooghly,  to  see  if  his  father 
bad  been  delivered  there,  under  the  writ,  and  then  as  to  the 
ability  of  the  prosecutor  to  go  to  Telinaparah ;  he  was  removed, 
one  leg  touching  the  ground  occasionally,  when  the  laitiaU 
could  not  procure  a  dooly,  the  other  prosecutor  who  was 
not  wounded  having  arrived  long  before  him,  and  as  to  the 
quantity  of  blood,  the  expression  is  simply  figurative,  merely 
meaning  that  there  was  great  hsemorrhage,  which  must  have 
been  the  case  from  the  nature  of  the  wound,  which  was  very 
deep  and  down  to  the  skull.  Then  as  to  what  at  first  sight 
may  seem  extraordinary,  that  he  should  be  removed  without 
observation,  through  the  fields,  &c.,  to  Telinaparah. 

In  June  before  the  rains  set  in,  during  the  midday  hours,  who  is 
in  the  field  ?  To  any  one  acquainted  with  the  country  and  the  ha- 
bits of  the  people,  this  is  not  a  very  striking  fact,  and  to  enter  the 
house  at  I'eliiiaparah,  there  are  modes  of  entrance  not  limited 
to  the  principal  gateway. 

Mr.  Newmarch   refers   to   the   antecedent  position  of  the 
parties,  as  shown  by  the  reports  of  the  thannah   mohurrirs  of 
the  3rd  and  4th   of  November,  and   to  the  previous  actions 
brought  by   Eamcoomar  and   others  against   the   zemindar's 
people  and  to  the  admitted  ^  Bhurmghat^'  or  combination,  and 
the  necessity  of  more  carefully  weighing  evidence  by  parties  to 
it.    That  it  was  a  remarkable  circumstance  that  the  prosecutor 
should  recognize  no  less  than  eighteen  men   as  concerned  and 
that  a  bright  moonlight  night  should  be  selected  for  the  occa- 
sion, or  that  the  whole  village  being  alarmed,  active   resistance 
by  the   villagers  in   a  body  should  not  have  been  made,  espe- 
cially if  the  prosecutor  was   detained  at   Khanpore   till   8   or 
9  A.  K.  of  the  morning  following.     That  the   time  when  the 
outrage  took  place  is  described  variously ;  by  the  prosecutor  as 
at  about    midnight;   by  Bamcoomar  as  at  about  H  A.  M.  ; 
by  Bamkishore  Surkel  as   about  3  a.  m.  and  that  the  prose- 
cutor's account  is    not  in    accordance  with  what   was  stated 
by  Bissonath  Eartick   and  Bugwan  Ghose   as   to  their  being 
with   hin)    at   the  time   when   he  was  wounded,   they  having 
been    ronsed  by  the    Chowkeedar;  and    that   his   statement 
as  to  meeting  Bungsy  Mullick   at   a   time   when  he   describes 
himself  as  behosk  or  in  a  faint,  was  obviously  absurd.     That  his 
incarceration  was  full  of  improbability  in  face  of  the   enquiries 
set ,  on    foot   by  Iliimtaruck    his  son,  the  proceedings  under  the 
summary   suit ;  that  it  is  highly  improbable  that  his   guards 
would  assign  reasons  for  his  removal  from  place  to  place.     That 
Deenoo  Doctor's  evidence  contradicts  him  on   the   fact  of  his 
having  ever  gone  to  them  at  all.     Further  that  the  fact  of  his 
client  Calidoss  ever  having  a  carriage  at  the  time  or  hiring  was 
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distinctly  denied  upon  oath,  and  the  further  testimony  of 
witness  No.  26,  Monohur  Kubeeraz,  contradicts  the  prosecutor^s 
statements ;  and  on  the  Court's  suggestion  that  some  explanation 
should  be  made  as  to  the  fact  of  the  prosecutor  against  whom 
execution  was  out,  December  7th,  walking  as  it  were  into  the 
lion*s  den,  Mr.  Newmarch  observes,  that  this  would  be  a  very 
natural  step,  where  the  immediate  release  had  been  arranged, 
by  Ramkishore  Surkel,  in  communication  with  him.  Further, 
that  the  evidence  of  the  Durwans  and  others  taken  down  to 
Howrah.  Such  evidence  would  be  naturally  given  to  meet 
what  they  would  conclude  to  be  the  wish  of  the  Magistrate, 
that  they  were  not  under  subpoena  ;  that  this  proceeding  of 
the  Magistrate,  was  irr^ular  and  the  evidence  is  inadmissible ; 
that  one  of  tliem,  Bechoo  Augustee,  was  a  defendant  in  the 
case  and  might  have  been  transferred  to  the  dock ;  that  l>eitig 
tak^n  behind  the  prisoners'  backs,  it  cannot  be  used  agiiinst 
them  and  such  as  it  was  probably  taken  down  by  the  mohurrir 
in  a  comer.  ITiat  as  to  Bogbotty,  his  evidence  in  this  Court, 
amounts  to  seeing  him  there  the  evening  previous.  That  his 
statement  in  the  Magistrate's  Court  was  not  on  oath.  Then  as 
to  the  case  itself,  it  was  a  conspiracy  ;  there  was  some  undis- 
closed agency  at  work  ;  that  no  objection  need  have  been  made 
by  Ramkisliore,  disclosing  the  name  of  one  of  his  informants 
who  lived  at  Numa ;  that  the  other  whose  name  was  disclosed 
by  the  Darogah  to  the  Magistrate  might  be  a  co-sharer ;  that 
it  was  a  person  of  weight  and  consideration  was  admitted  and 
therefore  the  defendants  were  entitled  to  assume  that  this  party 
was  a  member  of  the  confederate  co-partners.  Whence  too  the 
extraordinary  activity  of  Ramkishore  ?  As  to  the  Magistrate's 
statement  that  he  was  ready  to  proceed  with  him  several  days 
before,  this  was  mere  simulation,  and  had  he  then  proceeded, 
the  prosecutor  was  then  at  Sooksagur,  from  which  place  he  had 
been  brought  back,  three  or  or  four  days  previously,  to  Telina- 
parah.  Then  too  the  Magistrate's  arrangements  were  the  very 
thing  to  give  success  to  preconcerted  scheme  of  introducing  the 
man  into  the  premises  immediately  before  his  release ;  that 
Kamkidliore  was  very  familiar  with  all  the  premises ;  more  so 
than  was  natural  and  that  in  his  accounts  of  the  caption,  he 
differs  materially  from  the  Magistrate,  who  scarcely  recollecti 
whether  he  entered  the  room  a  few  steps  or  not  and  can  only 
state  that  to  the  best  of  his  belief  there  was  a  scuffle  going  on. 
Then  as  to  Serjeant  Wales'  account  that  a  cat  could  not  enter. 
Their  statement  wai^,  that  the  outer  gate  was  always  open  and 
the  very  fact  of  the  number  of  the  guards  employed  by  different 
zemindars,  would  render  the  covert  introduction  of  the  prosecu- 
tor all  the  more  easy ;  there  was  moreover  a  door  near  the 
cook-room,  through  which  he  might  have  been  introduced,  and, 
further,  there  was  evidence  to  show  that  two  guests  were  Hi&re 
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that  night,  one  of  whom  had  been  examined,  and  had  the  prose-        1858. 
cator  been  there  as  a  prisoner,  in  five  minutes  he  could  have  ' 

been  removed.  Then  where  is  the  evidence  of  actual  incarcera- 
tion and  custody  ?  Look  at  all  the  carelessness,  the  improbabi-  ^^^  o* 
lity  of  such  a  place  being  selected.  Then  as  to  the  wound-soars  b^i^sejei. 
when  were  those  wounds  inflicted  ?  How  long  have  thej  been  ^id  others, 
inflicted  was  a  question  Doctor  Palmer  could  not  speak  to. 
That  the  mere  filth  and  dirt  of  the  brahminical  thread  was  an 
imposture  to  work  out  an  appearance,  and  as  to  his  emaciated 
appearance,  the  prosecutor  being  a  Kubeeraz  could  physic  him- 
self  down  to  any  point  in  a  few  days  to  meet  a  particular 
occasion.  Further,  would  a  Baboo  in  the  position  of  prisoner 
No.  1,  Calidoss,  for  a  trumpery  debt  of  eight  rupees  put  him- 
self to  the  risk  of  so  serious  an  action,  and  to  the  certainty  of 
very  heavy  law  charges.  That  no  case  has  ever  been  instituted 
against  either  prisoner  No.  1,  Calidoss,  or  prisoner  No.  2,  Raj- 
kishen,  in  any  Court.  That  they  are  not  ryot  oppressors  and 
further  it  is  urged  that  the  prosecutor  might  have  examined 
Noboo  Coomar  Chowkeedar,  Thakoordoss  and  Jan  Mahomed 
Barkundaz  and  Bonomali  Bital  or  the  other  shareholders,  and 
that  further,  the  evidence  of  the  prosecutor  had  been  met  and 
contradicted  and  that  on  the  day  of  caption,  evidence  had  been 
given  to  prove  that  the  two  zemindars,  prisoners  Nos.  1  and  2, 
were  in  Calcutta. 

Baboo  Ashootos  Dhur  for  the  prisoners  Nos.  8  to  8,  alludes 
to  the  position  of  the  parties,  respectively ;  to  the  admitted 
combination*  of  the  ryots ;  leaves  that  pai*t  of  the  case  dealt 
with  by  Messrs.  Newmarch  and  Graham ;  maintains  that  the 
alibis  have  been  sustained ;  refers  to  the  reports  of  the  Mohur- 
rirs  of  the  thannah  previous  to  this  occurrence  as  favorable  to  the 
zemindars,  showing  that  the  acts  with  which  they  were  then 
charged  were  not  found ;  refers  to  the  contributions  collected  by 
the  ryots  to  defend  themselves,  and  more  especially  that  the 
alUn  of  Parbutty  is  well  sustained. 

With  this  the  case  of  Pittumber  Bural  closed.  The  case 
of  Ramcoomer,  calendar  No.  1  was  then  commenced.  This 
case  originating  in  a  common  outnige,  as  the  consideration 
of  the  one  case  contingently  involved  the  consideration  of 
the  other,  so  far  as  the  corpus  delicti  was  concerned,  it 
appeared  to  me  the  course  most  favorable  to  the  prisoners  to 
abstain  from  calling  upon  the  law  officer  for  his  futwa^  until 
the  evidence  in  the  next  trial  had  been  heard,  and  to  call  for 
futwas  in  both  cases  simultaneously. 

Trial  No,  2. — Remarks  by  the  Sessions  Judge. — This  case 
is  common  in  its  origin  to  that  of  Pittumber  Bural  versus  the 
same  parties. 

The  prosecutor  states  that  his  house  was  broken  into  at 
about  8  A.  li.  on  the  night  of  the  27th  Jhyet  by  prisoner  No. 
3   K  2 
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4,  Parbutty  Qliose,  Nobin  Mitter,  prisoner  No.  6,  Ramesrar 
Holder,  prUoner  No.  8,  Buheem  Sheikh,  prisoner  No.  7,  Madhuu 
Singh,  prisoner  No.  8,  J  uggernath  Singh,  Chaberaaz  and  Bo- 
wany  Misscr,  with  twenty  or  thirty  others  ;  orders  were  giTen 
by  the  above  gomastha  prisoners,  to  seize  him,  plunder  his 
house  and  destroy  the  family  cas^te. 

The  prosecutor  climbed  up  to  the  beam,  when  hi«  honse 
was  forced,  the  JeopcU  of  his  door  being  broken.  Chuberaaz 
and  four  or  6ve  others  entered ;  hi»  petterah  was  broken  into, 
and  the  box  in  which  his  deeds  and  muniments  of  title  were, 
together  with  his  money  75  rupees,  and  tike  ornaments  of  liis 
wife  and  daughters,  was  rifled,  (an  action  has  been  insH- 
tuted  by  the  zemindars  defendants  recently,  to  resume  these 
lands  held  formerly  as  lakheraj  and  notice  has  been  served 
upon  him  to  defend  it).  The  inmates  of  that  house  were  hi« 
wife,  his  son,  Robiram,  since  dead,  his  daughters  Lukimony  and 
Khetoo,  unmarried,  and  in  another  house  within  the  same 
enclosure  were  sleeping  Pudoomony  the  prosecutor's  sister  and 
her  niece  Trilokmony  the  prosecutor's  daughter.  The  wife 
was  stripped  off  her  ornaments ;  the  daughter  Lukimony  on 
flying  from  the  house  was  seized  by  Cimberauz  thi*owu  down 
and  stripped  of  the  ornaments  off  her  person.  Her  father,  who 
had  come  down  from  the  beam  when  his  female  relatives  were 
being  maltreated,  was  seized  whilst  endeavouring  to  escape,  wss 
beaten  and  his  son  Hobiram,  a  boy,  who  begged  them  not  to 
maltreat  his  father,  was  struck,  the  latter,  on  the  opportunity 
afforded  by  the  lattyaU  plundering  his  daughter,  ran  away  and 
jumped  into  a  tank,  which  was  surrounded,  he  was  taken  out  of 
the  water,  removed  to  the  house  of  prisoner  No.  3,  liuheem 
Sheikh,  at  Khan  pore,  a  contiguous  hamlet  to  Nurna,  thence  he 
was  removed  to  Telinaparah,  which  place  he  reached  in  charge 
of  four  lattyaU  at  about  I  P.  M.  of  the  following  day  having 
been  taken  through  iYi^jheeU, 

Trilokmony  his  widow-daughter  was  robbed,  as  was  Puddo- 
mony,  and  to  destroy  the  caste  of  the  family  the  former  was 
bitten  on  the  right  cheek,  if  not  otherwise  ill-used,  Khetoomony 
being  unmarried,  had  no  ornaments.  It  would  be  needless  to 
recapitulate  the  statements  already  recorded  as  to  how  the  prose- 
cutor was  taken  from  Telinaparah  to  Manicknuggur,  then  to 
Chandernagore,  back  to  the^an  garden  and  Manicknuggur  and 
Telinaparah,  and  how  he  was  taken  down  to  Howrnh  to  give  iu 
a  razeenamah  which  had  been  forced  from  him.  Wbt'ii  there, 
he  took  refuge  in  the  Nazir*s  office,  he  was  then  fi»llowed  by 
Deenobundoo  and  Abdooll  the  attumies  of  (he  Baboo,  but  his 
son's  attorney,  Uambullob,  joining  him,  a  petition  was  prepared 
to  the  Magistrate  and  presented  setting  forth  these  particulars, 
and  also  the  further  fact  that  Pittumber  Bnral  was  then  lying 
wounded,   a  prisoner  at  the   Baboo's   house   at  Telinaparah. 
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Tins  petition  is  dated  18th  July,  1857,  the  order  of  that  date 
to  file  it  with  the  record,  and  an  order  is  made  on  the  l7th  to  ' 
take  the  evidence  of  the  parties  to  the  episode  in  the  Nazir's 
office,  which  has  never  heen  done,  and  no  order  was  made  with 
reference  to  Pittumber  Bural,  who  was  then  said  to  be  in  con- 
finement at  the  Baboons  house,  where  he  was  found  and  re- 
leased, eleven  months  and  twenty  days  subsequently.  The 
reason  why  Pittumber  Bural  was  not  asked  to  join  in  the 
razeenamah  was,  because  the  state  of  his  wounds  rendered  his 
appearance  in  Court  impoa^sible.  After  his  escape  he  proceeded 
home  to  ascertain  what  ornaments  and  property  had  been 
plundered.  The  particulars  are  detailed  in  his  evidence.  He 
states  in  answer  to  Mr.  Newmareh,  that  he  petitioned  the 
Magistrate  and  his  attorney  to  carry  on  the  case,  and  if  the 
Magistrate  continued  inactive  that  was  no  fault  of  his,  and 
when  nothing  was  done  by  the  Magistrate,  I  may  here  add, 
this  prosecutor  appealed  and  the  case  was  sent  back  to  the 
Magistrate,  with  such  remarks  as  the  unsatisfactory  nature 
of  the  Magistrate's  proceedhigs  seemed  to  require.  On  the 
subject  of  the  dishonor  done  to  his  daughter,  the  prosecutor 
says,  "  How  can  I  detail  that  ?"  she  was  bitten  on  the  right 
cheek.  The  prosecutor  was  crosS'Cxamined  at  great  length ; 
portions  of  time  with  reference  to  occurrences  in  themselves 
almost  simultaneous  were  dissected,  and  interrogations  based 
upon  them,  only  calculated  to  create  perplexity  and  confusion 
and  contradiction,  aud  the  Court  had  to  remind  Mr.  Newmaroh, 
that  such  questions  to  a  party  living  in  a  village,  where  there 
was  no  clock  and  who'  had  no  watch,  were  not  susceptible  of 
exact  answers,  especially  fourteen  months  afterwards,  and  that 
this  Court  would  be  wholly  unmoved  by  the  result  of  any  such 
examinations  which  were  in  themselves  at  best,  but  merely 
collateral  and  without  any  appreciable  bearing  on  the  materiad 
points  of  the  case. 

This  Court,  with  reference  to  the  report  of  the  Darogah,  21st 
June,  1 857,  sent  for  Trilokmony  the  daughter  who  had  been  bitten 
through  the  cheek,  as  sworn  to  by  the  Darogah  in  his  deposition 
in  this  Court,  in  Pittumber  Bural's  case,  also  Sonamony  the  wife 
of  the  prosecutor  and  Puddomony  the  aunt  of  Trilokmony  and 
sister  of  Kamcoomar  aud  Bindoo,  and  the  jemadar  of  the  than- 
nah  who  submitted  the  first  report  on  the  9th  of  June,  1857,  hav- 
ing been  sent  to  enquire  into  the  case  on  the  following  morning. 

Of  the  above  the  four  females  were  produced  in  Court  at  4 
p.  H.  without  any  communication  with  the  prosecutor,  who 
could  have  had  no  knowledge  that  they  had  been  sent  for,  and 
were  examined  forthwith. 

Trilokmony  states  how  she  was  sleeping  with  her  aunt  Pud- 
domony, when  her  house  was  violently  broken  into,  hows  he  was 
robbed  and  dishonoured,  how  she  was   wounded   on   the  cheek, 
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which  has  healed  without  a  scar,  is  examined  by  two  women  in 
~  a  private  room  who  state  that  no  scar  is  perceptible. 

Sonamony  details  the  outrage  much  in  the  same  terms  as  the 
prosecutor,  names  prisoner  No.  3,  Ruheem,  prisoner  No.  7, 
Mad  hob  Chubeerauz,  prisoner  No.  8,  Juggernath,  prisr>ner  No. 
6,  Uameswar  Ualdar,  prisoner  No.  5,  Nobin  as  being  there,  as 
principally  ordering  the  house  to  be  force<l  and  plundered,  and 
the  family  honor  taken,  how  they  robbed  her  of  her  ornaments 
and  how,  when,  Chubeerauz  was  plundering  her  daughter  Luck- 
mouy,  she  clasped  him  by  his  feet,  entreating  them  on  her  be- 
half;  identifies  the  prisoners  Nos.  3  to  8,  by  name  with  whom 
she  was  well  acquainted  previously,  they  being  the  servants  of 
the  zemindar  and  constantly  in  the  village. 

Puddomony  details  the  circumstances  deposed  to  by  her 
niece,  the  breaking  into  their  house,  the  plundering  of  their 
ornaments,  the  cruel  treatment  of  her  niece  and  her  being  bit- 
ten on  the  right  cheek. 

Binrloo  was  not  examined,  it  was  6f ,  and  nearly  dark  and  the 
prosecutor  was  directed  to  conduct  the  whole  of  these  parties 
safely  home. 

Parbuttychum,  the  Bukshee  of  the  Magistrate's  Ck>urt,  at- 
tached to  the  Nazir's  office,  at  the  time  that  Ramcoomar  stated 
he  was  brought  in  by  Parbutty  and  the  zemindar's  people  and 
states,  that  about  a  year  ago  Rambullob  the  prosecutor's  Mook- 
tyar  entered  the  Nazir's  serishta  and  said  that  Abdool  Huck 
was  trying  to  make  the  prosecutor  give  in  some  petition  or 
razeenamah  against  his  will,  that  on  asking  him,  he  replied  that 
Rambullob  was  his  Mooktyar  and  not  Abdool  Huck,  who  was 
either  standing  within  the  room  or  at  the  door ;  on  account  of 
what  Rambullob  was  stating  a  large  crowd  collected ;  to  the 
best  of  his  judgment,  a  forcible  attempt  had  been  made  to  give 
in  a  razeenamah, 

Rambullob,  Mooktyar,  states  that  on  the  day  when  Ramcoo- 
mar came  to  the  Magistrates  at  Howrah  he  was  accompanied 
by  Parbutty,  Deenoo  and  Abdool  Huck  and  the  zemindar's 
durwans  Thakoordoss  Surkel,  Thakoordoss  Mundol  and  other 
ryots  of  Nurna  were  there  (they  had  been  sent  in  to  give  a 
moochulka  by  the  Darogah)  and  told  him  that  Ramcoomar  had 
been  brought  in  to  give  a  razeenamah:  on  asking  him  where  he 
came  from,  where  he  was  going  and  what  he  was  doing,  he  said 
he  had  been  brought  from  the  Baboo's  house  at  Telinaparah,  to 
give  in  a  razeenamah  ;  that  he  had  been  brought  down  by 
prisoner  No.  7,  Madhob  Sin^h  and  others  to  a  moodie's  shop 
at  the  Howrah  ghat,  where  the  writing  took  place,  present 
Abdool  Mooktyar  Deenoobundoo  Mooktyar  and  Parbutty. 
On  remonstrating  and  saying.  Your  son's  prosecution  and 
that  of  the  other  prosecutors  would  be  ruined,  he  said  he  had 
taken  the  Baboo's  feet  and  must  give  in  the  razeenamah.    On 
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wliich    Abdool   Hack  laid  hands    up<m    liiro   to    take     him        1868. 
one  way  and  Tliakoordoss  Surkel  another,  and  upon  this  a  dis-  "~ — 
tarbanee  took  place  and  he  took  him   into   the   Nazir's   office      ^tober  27. 
where  Parbuttj  (the  preceding  witnesii)  was  doing  duty  as  Buk-     ^^^^  ^^ 
shee  and  Chatoo  Boong,  another  Bukshee.     That  the  alterca-     ^^^^^^^ 
tion  going  on  between  him  on  the  one  part  and   Abdool  Huck    ^^^^  others, 
on  the  other  in  answer  to   Parbuttychum,  Nazir's  Bukshee,  he 
declared  for   Rambullob,  as   his  attorney,  upon   which   Abdool 
exhibited  some  written  paper  on  a  stamp,  but  whether  it  was  a 
razeenamah  or  a  petition,  this   witness  had   no  opportunity  of 
ascertahiing.  Failing  in  his  endeavours,  Abdool  Huck  threaten- 
ed him  and   Bamcoomar  as  did   Deenoobundoo  and  Parbutty  ; 
tliey  were  to  ruin  him  in  his  profession.     He  drafted  a  petition, 
which  was   presented   on   that   date,  13th   July    1857,  to  the 
Magistrate ;  presumes   Abdool   Huck  to   have   been   employed 
pro  hoc  vice.  When  this  petition  was  preferred,  Deenoo  and  Ab- 
dool Huck  were  in  the  Court  before  the   Magistrate   claiming 
Bamcoomar  as  their  client.     This  witness  is  not  shaken  in  the 
cross-examination^ 

Mr.  Newmarch  is  asked  if  he  would  like  to  examine  Deenoo- 
bundoo (in  Court)  and  Abdool  to  contradict  this  and  the  pre- 
ceding witness,  expressing  a  wish,  both  were  sent  for. 

Tiie  next  witness  was  Ramyad  Oza,  the  police  jemadar,  de- 
puted to  enquire  into  the  case  and  who  arrived  in  the  village  of 
Nurna  between  8  and  9  a.  m.  of  the  morning  immediately  fol- 
lowing this  outrage.  He  states,  that  on  arrival,  he  first  went 
to  the  house,  he  found  the  bar  which  fastened  the  door  broken, 
all  thini^s  in  the  house  scattered  about,  the  pittarah  broken  and 
the  prosecutor's  wife  and  daughters  were  weeping  and  lament- 
ing. The  door  also  of  his  nephew's  (Jadob  and  Baondyal)  house 
was  similarly  broken.  Every  thing  of  any  value  gone  and  only 
worthless  rubbish  left.  Bamcoomar's  eldest  daughter  bad  a 
red  mark  on  one  of  her  cheeks,  she  was  ashamed  to  repeat  how 
that  was  caused  ;  heard  from  the  villagers  that  she  had  been  car- 
ried off  about  one  russee  to  the  banks  of  a  tank,  when  this  was 
done.  Kamcoomar  had  been  carried  off,  as  the  vilhigers  and  his 
female  relatives  and  his  son  Robiram  told  him.  Bam  Surkel's 
house  was  similarly  broken  into,  and  the  things  scattered  about 
and  Wis  piUarah  broken,  probably  the  extent  of  the  plundering 
there  was  not  so  great  as  he  described  ;  he  had  been  to  the  than- 
nah  and  accompanied  the  jemadar  to  the  village;  his  clothes 
were  covered  with  blood  and  his  face,  having  received  a  severe 
wound  on  the  head.  Proceeded  next  to  the  SheebtoUah  where 
there  was  a  little  blood,  the  villagers  pointed  it  out  as  where 
Pit  turn  ber  Bural  had  been  wounded,  within  three  coUahs  of 
this  at  the  threshhold  of  Bamchunder's  sister's  house  there  was 
a  great  deal  of  blood,  the  ground  was  saturated  and  the  blood 
clotted.     This  spot  was  pomted  out  as  the  place  where  Pittum- 
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ber  Bural  fell  after  he  was  wounded ;  was  perfectly  Batia&ed  of 
the  truth  of  the  actual  occurreiice  and  that  it  was  not  a  got-np 
case.  The  mark  of  the  wound  on  the  cheek  of  the  prosecutor's 
daughter  was  circular,  it  was  swollen,  had  it  been  caused  bj  a 
blow  from  a  stick  the  whole  surface  would  have  been  injured, 
the  centre  being  untouched  it  must  have  been  caused  by  a  bite. 
The  flesh  was  not  torn  nor  the  skin  broken.  This  outrage  was 
done  by  the  Telinaparah  gomastahs,  prisoner  No.  3,  Roheem, 
prisoner  No.  4,  Parbutty,  prisoner  No.  5,  Nobin,  prisoner  No. 
6,  Rameswar,  prisoner  No.  7,  Madhob  Sing,  and  prisoner  No.  8, 
Juggemath  and  their  followers  and  the  Durwans. 

Dt'pusies    to   the    disturbance 

Wit.  No.6.M«dhub  chowkee-  and  being  driven  away  by  prison- 
jjjjp  '  er   No.    7,   Mad  hub  Singh  and 

prisoner  No.  8,  Juggeruath  Singh; 
proceeded  to  the  thannah  and  returned  with  the  jemadar  ;  de- 
poses to  the  same  facts  as  to  the  prosecutor's  daughter,  also 
to  the  blood  at  that  particular  house ;  both  parties,  Kamcoomar 
and  Pittumber  Bural,  were  missing.  There  were  some  twenty  or 
forty  with  Madhub  Singh.  They  are  the  zemindar's  people,  can- 
not say  what  zemindar.  Holds  land  under  the  Telinaparah 
zemindar ;  admits  that  these  prisoners  were  the  servants  of  tlie 
Tflinaparah  zemindars. 

Bholauath  Ghose  speaks  to  the  facts  of  the  attack  upon 
Ramcoomar's  house. 

'J  he  Law  Officer  was  of  opinion  tliat  it  was  unnecessary  to 
hear  further  evidence  for  the  prosecution. 

The  defendants  1  to  6  put  in  their  former  answers  in  denial 
of  the  charge. 

Deenobuudoo  Mooktyar  is  examined  by  Mr.  New  march  ia 
contradiction  of  the  statement  as  to  the  compulsory  razeeiuunah. 
He  denies  accompanying  Ramcoomar  to  the  Howrah  cutcherry 
and  the  Nnzir's  office,  neither  was  he  with  him  at  any 
Moodie^ s  \\o\XBid  Bt  Howrah  ghat;  has  no  knowledge  of  the 
alleged  razeenamah. 

In  answer  to  the  Court,  Rapicoomar  was  missing  (goam.) 
The  Magistrate  was  repeatedly  calling  upon  him  to  deliver  him 
up.  Seeing  him  at  the  cutchery  one  day,  made  him  over  to 
the  charge  of  the  nazir;  RambuUub  and  Abdool  Huck  in 
collusion  joined  in  accusing  the  zemindars  of  endeavouring  to 
force  in  a  razeenamah.  They  informed  the  Magistrate  who  asked 
Parbuttychurn  Bukshee  about  it  and  deponent  was  released; 
neither  did  he  for  his  master  or  his  master  give  any  petition 
to  the  Magistrate  upon  this  matter. 

Mr.  Newmarch  declines  to  examine  Abdool  Huck. 

On  the  28th,  the  10th  day  of  these  protracted  trials  Mr. 
Graham  addressed  the  Court  for  the  prisoner  Rajkishen.  That 
there  was  no  evidence  of  the  complicity  of  his  client  in  the 
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mctual  outrage,  the  commission  of  which  he  still  denied,  or  in 
the  abduction  and  imprisonment  of  the  prosecutor  Ramooomar 
who  has  not  charged  him    by  name,   his  statement  of  the  10th 
August,  1S57,  being  general ;  but  now  he  is  able  to  give  minute 
and  particular  details,  an(fhis  statement  that  they  were  removed 
from    Telinaparah   to    Manicknuggur  on  the  4th   day,    being 
contrary  to  tlie  statement  of  Pittumber  Bural  as  to  his  removal 
on  the   night  immediately  following,  and  that   his  statement 
that  he  was   intimidated  by  the  guards  threatening  him  with 
drawn  swords,  and  so  being  prevented  calling  out  to  the  police 
was  contrary  to  his  statement  at  present  that  they  threatened 
them  with  lattiei.    Another  contradiction  was  specially  referred 
to,  viz.    that  when  liamooomar  met  Jan  Mahomed,  the  Police 
Burkundaz,  Pittumber  Bural,  was  with  him,  and  this  was  con* 
trary  to  his  present  statement  that  he   was  alone.      The  Court 
asked  Mr.  Graham  if  he  was  sure  of  his  facts,  no  such  statement 
having  been  made  in  his  previous  depositions,  these  were  then 
referred  to  and  it  was  shown  that    Mr.  Graham   was  misled  by 
his  brief,  one  of  several  instances  during  this  trial.     Then  again 
as  to  the  statement  of  Pittumber  Bural,  that  Susty   Moonshee 
wrote  the  letter  for  Kamcoomar,  whereas  he  says   he  wrote  it 
hiudself,    that  his   friends  knew  where  he   vvas,  and  as  to  the 
story  of  being  taken  to  Howrah,   that  was  very  improbable. 
That  the  Magistrate's  opinion  of  Ramkishore  Surkel's  case,  was 
that  it  was  greatly  exaggerated  ;  refers  to  his  opinion  recorded 
in  that  case  on  the  3rd  of  January,  1858.  That  as  to  his  cHent's 
privity,  a  master   was   not  necessarily    on    the   criminal   side 
auswerable  for  the  tortuous  acts  of  his  servants,  unless  some  act 
of  authorization   or   ratitication   subst'quently   on  his  pai*t    be 
shown ;  that  as   the  case  stood,  any  other  of  the  joint  owners 
might  be  as  guilty  as  the  two  prisoners ;  that  his  client  had 
nothing  to   do   with  the  action  (42ii)   under  Regulation  VI 1. 
179U  which  was  exclusively  that  of  Calidoss,  in  iine  that  upon 
no  count  of  the  indictment  was  his  client  Knjkishen  guilty. 
Mr.  JSewmarch  for  Calidoss  prisoner  No.  1. 
Points  out  the  primary  necessity  of  sifting  out  the  trustwor- 
thy from  the  untrustworthy  evidence  ;  states  that  in  the  present 
case  the  only  additional  direct  fact  established  by  the  evidence 
was  that  Ramkishore  Surkel  was  actually  w  ounded.     'J'hat  as 
to  the  blood  deposed  to   at  Ramohunder  sister^s  house  that 
could  have   been  simulated,  as  also  the  appearance  of  house- 
plunder,   broken  doors  and  household  things   scattered   about 
the  prosecutor's   house.   As  to  Ramkishore,  that  as  he  walked  a 
mile  and  a  half  to  the  thannah  immediately  after,  he  could  not 
h^ve  been   very  severely  wounded,  and  the  Magistrate  would 
scarcely  have  arrived  at  his  conclusions,  5th  January,   1858,  if 
those  wounds  had   been  severe,   (Mr.  Newmarch  is   reminded 
that  the  Court  is  trying  the  case  of  Ramcoomar,  and  that  as 
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to  the  wound  the  Magistrate  had  himself  offered  himself  id 
the  calendar,  as  a  speciai  witness  to  that  particular  fact). 

Mr.  Newmarch  then  addresses  himself  to  the  fact  of  the  case 
heing  a  conspiracy.  Refers  to  Ruheeram's  petition  and  deposition 
and  Jadob's  and  to  that  of  Ramtaruck  and  Ramkishore  Surkell's 
petitions  as  evidencing  a  desire  to  include  in  the  one,  the  names 
of  those  not  included  in  the  other,  this  being  indicative  of 
previous  understanding ;  next,  that  the  voluntary  statement 
made  by  Ramcoomar,  that  Pittumber  Bural  could  have  seen 
him,  was  an  instance  of  subsequent  communication.  That  his 
statement  as  to  the  removal  from  Telinaparah,  was  similarly 
corrected  in  his  statement  in  the  Sessions  Court ;  thirdly,  ths^ 
his  deposition  in  the  Sessions  Court  details  the  chaffering  about 
hire  at  Deenoo  Doctor's  for  the  first  time,  also  the  fact  that 
Deenoo  Baboo  accompanied  them.  Then  as  to  the  improbabilities 
of  the  case,  that  he  should  be  carried  off  to  Telinaparah  pinioned 
witliout  being  seen,  (Mr.  Newmarch  is  corrected  by  the  Court 
and  it  is  shown  to  him,  that  all  that  was  done,  was  to  pass  a 
gumcha  round  one  arm).  That  his  memory  was  marvellously 
defective,  when  he  came  to  be  cross-examined.  That  as  to  the 
razeenamah,  what  man,  without  the  strongest  guarantees,  woold 
act  asliis  client  is  charged  with  acting?  If  this  be  tree,  why 
was  it  necessary  to  write  out  the  powers  and  razeenamakj  in 
the  moodie*s  shop  instead  of  directly  proceeding  to  the  Magis- 
trate's cutcherry  ?  Why  was  not  the  razeenamah  attached  in 
the  hands  of  this  Abdool  Huck  P  As  to  Deenobundoo  Mock* 
ty ar,  that  his  statement  was  a  tissue  of  falsehood,  as  he  stated 
to  his  clients  ;  but  his  falsehood  did  not  set  up  and  establish 
RanibuUob's  truth.  Then  as  to  the  evidence  of  the  women. 
Robeeram's  petition  the  following  morning  is  silent  as  to  the 
fact.  That  tlie  chowkeedar's  statement,  that  he  went  with  the 
burkundaz  to  Ramcoomar's  house,  is  contrary  to  his  statement 
that  he  first  went  there  with  the  thannah  jemadar.  Mr.  New- 
march  then  addresses  the  Court  personally  to  guard  itself 
against  tendencies  favorable  to  the  poor  as  against  the  rich, 
points  out  as  a  fact  much  in  favor  of  these  two  prisoners,  that 
they  have  not  been  previously  in  similar  trouble.  That  by 
character,  they  are  not  resuming  zemindars  and  oppressive, 
and  leaves  tlie  case  in  the  hands  of  the  Court.  Counsel  for  the 
other  prosecutors  has  nothing  further  to  urge. 

'J*he  Law  Officer  finds  the  prisoners  guilty.  Nos.  3  to  8  of 
committilig  the  outrage  in  the  prosecutor's  house,  and  carrying 
him  off  to  Telinaparah  where  he  was  confined  with  the  privity 
of  the  prisoners  Nos.  I  and  2.  That  these  facts  are  fuUy 
established  by  the  evidence  of  the  different  witnesses  examined 
also  by  the  evidence  recorded  in  Pittumber  Bural's  case.  That 
he  was  confined  there,  until  his  release  under  the  compulsory 
razeenamah^  which  fact  had  been  fully  established  by  the 
evidence, 
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I  concur  in  this  conviction  fully. 

In  Pittumber  Bural's  case,  the  Law  Officer,  on  the  evidence 
of  the  witnesses,  that  of  the  two  Police  Darogahs  and  the 
Magistrate  of  Howrah,  the  Serjeant  and  Doctor  Palmer,  finds 
all  the  prisoners  guilty.  Nos.  8  to  8  of  committing  the  actual 
outrage  and  violent  assault  upon  the  prosecutor,  when  he  was 
severely  wounded  and  carried  off  to  Telinaparah,  to  the  house 
of  prisoners  Nos.  1  and  2.  These  prisoners  he  finds  guilty  of 
privity  to  the  same,  and  to  the  imprisonment  of  the  prosecutor 
as  laid  in  the  indictment. 

I  concur  in  this  conviction  fully. 

I  proceed  now  to  assign  my  reasons  for  the  judgment  at 
which,  after  a  very  full  and  patient  and  careful  investigation 
and  consideration  of  these  cases,  I  have  arrived. 

First,  there  is  a  total  failure  on  the  part  of  the  defendants  to 
shake  the  statements  of  either  of  the  prosecutors  or  their  wit- 
nesses upon  any  material  point.  Stress  had  been  laid  upon  the 
discrepancy  as  to  the  statement  by  Ramooomar  in  his  deposition 
of  the  10th  of  August,  1857,  that  the  prosecutors  were  removed 
from  Telinaparah  on  the  third  or  fourth  day  of  their  arriving 
there.  This  statement  is  to  an  incident  merely  of  time  and 
collateral  to  the  issue.  That  deposition  seems  to  have  been  given 
in  more  general  terms  and  Bamcoomar  says,  that  this  was  not  his 
statement,  although  it  may  have  been  so  written,  but  considering 
that  it  was  his  statement,  it  is  a  mere  collateral  matter,  and 
the  fact  of  the  two  prosecutors  being  carried  off  to  Telinaparah 
is  not  affected  by  the  secondary  question,  as  to  at  what  parti- 
cular moment  they  were  taken  from  that  place  to  their  next 
place  of  imprisonment.  This  is  the  principal  discrepancy 
adduced,  to  discredit  the  evidence. 

Oreat  stress  was  laid  upon  a  statement  as  to  their  removal  to 
Deenoo  Doctor's  and  being  under  treatment  there,  a  statement 
put  into  Bamcoomar's  mouth  by  the  counsel  for  the  defence, 
but  really  there  is  nothing  in  this,  for  he  only  said  they  were 
removed  '*  Chekitsyo  Korayaya^*  which  is  simply,  that  for  the 
sake  of  being  attended  to,  they  were  taken  to  Deenoo  Doctor's. 
They  were  not  attended  to  as  is  manifest  from  the  fact  that 
Deenoo  Doctor  would  have  nothing  to  say  to  tliem,  and  they 
were  removed  back  again  on  the  second  day.  Bunning  through 
the  list  of  all  the  discrepancies,  the  whole  refer  to  points  col- 
lateral and  most  immaterial,  nor  can  anything  be  gathered 
to  the  prejudice  of  the  prosecutor,  Bamcoomar's  statement,  from 
the  fact  that  in  his  son's  petition,  he  does  not  detail  the 
insults  offered  to  his  female  relations.  He  states  in  his  de- 
position to  the  Darogah,  that  they  can  better  speak  to  what  was 
done  to  them,  than  he  can  (he  is  a  boy  twelve  years  old)  and 
all  his  petition  went  for,  was  merely  a  request  that  the  Magis- 
trate would  direct  an  enquiry  into  all  the  circumstances  cou- 
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nected  with  his  father*s  abduction  during  the  previous  night. 
The  petitioner  llamtaruck,  the  son  of  Pittumber  Bural,  is  ako 
a  mere  boy  of  some  thirteen  years  of  age,  and  to  attribute  to 
these  boys  a  confederate  understanding  with  others,  arrived  at 
in  the  course  of  a  few  hours  after  the  occurrence  and  the  abduc- 
tion of  their  fathers  is  more  suggestive  than  probable.  Further 
I  would  here  notice  that  I  am  only  surprised,  towards  the  close 
of  Bamcoomar*s  cross-examination,  that  his  faculties  survived. 
Questioned  as  to  intervals  between  incidents  of  almost  simul- 
taneous occurrence  and  not  susceptible  of  appreciation,  as  to 
the  particular  hour  of  the  night,  when  this,  that  and  the  other 
occurred,  as  though  the  prosecutor  had  the  opportunities  of 
noting  time  by  reference  to  the  striking  of  a  parish  clock  or  the 
sounding  of  a  repeater.  Each  statement  criticised  and  dis- 
sected with  extreme  forensic  acuteness  and  persistence ;  per- 
plexed on  the  one  hand  in  this  way,  he  was  crushed  under  the 
recollection  of  the  recent  death  of  his  son  and  of  his  son-in-law, 
of  the  dishonor  of  his  unfortunate  daughter,  coupled  by  the 
fact  of  wife,  daughter,  sister,. being  brought  into  Court,  whilst  to 
crown  his  misfortunes,  was  the  fact  of  impending  action  to 
resume  his  lands,  the  muniments  of  his  title  having  been 
amongst  the  plunder. 

Immediate  notice  was  given  to  the  Police,  the  thannah 
being  only  one  half  mile  distant.  Ramkishore  Surkel,  the 
prosecutor,  who  was  not  carried  oflT,  proceeded  there.  The 
condition  he  was  in  is  described  by  the  witness  Bamyad 
Ozah.  His  features  were  scarcely  distinguishable;  his  face 
being  covered  with  blood  and  his  clothes  saturated.  The 
jemadar  was  there  at  8  ▲.  ii.  Tlie  outrage  took  place 
five  hours  previously.  He  finds  at  Ramcoomar's  house  the 
women  wailing  and  weeping,  as  native  women  do  on  the 
occurrence  of  any  great  domestic  calamity.  The  boy  Rub- 
beeram  has  a  bruise  on  his  arm,  the  elder  sister  -  has  a  bite 
on  her  cheek,  the  prosecutor*s  door-bolt  is  broken  and  the 
house  rifled,  but  Ramcoomar  is  not  to  be  found,  he  having  been 
carried  off  to  Telinaparah.  Similarly  Pittumber  Bural,  is  not 
to  be  found,  the  place  where  he  was  wounded  and  where  he  fell 
was  covered  with  blood.  He  also  is  not  to  be  found,  having 
been  similarly  carried  off  to  Telinaparah.  The  jemadar  has  no 
doubt  of  the  occurrence  of  this  particular  outrage  and  submits 
his  report.  The  Darogah  of  Danjore,  of  whom  I  have  only 
heard  that  he  bears  a  most  excellent  character,  reports  the 
same,  21st  and  25th  of  June,  and  with  reference  to  all  the 
evidence  recorded  in  both  cases,  it  is  utterly  impossible  for  any 
one  to  discredit  the  fact,  that  on  the  night  of  the  27th  of 
Jhyet  the  house  of  tlie  prosecutor  Ramcoomar  was  broken  open, 
himself  forcibly  seized  and  his  house  plundered,  his  women 
robbed  and  insulted  to  make  the  family  lose  caste,  and  that  od 
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the  same  night  Pittamher  Baral  was  struck  down,  grieyously 
wounded  and  carried  off  to  Telinaparah,  and  it  transpires  that 
Ramkishore  Surkel  was  also  se?erelj  wounded  at  the  same 
time. 

It  is  abundantly  proved,  that  this  gross  outracre  was  oom- 
initted  by  the  prisoners  Nos.  3  to  8  of  whom  the  first  lour  are 
Gomastidis,  in  the  employ  of  one  or  other  of  the  defendants 
Nos.  1  and  2,  and  the  prisoner  No.  7,  Madhub  Singh  is  the 
Jemadar  of  Baboo  Calidoss  at  Telinaparah.  His  brother 
Chubeerauz,  in  the  same  employ,  was  one  of  the  principal  ruffians 
and  most  actively  employed  in  robbing  the  women. 

The  village  of  Nurna,  belongs,  in  equal  shares,  to  these  two 
prisoners.  The  other  co-parceners  are  not  co-parceners  in  this 
estate.  The  outrage  having  been  thus  committed,  the  object 
of  it  is  developed  in  the  abduction  of  the  parties  and  their 
removal  to  Telinaparah.  In  every  step,  these  two  prisoners 
endorse  and  support  their  statements.  They  gave  in  the  false 
charge  by  Goburdhone  and  Parbutty  presented  the  next  day.  The 
first,  that  his  house  has  been  broken  into  and  himself  robbed 
of  rents  collected  by  him  as  malpaik.  The  second,  that  a 
similar  outrage  had  been  committed  in  the  house  of  his  father 
Poran  Ghose.  These  petitions  by  the  Baboos  may  be  referred 
to,  24th  June,  1857,  29th  of  June,  idem,  22nd  August,  idem, 
aud  their  answer  29th  of  May,  1858.  It  may  be  said  that 
tbey  were  under  the  impression  that  the  statements  of  their 
agents  was  correct ;  that  they  were  not  privy  to  the  actual 
facts,  and  the  counsel  for  these  prisoners  say,  Where  is  the  evi- 
dence of  this  privity  ? 

Now,  the  Magistrate  brought  with  him  from  Telinaparah, 
Hnllodhur  Kae  and  Bechoo  Abustee  and  took  their  evidence  at 
Sowrah  on  the  same  day.  The  former  has  been  in  the  service 
of  the  zemindar  defendants  three  years,  he  spoke  upon  oath,  to 
having  seen  Pittumber  Bural  a  prisoner,  in  the  Telinaparah 
house  from  September  last.  The  latter,  to  having  seen  him 
there  a  prisoner  ever  since  he  took  service  with  the  prisoner  Cali- 
doss three  or  four  months  bock.  Both  of  these  witnesses  are  kept 
out  of  the  way  by  the  defendants  whose  servants  they  are. 

Had  the  Magistrate  examined  them  in  the  presence  of  the  de- 
fendants, I  should  at  once  have  read  their  evidence  as  evidence  in 
the  case.  The  17th  Section,  11  and  12  Vict.  C.  42,  Section  34 
provides  for  the  admission  of  depositions,  where  they  have  been 
taken  before  a  justice  of  the  peace,  duly  subscribed  on  the  death 
or  illness  of  that  witness  being  sworn  to  and  in  event  of  that 
having  been  taken  in  the  presence  of  the  accused,  or  that  his 
counsel  or  attorney  had  a  full  opportunity  of  cross-examining 
that  witness.  The  prisoners  were  certainly  not  present.  The 
Mooktyar  may  or  may  not  have  been  present.  The  Magistrate 
cannot  say  tliat  he  was.   The  depositions  were  recorded  in  open 
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Court  and  as  the  priBoners  were  subsequentlj  before  the 
"  Court  and  these  witnesses  were  their  own  servants, 
and  as  they  were  not  committed  until  three  weeks  aHier* 
wards,  had  they  chosen  to  do  so,  these  witnesses  could  hsTe 
been  produced  and  cross-examined.  I  have  rather  construed  the 
point  rigidly,  so  as  to  exclude,  rather  than  admit,  this  particular 
evidence  by  transfer,  but  doing  so,  the  inference  from  the 
conduct  of  the  prisoners  in  keeping  back  these  two  witnesses, 
their  own  servants,  so  that  they  cannot  be  examined,  is  I 
consider,  very  unfavorable  to  them.  But  apart  from  this 
evidence,  no  reasonable  doubt  as  to  the  privity  of  these  two 
defendants  can  exist.  That  tliey  were  carried  off  to  Telinapanh 
is  undoubted.  The  prosecutor  Ramcoomar  is  not  wounded ; 
terms  are  made  with  him  at  an  earlier  stage ;  about  five  weeks 
after  his  abduction  he  is  sent  down,  as  stated  by  himself  and 
by  Pittumber  Bural,  under  circumstances  of  duress,  to  the 
Magistrate's  Court  at  Howrah,  Parbutty  and  Madhub  Singh 
the  Jemadar,  and  Deenobundoo  and  Abdool  Huck  being  with 
him.  His  fellow-villagers  had  been  chelaned  in  by  the  Darogah 
to  give  moochulkas.  These  see  him  and  they  bring  up  to  his 
aid  the  attorney  Rambullob.  Abdool  Huck  wishes  to  carry 
him  one  away ;  Thakore  Doss  another.  Rambullob  takes  him 
to  the  Nazir's  office.  His  buxshee,  Parbutty,  asks  him,  whether 
is  the  one  or  the  other  your  attorney  ;  he  states  that  Rambullob 
is ;  the  case  is  brought  co  the  Magistrate's  notice ;  the  rival 
parties  claiming  him  as  their  client.  Now  it  is  singularly  unfor- 
tunate that  the  Magistrate  was  not  aware  of  the  momentous 
importance  of  attaching  the  papers  in  Abdool  Huck's  hands. 
The  only  order  on  the  petition  13th  July,  1857,  is  to  record  it 
with  the  case,  and  on  tlie  17th  an  order  is  made  to  cause  the 
attendance  of  the  witnesses. 

The  facts  were  fully  proved  by  the  Nazir's  buxshee  and  Ram- 
bullob. Mr.  Newmarch  admits  that  Deenobundoo  examined  by 
him  to  contradict  the  above  evidence,  told  a  parcel  of  lies. 
That  Ramcoomar  was  brought  down  from  Telinaparah  to  How- 
rail  to  give  this  razeenamah  as  sworn  to  byhimself  and  Pittumber 
Bural,  and  proved  by  the  Buxshee  and  the  Mooktyar  Ram- 
bullob, is  conclusively  proved.  Deenobundoo  was  the  Mooktyar 
of  the  two  prisoners,  Calidoss  and  Rajkishen,  and  he  states  that 
the  Magistrate  was  constantly  calling  upon  him  to  deliver  up 
these  prosecutors,  if  they  were  in  his  master's  custody.  This 
fact  coupled  with  the  evidence  as  to  the  abduction  and  imprison- 
ment, connects  both  these  prisoners  with  the  transaction  to 
which  they  are  undoubtedly  privy.  At  that  time  Ramcoomar  in 
his  petition  stated  that  Pittumber  Bund  (13th  July)  was  at 
Telinaparah  under  treatment  for  his  wounds.  Prisoner's  oounsel 
urge  that,  why  send  in  Ramcoomar  only  p  Pittumber  Bond 
could  not  be  produced  in  Court  at  all  with  those  ghastly  wounds 
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still  open.  Then  again  it  is  urged  why  not  go  with  the  Mooktjar-        1858. 
namah  and  razeenamah  direct  to  the  Magistrates  ?  Why  stop  at  u««  oT" 

the  Moodie's  shop  ?  But  it  was  necessary  to  engage  a  pro  hdc  vice      °^°^    '  • 
Mooktyar.  Deenobundoo  the  zemindar's  attorney,  could  not  put     rf'"®  ^^ 
it  in,  nor  could  his   son's  attorney  Bambullob,  and  this  was     ^^^^g*^ 
what  rendered  it  necessary  to  find  some  unscrupulous  man,  who    |^q^  others, 
would  undertake  this  dirty  work. 

The  manner  in  which  the  man  was  arrested,  differs  materially 
in  one  respect  from  that  of  Pittumber  Bural.  There  was  no 
writ  against  him. 

Taking  therefore  the  whole  case  against  these  defendants, 
I  most  fully  concur  with  the  finding  of  the  Law  Officer,  and  as 
both  cases  proceed  from  a  common  origin,  I  proceed  to  make  a 
few  remarks  as  to  that  of  Pittumber  Biu^.  On  the  3rd  of  June, 
1857,  a  petition  was  filed  by  prisoner  No.  1,  Oalitloss  under 
Begulation  YII.  1799,  and  a  writ  taken  out  on  the  4th.  On  the 
12th  June  or  four  days  after  this  outrage,  an  application  is 
made  to  re-issue  the  writ,  the  prosecutor  having  concealed  him- 
self. Next  follow  applications  to  hear  evidence  for  proclamation, 
then,  November  6th,  comes  a  decree,  followed  by  examination 
on  the  7  th  December. 

The  Nazir's  pyadahs  adcompany  the  lattyaU  to  the  village 
of  Numa  ;  this  gives  a  color  of  law  to  the  question  if  it  comes 
before  the  Magistrate ;  any  petitioner  being  at  oiice  charged 
with  resbtance  to  a  revenue  process,  or  with  an  endeavour  to 
counteract  it ;  but  the  prosecutor  is  half  killed ;  he  cannot  be 
produced  in  the  Revenue  Court  of  Hooghly  in  consequence. 
To  tide  over  the  difficulty  he  gives  the  second  application  for  a 
re-issue  of  the  writ.  But  for  what  honest  purpose  was  this 
application  ?  It  was  to  raise  process  evidence  in  future,  and  it 
was  also  an  answer  by  record,  to  a  charge  of  the  abduction. 
The  case  goes  on  step  by  step  to  execution,  during  the  whole  of 
which  time  from  June  8th,  to  December  7th  when  execution  is 
taken,  the  defendant  is  in  the  custody  of  the  plaintiff  Galidoss  at 
Telinaparah.  This  is  probably  one  of  many  instances  of  the 
oppression  practiced  under  the  summary  laws,  where  Collectors 
allow  writs  to  issue  against  the  person,  for  the  recovery  of 
arrears  which  may  be  realized  by  distraint  of  the  defaulter's 
property  and  by  Clause  1,  Section  15,  Begulation  VEX.  1799, 
it  is  a  positive  condition  precedent  to  a  writ  against  the  person, 
that  the  arrear  cannot  be  recovered  by  distress,  the  property 
protecting  the  person,  and  this  law  has  never  been  repeal- 
ed. 

The  proceedings  taken  in  the  Magistrate's  Court  are  equally 
disgraceful  to  the  zemindars.  False  charges  are  immediately  put 
in,  these  are  endorsed  by  the  zemindars  and  referred  to  by  them 
with  complacency  in  their  answers,  and  every  thing  that  can  be 
done  to  carry  out  the  basest  ends,  by  our  revenue  and  criminal 
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Ooartd  is  done  by  the  defendants  and  the  hideous  naiore  of 
'  zemindarj  morality  is  painfully  exhibited  in  both  these  cases. 
The  Magistrate  of  Howrah  omitted  to  test  the  statements  of 
the  prosecutor  Pittumber  Bural.  One  was  as  to  the  Magistrate 
ofSerampore  going  to  the  house  of  Calidoss  Baboo.  Informa* 
tiou  on  this  point  was  called  for  by  this  Court.  It  appears  that 
by  order  of  the  Commissioner,  that  officer  on  the  27th  Janu- 
ary last,  attended  a  meeting  at  the  house  of  the  prisoner  Cali- 
doss. 

Another  statement  was  tested  as  to  the  pan  garden,  which 
was  said  to  belong  to  the  uncle  and  nephew,  the  former  a  leper, 
the  latter  lame  at  the  hip  joint.  The  former  was  produced  ia 
Court  without  any  previous  knowledge  of  the  prosecutor  and  at 
once  identified,  the  latter  admitted  by  his  uncle  to  be  a  cripple 
was  concealed  by  the  zemindar's  people,  so  far  the  statements 
of  the  prosecutor  are  confirmed.  Had  he  been  in  collusion  with 
these  parties  he  would  have  named  them,  they  were  sent  Cor  pro- 
pria  motu  by  this  Court.  Then  there  can  be  no  doubt  as  to 
the  fact,  that  Pittumber  Bural  was  found  in  the  house  of  the 
Baboos  by  the  Magistrate,  but  it  is  said  he  was  there  as  a  guest. 
Mr.  Wale's  testimony  on  that  head  may  suffice,  a  cat  could  not 
get  in  there  withoub  being  seen.  It  was  suggested  that  the  share- 
holders might  have  introduced  him,  but  there  are  no  quarrels. 
Hien  the  man  is  found  by  the  Magistrate  on  the  information  of 
Bamkishore,  who  was  ready  to  go  there  with  the  Magistrate 
for  the  previous  fifteen  days.  Where  he  was  when  left  on  the 
13th  of  July,  1857,  by  Bamcoomar,  there  he  is  on  the  7th  July, 
1858,  when  rescued  by  the  Magistrate.  Further,  where  the 
prosecutor  was  found  was  not  the  guest  chamber,  this  is  clear  by 
the  plan,  and  the  evidence  given  by  the  defendants  as  to  the 
curtain  belonging  to  a  guest  or  that  the  outer  door  was 
fllways  open  at  night,  ia  totally  unworthy  of  credit.  Tlie 
guest  would  not  have  bolted  away  in  the  advent  of  the 
Magistrate  and  even  the  doors  of  seraes  are  shut  at 
night.  The  alibi  attempted  to  be  set  up  by  the  prisoners  Nos. 
1  and  2,  in  the  face  of  the  statement  made  to  tiie  Magistrate  to 
the  contraiy  by  all,  when  first  asked,  I  totally  discredit.  It 
may  be  not  out-of-place  here  to  consider  the  case,  analogically, 
by  putting  it  into  its  English  parallel. 

Mr.  Smitli  and  his  nephew  own  large  estates.  Wishing  to  in- 
crease the  rents  of  their  tenants  to  which  the  latt«r  will  not 
agree,  they  employ  a  set  of  armed  retainers,  break  into  their 
houses  at  midnight,  and  have  them  brought  from  the  country,  to 
their  house  in  the  neighbourhood  of  London,  eo  iiutante.  On 
the  following  night,  notice  of  the  outrage  having  been  given  to 
the  county  Magistrate  and  the  fact  of  their  having  been  taken 
to  this  particular  house,  having  been  reported  before  dawn  of  the 
following   night,  they  are  removed  to   a  house   belonging  to  a 
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cousin  of  these  j^entlemen.  Thence  one  of  the  tenaiits  heing  very 
severely  wounded,  and  it  being  necessary  to  keep  them  together 
for  more  ea«y  custody,  they  are  sent  to  a  London  physician, 
who,  being  a  Government  em|)h)yeo,  refuses  to  have  anything:  to 
do  with  them  and  they  are  removed  back,  to  tlie  cousins,  after 
having  been  kept  during  the  day  in  one  of  tlie  London  nursery 
gardens,  the  owner  of  wliich  in  aservant  of  these  gentlemen,  every 
day  they  are  removed  to  the  nursery  ganlen,  lest  the  police 
search  the  cousins'  house  and  every  night  they  are  taken  back 
and  shut  up  in  tlie  house  lest  they  shouhl  escape,  and  after 
some  time  they  are  again  removed  to  the  house  of  Messrs. 
Smith.  Worn  out  by  this  oppression,  after  Hve  weeks  one  of  them 
agrees  to  the  proposals  made  and  in  charge  of  these  retainers  is 
sent  down  the  Thames  in  a  steamer,  to  the  immediate  neigh- 
bourhood of  the  Magistrate's  Court,  lie  is  landed;  tlie  neces- 
sary instruments  are  completed  at  the  first  public  house  and 
when  at  the  Magistrate's  house  he  encounters  his  friends  and 
fellow-townsmen, 'who  were  in  attendance  to  i^ive  recognizances 
to  keep  the  peace;  finding  himself  amongst  friends,  who  inter- 
fre  to  prevent  his  further  abduction,  his  s  >n's  attorney  is  sent 
for ;  comes  to  the  rescue  and  the  Magistrate  is  duly  informed 
and  the  party  saved.  The  other  party  still  remains  a  prisoner 
with  the  Messrs.  Smith.  That  fact  is  specially  stated  to  the 
Magistrate  in  the  July  preceding.  He  could  not  be  produced 
in  Court  because  his  wounds  were  still  open.  The  county 
Magistracy  is  told  that  their  proceedings  are  very  unsatisfactory, 
Irish  enquiries  are  at  last  made.  The  prisojier  is  now  sent  up 
to  Maidenhead  in  a  coal  barge,  the  temporary  purpose  answereil, 
the  prisoner  is  brou»<ht  back  to  the  house  of  the  Messrs.  Smith, 
a  house  well  kept  and  guarded  by  his  numerous  armed  retainers. 
Here  he  is  found  by  the  Magistrate,  emaciated  and  wasted  from 
long  confinement,  and  inadequate  diet,  his  skin  is  the  color  of 
an  t^'^g^  he  is  half-starved  ami  ravcn«)us  for  food,  over  excited  by 
joy  at  his  rescue,  there  is  no  keeping  his  tongue  still.  Free  of 
wounds  before  this,  he  points  to  the  deep  scai-s  on  his  forehead, 
in  confirmation  of  the  brutal  treatment  he  is  detailing  to  his 
audience.  In  addition  to  all  the  evidence  to  the  outrage,  these 
particular  facts  go  before  the  Jury,  can  they  believe  for  one  mo- 
ment, that  because  this  tenant  was  also  a  village  doctor  that  he 
had  physicked  himself  into  this  condition  to  support  a  case 
wholly  and  entirely  lalse.  As  a  Judge  of  facts,  in  the  place  of  the 
Jury,  J  have  no  hesitation  in  convicting  the  prisoners  Calidoss 
and  Kajkishen. 

1  concur  therefore  very  fully  with  the  Law  OtTicer  in  h'lsfutiva 
hi  the  case  of  Pittumber  Hural.  Either  case  standing  ah>ne, 
I  should  give  the  same  amount  of  punishment  to  the  prisoners, 
hut  1  do  not  feel  at  liberty  to  give  a  commutative  sentence  of 
seven    years'  imprisonment,  in    each    case,  and    therefore  I  sen- 
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tenoe  prisoners  Nos.  8  to  8,  who  are  worse  than  dacoits,  to  seven 
■  years'  imprisonment  with  hard  labor  in  irons. 

'J'aking  into  consideration  all  the  coDcluct  of  Calidoss ;  those 
false  proceedinj^  in  the  rcvenoe  Court ;  the  active  part  he  lias 
tnken  tojB^ether  with  Unjkishen,  in  snpportiiifi^  the  story  of  the 
other  prisoners  in  the  Maspstrate's  Goart:  the  false  accasationa 
preferred  against  the  prosecutors  and  the  villagers  of  Nurns ; 
the  prostitution  of  our  Courts  to  the  worst  purposes  as  evi- 
denced further  in  the  attempt  to  force  in  a  razeenumdk  ;  the 
assertion  of  a  power  superior  to  the  Magistracy,  as  evidenced  in 
the  continued  imprisonment  of  this  unfortunate  roan,  Pittumber 
Bnral ;  the  defiance  set  to  all  coni>tituted  authority,  and  tlie 
necessity  of  putting  down  this  latl^al  system,  with  the  exist* 
ence  of  which  Civil  Government  is  impracticable,  1  sentence  this 
prisoner  to  imprisonment  with  labor  and  without  irona  for  tlte 
period  of  seven  years,  and  admitting  that  there  is  a  d^freeof 
Jess  criminality  attaching  to  Rajkishen,  as  urged  upon  this 
Court,  ]  sentence,  him  to  two  years'  imprisonment  with  labor 
com  mutable  on  the  payment  of  a  fine  of  one  thousand  rupees 
within  one  week. 

I  shall  direct  the  Magistrate  to  take  steps  to  bring  Chuhee- 
rauz  and  some  others  to  justice,  also  to  take  into  consideration 
the  conduct  of  these  two  Mooktyars  Deenobundoo  and  Alxlool 
Huck,  who  were  concerned  in  tiie  fraudulent  attempt  made  by 
the  defendants  to  file  a  rageenamah  obtained  under  duress,  and 
the  attention  of  tiie  revenue  authorities  will  be  called  to  the 
parties  engaged  in  carrying  on  that  summary  suit  No.  429, 
through  the  Collector's  Court  at  Hooghly  at  tlie  time  when  the 
defendant  to  it  was  in  the  custody  of  the  plaintiff.  The  Mook* 
tayars  engaged  in  the  conduct  of  these  vile  cases,  well  know 
what  they  are  about  and  an  example  of  some  of  them  is  much 
wanted. 

Should  this  case  come  under  the  notice  of  Government  I  wish 
to  add,  that  I  feel  sati:<fied  that  the  Magistrate  of  Howrah, 
with  only  his  present  staff,  cannot  possibly  perform  his  duties 
as  should  be  done  and  to  suggest  that  a  permanent  resident 
Magistrate  be  attached  to  Howrah,  to  relieve  Mr.  Grt:j  of  the 
bulk  of  the  local  cases  and  give  him  time  to  follow  up  his  cases 
as  they  should  be  followed  up.  He  has  at  present  assL^tance  of 
the  moonsiff  of  Sulkea  as  Deputy  Magistrate  and  he  has 
Mr.  Alexander  as  the  Assistant  Magistrate,  a  stalf  altogether 
inadequate  for  the  duties  to  be  disclmrgeil  and  the  public  justice 
of  the  country  suffers  in  consequence  ;  and  further  it  is  for  con- 
sideration whether  the  legislature  ought  not  to  provide  some 
means  for  the  measurement  of  the  village  lands,  a  right  Tested 
in  the  zemindars  by  Clause  7,  Section  15,  Regulation  VII. 
1799,  so  as  to  protect  both  parties  from  exaction  on  the  one 
hand  and  undue  opposition  on  the  other. 
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It  was  obviously  unnecessary  to  go  on  with  the  trial  of 
Rajkishore  Siirkel.  The  prisoners  had  the  opportunity  of 
cross-examining  him  as  a  witness,  and  these  cases  have  already 
occupied  the  Court  from  the  18th  to  28th  inclusive. 

Tliat  Calendar  was  accordingly  cancelled  and  the  witnesses 
dischargtKl. 

Remarks  6y  the  Nixamui  Adawlmt, — (Present :  Messrs.  H.  T. 
Raikes  and  C.  B.  Trevor  )  These  eight  prisoners  were  commit- 
ted fur  trial  upon  two  separate  indictments  having  reference 
respectively  to  the  charges  preferred  hy  the  two  prosecutors ; 
but  the  facts  of  each  case  are  so  intimately  connected  that  in 
stating  the  particulars  we  may  treat  the  oases  as  one  and  the 
same. 

The  Judge's  finding  assumes  that  the  villagers  of  Numa  had 
openly  resisted  the  gomashtahs  ol*  tlie  zemindars,  Calidoss  and 
Rajkisto  Banerjea,  in  their  attempts  to  measure  the  village 
lands  with  a  short  rod,  and,  in  consequence  of  this  dispute,  the 
gomashtahs  at  tlie  head  of  a  large  body  of  lattyaU  entered  the 
village  about  3  A.  M.  of  the  morning  of  the  8th  June,  in  last 
year,  and,  after  plundering  the  houses  of  Ramcoomar  Mundul 
and  Ramkissore  Surkel,  laid  violent  hands  on  Pittumber  Bural 
and  Ramcoomar  and  carried  them  off  (the  former  being  severely 
wounded)  to  the  house  of  the  zemindars  at  Telinaparah,  where 
they  were  kept  in  confinement  by  the  said  zemindars ;  Ram- 
coomar until  the  month  of  August  following,  when  he  was 
released  on  the  understanding  that  he  would  pre^j^ent  a  razeena' 
mah  and  seek  no  redress  for  the  outrage ;  and  the  other,  Pit- 
tumber Bural,  until  liberated  in  July  of  the  following  year  by 
the  JVlagistrate  of  Uowrah,  who,  with  that  object,  proceeded  in 
person  to  the  house  where  the  zemindars  resided  at  Telina- 
parah. 

On  this  finding,  the  prisoners  Nos.  8  to  8,  have  been  convict- 
ed of  riotous  assault  with  severe  wounding  and  carrying  away 
of  Pittumber  Bural,  and  of  riotous  assault  with  plunder  and 
carrying  away  of  Ramcoomar  Mundul,  and  the  zemindars  Nos. 
1  and  2,  of  privity  to  tlie  above  offences,  and  false  imprisonment 
of  the  two  prosecutors  Pittumber  and  Ramcoomar.  A  consoli- 
dated sentence  has  been  passed  on  defendant  No.  2,  Rajkisto 
Banerjea,  of  two  years'  imprisonment  with  labor  commutable  by 
a  tine  of  1000  Rs.  and  a  consolidated  sentence  of  seven  years' 
imprisonment  with  hard  labor  upon  all  the  other  defen- 
dants. 

All  the  prisoners  have  appealed,  and,  with  the  exception  of 
Madhub  8iiigh  and  Juggernath  Singh,  have  employed  counsel  to 
defend  them. 

The   defence  sets  forth  that  the  prosecutors   have  conspired 
^vith  the   other  ryots  of  Nurua  to   bring  these   false  charges 
a  M  2 
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185S.  agaiiiitt  the  zemindars;  that  their  statements  are  oppoMni  to 
probability,  and  the  evidence  adduet^  altitgether  insufficient 
to  8U)>i*ort  any  reasonable  belief  of  the  guilt  of  the  pri- 
801  e-'*. 


Ot  tobcr  27. 
Caw  of 

Bahkbjba  ^"  *^®  ^^^^  place,  our  attention  has  been  called  to  the  accooi.t 
■ud  oilien.  <^"  record  ot  what  took  pUce  at  ^^ui-na,  and  the  absence  of  toy 
reliable  proof  of  the  alle^eil  outrage  having  ever  been  perpetrat- 
ed tht're ;  that  the  case  for  the  prosecution  assumes  that  one  of 
tlie  vilhiifers,  named  Bamkissore  8urkel,  was  wounded,  and 
pre»Minted  himself  l>efore  the  i>olice  to  ;riv«^  i" formation  of  tin} 
occurrence  with  hu<  clothes  satnrated  with  blood,  while  a  Mnall 
wound  only  was  apparent  on  his  foreiiead,  which  wound  i*  not 
eviMi  noticed  by  tlie  Magistrate,  when  reconling  the  complaint 
wbicli  thiH  man  preferred  before  him  on  the  same  day  ;  that 
such  a  wound  as  was  shown  to  the  police  ct»uld  have  been  self- 
inflicted  without  risk  and  can  go  for  nothing  in  establishing  tiie 
reality  of  the  alleged  outrage ;  that  the  existence  even  of  anotiier 
wound  said  to  liave  been  inflicted  on  the  cheek  of  Kamcoomar't 
daughter  was  never  established  on  any  good  authority,  that 
wound  having  been  descrilied  by  the  Police  as  caused  by  a  bite 
from  one  t>f  her  assailants  intended  to  disgrace  tht-  girl,  wher»*aa 
she  herself  declared  it  to  be  from  tlie  blow  of  a  lattee,  and  whtu 
lo*>ked  for  at  the  Sessions  Court  not  a  scar  even  was  percepti- 
ble ;  that,  independent  of  these  assumed  indications  of  a  hostile 
attack  on  the  villagers,  nothing  further  was  produced  in 
proof  of  it,  except  the  remnants  of  broken  boxes,  scattered 
pai>er8,  patches  of  blood,  and  the  disordered  state  of  the 
houses  said  to  have  been  pillaged,  all  which  could  have  been 
easily  got  up  for  the  occasion  by  the  villagers  themselves ;  that 
Piltuuiher  liural,  who  describes  hiinFelf  as  having  been  severely 
Wounded  and  cariied  in  a  helidess  state,  a  distance  of  twenty 
utiles  to  Telinaparah,  was  still  able  at  different  times  to 
identify  thirteen  of  his  assailants,  describing  their  actions 
and  repeating  their  conversation,  though  he  cculd  not 
mention  a  single  pei-son  whom  they  encountered  on  the  load; 
that  duritg  his  alleged  confinement  at  Telinaparah,  or  occa- 
^icMldl  removal  lo  otht-r  places,  where  he  states  he  was  seen  by 
other  persons ;  those  persons,  when  summoned  by  the  Sessions 
Judge  and  confronted  with  tlte  prosecutor,  denied  having  ever 
met  him,  as  asserted  in  his*  deposition  ;  that  lianicoouiar':) 
statement  regarding  the  preparation  of  a  razeenamah  to  present 
to  the  Magistrate  of  How  rah,  his  subsequent  appeal  to  the 
Magistrate  for  protection  and  representation  in  Court,  of  his 
having  been  then  released  from  Telinaparah,  uhere  he  had  left 
Pittumber  wounded  and  in  confinement,  failed  to  make  any 
in4>ression  on  the  Magistrate,  who,  at  the  time,  discredited 
tliu  whole  story ;  that  iCamcoomar  then  made  no  attempt  to 
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procure  the  seizure  of  that  razeenamah.  though  alle^ins:  it  was 
ill  the  possession  of  thezemiiular's  Mooktyar,  who  had  accom-  ' 
jianied  him  to  the  Magistrate's  Court,  though  the  seizure  of 
the  document  would  have  been  conchisive  proof  of  the  truth  of 
hirt  statement ;  t'at  up  to  last  December  Kamcoomar  made  no 
attempt  to  criminate  the  zeniindai*s  but  only  the  goma^litahs  ; 
that  the  Magistrate  liiniselC  never  regarded  them  as  implicated 
in  the  charge  until  t!ie  Sessions  Judge  in  his  proceeding  of 
February  last,  addressed  to  the  Magistrate  of  Howrah,  had 
denounced  them  as  the  instigators  of  the  outrage  and  directid 
tiie  Magistrate  to  proceed  against  them  ;  that  on  receipt  of 
these  orders,  the  Magistrate  encouraged  Kamkissore  Surkel  to 
bring  hiin  intelligence  of  Pittumber  Bural,  [)ronii8ing  to  proceed 
to  Telinaparah,  when  assured  that  JPittumber  was  in  the 
zemindar's  house;  that  some  influential  person  in  the  back 
ground  then  conspired  with  Kamkissore  Surkel  and  Pittumber 
and  contrived  that  the  latter  should  be  smuggled  into  the 
zemindar's  dwelling  house,  despatching  Kamkissore  to  summon 
the  Magistrate ;  that,  in  this  way,  the  Magistrate  was  led  to 
believe  he  had  found  Pittumber  Bural  in  confinement  at  Telina- 
par.di,  and  that  the  remarkable  ap|>earance  exhibited  by  him 
was  either  j)roduced  by  drugs,  the  properties  of  which  he,  as  a 
JCuberaj,  might  be  supposed  to  know,  or  was  the  effect  of  natural 
illness,  the  consequence  of  his  having  kept  himself  concealed  so 
long  in  furtherance  of  the  scheme  for  which  these  charges  wei*e 
concocted. 

This  is  the  substance  of  the  argument  submitted  to  us  in 
defence  of  Calidoss  Banerjea,  while  on  the  part  of  Uajkisto,  it 
was  urged,  in  addition  to  the  above,  that  he  did  not  reside  in 
the  family  dwelling-house  within  the  precincts  of  which  the 
poojah  dullawn  is  i^ituated,  wherein  Pittumber  Bural  was  found, 
though  it  was  admitted  that  the  dullaum  was  a  place  oi'  poojah 
common  to  all  the  shareholders.  It  was  therefore  pleaded  that 
any  inculpatory  inferences  arising  from  the  fact  of  Pittumber 
hi  ing  di>covered  in  that  place  could  not  be*taken  as  conclusive 
eitiier  of  llajkisto's  knowltdge  of,  or  participation  in,  any  aet 
which  might  criminate  Culido.<Sy  who  rebided  in  the  family 
dwelling-house. 

The  other  defendants  pleaded  their  non-complicit}'  in  any 
of  ihe  offences  ehaiged.  'i  liey  drew  attention  to  the  combina- 
tion of  the  villagers  entered  into  for  the  express  purpose  of 
resisting  the  zemindars,  and  alleged  the  probal»ility  of  their 
Imviug  been  accused  because  as  gomastahs  and  servants  of  the 
principal  defendant*?,  they  had  previously  complained  against 
the  ryots  of  Nurna  for  having  forcibly  resisted  the  measure- 
ment of  their  lands.  Parbuttychurn  likewise  argued  that  as  he 
Mf'jJi  employed  by  liajkisto  as   goma&tah  of  another  village   at 
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1858.         Bome  distance,  he  had  no   interests  to  serve  in  joining  in  an 
"^T"  attack  on  the  ryots  of  Nurna,  and  was  not  likelj  to  have  done 
^       **         so  without  inducement  of  any  kind. 

Case  of  Qq  ^j,g  other  hand,  there  are  on  record  the  statements  of  the 

Banerjba  ""J^*^*  ^^^  <lepose  to  the  attack  and  plunder  of  some  of  tlie 
Mid  others,  houses  of  the  village  on  the  night  in  question  ;  to  seeing  tlie 
assault  committed  on  Pittumber  and  Uamcoomar  and  identify- 
ing the  prisonera,  Nos.  3  to  8,  amon^  tlieir  assailants  ;  to  wit- 
nessing? tlie  abduction  of  these  two  men  and  their  being  carried 
off  to  Khanpore,  but  to  their  knowing  nothing  further  of  their 
fate  until  Itamcoomar  re-appeared  some  weeks  afterwards  and 
told  his  story.  There  is  then  Bamcoomar's  account  of  his 
having  been  taken  to  Telinaparah  and  kept  in  confinement 
where  also  Pittumber  was  brought  in  a  wounded  state  and 
where  he  left  him  in  August  to  present  a  razeenamah  in  the 
Howrah  Court,  with  the  circumstances  attending  that  part  of 
the  case,  and  finally  we  have  the  deposition  of  the  Magistrate 
of  Howrah  and  others,  to  the  discovery  of  Pittumber  at  Telina* 
parah,  the  miserable  plight  in  which  he  was  found,  and  the 
unfeigned  expressions  of  pleasure  which  he  gave  utterance  to 
when  so  unexpectedly  restored  to  liberty ;  the  whole  forming 
with  Pittumber'g  own  statement,  a  connected  and  consistent 
chain  of  circumstantial  evidence  tending  irresistibly  to  establish 
the  main  facts  upon  which  the  charges  against  the  prisoners  are 
founded,  while  to  meet  and  rebut  this  mass  of  evidence,  on  the 
part  of  the  prosecution,  we  find  nothing  set  up  in  defence,  but 
certain  suggested po9%ibUitie9  and  the  evidence  of  some  servants 
and  dependents,  who  are  all  open  to  the  suspicion  arising  from 
strong  influential  bias  in  favor  of  the  principal  defendants. 

As,  however,  these  points  of  defence  have  been  earnestly 
pressed  upon  our  attention  by  the  defeudauts'  counsel,  it  is 
incumbent  upon  us  to  record  our  reasons  for  holding  them  in- 
sufficient to  relieve  the  defendants  from  any  part  of  the  charge 
which  the  evidence  for  the  prosecution  establishes  against 
them. 

In  the  first  place,  then,  with  reference  to  the  outrage, 
alleged  to  have  been  perpetrated  at  the  village  of  Numa,  on  the 
night  of  tlie  8th  of  June  last  year. 

i  he  reasons  uri^ed  against  the  credibility  of  the  witnesses 
who  deposed  to  tliis  matter  was  their  hostility  towards  the 
zemindars  and  their  enmity  against  the  gomastahs  accused  by 
them.  Hut  in  all  particulars  stilted  by  them  they  have  been 
supported  by  the  recorded  statements  of  the  police,  who  visited 
the  s|>ot  immediately  after  the  occurrence  and  by  the  concur- 
ing  testimony  of  the  two  prosecutors,  whose  abduction  is  so 
clearly  piMved,  that  we  must  regard  their  accounts  of  what 
occurred  as  inde[>eudeut  proof,  there  having  been  neither  tiuie 


CASES  IN  THE  NIZAMUr  ADAVVLUT.        405 

or  opportunity  for  coocert,  as  they  were  removed  from  the        1858. 
village  by  the  assailants,  and  withoat  the  power  to  consult  or  - 

concoct  evidence  in  concurrence  with  those  on  the  spot.     The  ' 

proof  therefore  of  the  perpetration  of  the  outrage  is  full  and     ^^  ^^ 
reliable,  notwithstanding  the  existence  at  the  time  of  some  hostile     b^^J^ 
feelings  between  tlie  villagers  and   the  accused.     This  part  of    ^j^j  others, 
the  evidence,  however,  as  we  shall  further  remark  hereafter, 
applies  only  to  the  prisoners,  Nos.  3  to  8,  and  not  to  the  zemin- 
dar defendants. 

The  next  point  is,  that  when  the  owner  of  the  pawn  garden 
in  which  the  prosecutors  allege  they  were  at  one  time  concealed 
and  the  native  Doctor,  Deenoo,  of  Chundernagore  were  sum- 
moned by  the  Sessions  Judge,  they  both  denied  all  knowledge 
of  the  prosecutors,  thus  in  fact  directly  contradicting  their 
statements.  But  it  seems  to  us  that  if  the  prosecutors  had 
really  fabricated  their  story  (as  argued  by  the  defendants*  counsel) 
and  felt  the  necessity  of  supporting  it  by  independent  evidence, 
they  would  scarcely  have  described  the  appearance  and  designa- 
tion of  persons  who  could  thereby  be  identified,  when  not 
assured  that  when  confronted  with  them  they  would  confirm 
their  statements.  The  fact  that  these  persons  were  traced  out 
from  the  descriptions  given  by  the  prosecutors,  and  when 
examined  denied  all  knowledge  of  them,  cannot,  in  itself,  be  con- 
clusive against  the  honesty  of  their  statement,  as  the  probabi- 
lity still  remains  that  if  the  zeemindars  employed  these  witnesses 
in  the  furtherance  of  their  designs,  there  must  have  been  some 
influential  connection  between  them,  as  they  would  not  have 
trusted  them  with  a  knowledge  of  their  secret,  unless  well 
assured  they  had  the  means  of  ensuring  their  silence. 

Thus  the  apparent  contradiction  by  these  persons  of  the 
prosecutor's  statement  may  be  accounted  for,  and  in  weighing 
the  probabilities  as  to  which  party  is  more  likely  to  have  given 
credible  evidence  on  this  matter,  we  think  the  balance  is  in 
favor  of  the  prosecutors,  and  whose  statements  have  on  other 
points  been  satisfactorily  supported,  that  they  have  truly  indicat- 
ed facts  in  this  instance  also  which  the  influence  of  the  zemindar 
defendants  has  induced  these  witnesses  to  deny  ;  while  that  denial 
goes  far  to  refute  the  assumption  that  this  part  of  the  case  has 
been  concocted  by  the  prosecutor. 

The  next  matter  to  be  considered  is,  the  argument  adduced 
against  there  being  any  truth  in  the  representations  of  Kanicoo- 
mar  to  the  Magistrate  of  Howrah  in  August,  1857,  regarding 
his  own  release  from  confinement,  because  the  Magistrate  of 
Howrah  evmced  his  disbelief  of  them  by  the  orders  he  subset 
quently  passed  in  December  following. 

it  is  true  that  the  Magistrate  at  that  time  evinced  consider- 
able backwardness  in  taking  up  the  complaint  antl  allowed  the 
case  to  dwindle  on  until  the  end  of  the  jaar,  without  nuiking  any 
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1858.        effective  investigation  into  its  merits.     But  we  fail  to  see  liow 

this  backwardness  on   the  part  of  the  Magistrate  casts   either 

*    discredit  or  suspicion  on  the  truth  of  Ranicoomar's  complaint. 

Case  of       Ramcoomar  then,  as  now,  told  the  same  storj,  how  he  had  been 

Banbujka     I'i^O'^PP^^i  ^^^  carried  to  Telinaparah,  how  his  release  had  be«;u 

and  others,    obtained  under  the  condition  of  filing  a  razee/uimah   in  the  case 

then  going  on  against  the  gomastahs,  how  he  had   left  Pittuui- 

her  severely  wounded  and   in  confinement  in   the  zemindar's 

house,  and  how  lie  had  gained  courage  to  repudiate   the  razee- 

namah  and  make  his  complaint  in  person. 

As  the  same  means  which  the  Magistrate  afterwards  employed 
to  ascertain  the  truth  of  Pittumber^s  state  were  as  mucli  within 
his  reach  then,  as  when  he  afterwards  made  use  of  them,  we 
are  at  a  loss  to  divine  why  so  little  energy  was  then  displayed, 
but  it  may  be  fairly  presumed  that  if  the  Magistrate  had 
availed  himself  of  those  means  earlier,  tiie  same  good  results 
Would  have  followed,  and  consequently  the  discovery  of  Pittum- 
1>er  Bural  and  his  liberation  at  a  later  period,  are  as  much 
attributable  to  Ramcoomar's  statement,  as  if  those  events  had 
followed  more  immediately  upon  his  complaint. 

No  discredit,  therefore,  in  our  opinion,  can  be  attached  to 
anything  Uanicoomar  communicated  to  the  Magistrate,  simply 
because  that  authority  neglected  to  act  upon  it  until  the  orders 
of  the  Sessions  Judge  roused  him  to  action. 

Regarding  the  discovery  of  Pittumber  in  the  house  of  the 
zemindars,  it  is  admitted  to  be  an  overpowering  ditiiculty  for  the 
defence  to  get  over,  and  is  only  met  by  the  suggestion  that  tbe 
man  might  have  contrived  to  secrete  himself  on  the  premises 
and  so  managed  that  he  was  found  there  in  the  morning.  But 
nothing  in  the  shape  of  i*eliable  evidence  is  set  up  to  support  this 
view  of  the  case,  and  had  the  whole  question  of  the  guilt  of 
these  persons  depended  on  the  solitary  point  of  the  prosecutors* 
presence  in  the  house,  there  might  have  been  some  reasi>n  in 
disputing  the  point  as  one  affording  conclusive  ground  for  a  ver- 
dict against  the  prisoners. 

But  there  is  much  more  ground  to  go  upon  than  this.  There 
is  ample  evidence  of  the  state  in  which  Pittumber  was  found. 
His  squalid  and  emaciated  appearance,  evidencing  a  long  and 
protracted  confinement  with  want  of  proper  food,  and  the  neglect 
of  his  bodily  health.  Then  if  the  statements  of  his  neighbours 
and  of  Uanicoomar,  who  had  last  seen  him,  rightly  described 
the  state  in  which  he  was  carried  off  by  his  assailants,  one  would 
expect  to  see  the  marks  of  the  wounds  from  which  they  said  he 
was  suffering ;  and  there  on  his  skull  and  forehead  the  scars  of 
the  cicatriced  wounds  were  visible.  Had  Pittumber  been  found 
in  sound  bodily  health  and  without  a  scar  on  his  person,  the  fact 
would  have  pleaded  strongly  in  refutation  of  the  previous 
statements   made  regarding  him  and  his  long  di^^appt^arauce. 
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Should  not  his  squalid  and  emaciated  condition  and  his  healed 
up  wounds  testify  equally  strong  in  favor  of  the  truth  of  thcra  ? 
Thus,  it  seems  to  us,  these  several  parts  of  the  case,  while 
spread  over  a  long  period  of  time  and  showing  many  independent 
acts  of  the  parties  concerned,  do  in  the  end,  combine  together 
to  make  up  a  most  complete  and  coherent  whole,  so  consistent 
and  natural  throughout  in  all  its  proved  facts  and  the  probabi- 
lities arising  therefrom,  that  we  see  no  reason  to  doubt  the 
truthfulness  of  any  part  of  the  prosecution. 

The  only  remaining  matter  for  consideration  is,  whether  the 
evidence  fully  supports  the  specific  offences  of  which  the  prison- 
ers have  been  found  guilty  and  for  which  they  have  been 
sentenced  by  the  lower  Court. 

We  coincide  in  opinion  with  that   authonty,  that   the  pri- 
soners Nos.  3  to  8,  are  guilty   of  "  riotous  assault  with  severe 
wounding  and  forcibly   carrying  away  Pittumber  Bural"  and 
"riotous  assault  wrth  plunder  of  property  and  forcibly  carrying 
away  the  prosecutor  Bamcoomar  Mundul/*  and  see  no  reason  to 
interfere  with  the  sentence  of  seven  years'   imprisonment   with 
labor  passed  upon  them  ;  but  we  dissent  from  that  part   of  the 
finding  which  convicts  the  prisoners  Nob.  1  and  2,  oi'prhity   to 
the  above  offences,  and  hold  them  guilty  only  of   the   false  im- 
prisonment of  the  two  prosecutors,  of  which  offence  the  Sessions 
Judge  has  also  convicted  them.     Circular  Order  No.  8,  of  the 
7th  June,  1847,  declares  "that  the  act  which  constitutes  what 
is  called  'privity*  in  this  country,  corresponds  with  *  misprison 
of  felony*  in  Englibh  law,  viz.  the   concealment  or  the  procuring 
the  concealment  of  a  felony  which   a  man   knows,  but  never 
assented   to,  or  the  observing  silently  the  commission  of  a 
felony  without  using  any  endeavors  to  apprehend  the  offender.^' 
Now  the   offences  of  which  the  prisoners  Nos.  3  to  8,  havo 
been  found  guilty  are  not  felonies,  but  misdemeanors  only,  and 
the  law  does  not   make  privity   to  such   offences  a  punishable 
act.     Even  then  supposing  it  possible  for  the   zemindar  defen- 
dants to  have  been  cognizant  of  the  acts  of  their  servants,  when 
those  acts  were  committed,  without  assentiny  thereto,  or  to  have 
silently   observed  the  commission  of  them,  &c.,  tliis  would  not 
constitute   an   offence  punishable   by  law.     But  in  the  present 
case  there  are  no   such  facts   on  record   as  would  justify  a  pre- 
sumption, that  the  zemindar  defendants  were  cognizant  of  the 
open  and  aggressive  acts  when   committed  by   the  other  defen- 
dants on  the  two  prosecutoi*s.     There  are  reasons  enough  to  be- 
lieve that  the  gomashtahs  may  have  undertaken  this  expedition 
against  the  ryots  of  Numa  ol  their  own  accord.     Having  expe- 
rienced the  open  resistance  of  the  ryots,  they  may  have  consider- 
ed this   was  the   surest  way  to   coerce  them   into   obedience, 
reckoning  upon  success  and  the  urgency  of  the  case  as  likely  to 
absolve  them  from  blame  in  the  eyes  of  their  masters.    We  do 
VOL.  viii.  8  N 
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Bavebjra 
and  others. 


not  overlook  the  fact  that  these  persona  so  convicted  are  the 
servants  of  the  zemindars,  but  there  is  no  doobt  that  in  the  posi- 
tion they  hold,  a  great  deal  of  discretionary  power  is  entrusted 
to  them,  and  it  would  not  be  legal  to  hold  the  zemindars  culpa- 
ble for  an  abuse  of  power  on  the  part  of  their  gomashtahs  with- 
out proof  either  direct  or  presumptive  that  they  so  acted  at 
the  instigation,  or  under  the  directions,  or  with  the  consent  of 
their  masters.  But  in  that  case  they  would  be  principals,  and 
the  term  privity  would,  in  the  misdemeanor,  clearly  be  inappli- 
cable. 

A  clear  case  of  false  imprisonment  or  illegal  detention  of  the 
person  has,  however,  been  made  out  against  both  the  zemindar 
defendants. 

There  has  been  an  attempt  to  show  that  Bajkissen  ought  not 
to  be  inculpated  by  the  presence  of  Pittumber  Bural  in  thepoojah 
dallaun  of  the  family  mansion,  because  he  resides  in  a  distinct 
and  separate  dwelling-house.  But  independent  of  Pittumber 
having  deposed  to  the  occasional  presence  of  Bajkissen  and  to 
his  having  recommended  him  to  procure  his  liberty  by  compro- 
mising the  case  against  the  gomashtahs,  Pittumber  has  given,  in 
his  deposition,  the  names  of  those  who  were  placed  on  guard 
over  liim  and  took  part  in  his  removal  from  Telinaparah  where 
both  Baboos  resided  to  the  Pawn  garden,  in  which  he  was  con- 
cealed, distinguishing  some  of  them  as  servants  and  retainers  of 
KajUissen.  This  fact  has  not  been  contradicted  by  Kajkisseo, 
and  while  it  remains  unrefuted,  the  presumption  stands  that 
Bajkissen  with  full  knowledge  of  Pittumber's  captivity,  did, 
through  his  servants,  acting  with  his  knowledge  and  consent,  take 
part  in  the  measures  adopted  for  Pittumber's  lengthened  deten- 
tion and  he  becomes  thus  directly  implicated  in  his  imprison- 
ment. • 

It  is  not,  in  our  opinion,  of  much  importance  to  ascertain 
what  were  the  real  motives  which  induced  the  zemindars  to 
deprive  the  prosecutors  of  their  liberty.  The  prosecutors  them- 
selves consider  their  object  was  to  secure  impunity  to  their  ser- 
vants for  the  gross  outrage  first  committed  upon  them,  and  the 
defendants*  counsel  has  also  argued  that  this  may  be  assumed  as 
the  reason.  It  does  not,  however,  in  our  opinion,  at  all  palliate 
the  offence  of  which  they  are  proved  guilty. 

There  is,  however,  a  marked  distinction  between  the  extent  of 
culpability  assigned  to  the  acts  of  the  zemindars  in  our  view  of 
the  evidence  and  that  imputed  to  them  appwenily  bj  the  Ses- 
sions Judge,  as  above  observed,  we  do  not  hold  them  to  have 
been  even  cognizant  of  the  assault  and  wounding  at  Nurna,  un- 
til after  the  affair,  neither  do  we  think  that  the  prosecutors 
were  brought  to  Telinaparah  by  the  orders  of  the  zemindars  ; 
had  the  case  been  one  of  that  nature,  we  should  not  have  deem* 
ed  it  necessary  to  disturb  the  sentence  passed  by  the  Judge,  but 
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as  we  consider  their  connection  with  the  acts  of  their  followers 
commenced  with  the  detention  of  the  two  prosecutors,  we  believe 
a  less  severe  sentence  will  be  adequate  for  the  purpose  of  pun- 
ishment and  example. 

We  therefore  sentence  the  prisoner,  Calidoss  Baneijea  to  im- 
prisonment for  the  period  of  three  years  with  labor  commutable 
by  payment  of  a  fine  of  8000  Rs.,  and  as  Bajkissen  is  a  very 
young  man  and  from  his  youth  and  relationship  may  be  suppos- 
ed to  have  acted  in  this  matter  a  subordinate  pail;  only,  we  re- 
mit the  sentence  passed  upon  him  to  six  months'  imprisonment 
with  labor  commutable  by  the  payment  of  a  fine  of  250  Rs. 

We  have  omitted  to  remark  that  the  Judge  has  gone  beyond 
the  record  in  assuming  that  execution  proceedings  were  had 
recourse  to  in  the  summary  suit  during  the  time  Pittumber  was 
in  confinement.  To  the  process  issued,  a  return  was  made  that 
neither  property  nor  debtor  was  forthcoming  and  after  an  inter- 
val, the  case  was  struck  off,  so  that  up  to  the  present  time  no 
actual  seizure  was  made  under  the  ex  parte  decree  pr<»cured  by 
the  zemindar  as  supposed  by  the  Judge. 

'i'he  Court  has  already,  in  other  proceedings,  intimated  its 
opinion  that  the  Judge  has  adopted  an  erroneous  view  regarding 
the  requuremeuts  of  Section  15,  Regulation  YII.  of  1799. 
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Present  : 
B.  J.  COLVIN  AND  A.  SCONCE,  Esqs.,  Judges., 


GOVERNMENT 
versits 
SUMBHOORAM  PURYA   (No.   18,)    MUSST.    JHATEE 
Midnapore.  (No.  14,)  AND  MUSST.  GOOROOBAREE  (No.  16.) 


1858. 


Crime  Chaboed. — No.  13,  with   wilful   murder   in   haying 
admiuisUired   poison   to   the    deceased   (Madhub  Purja)   and 
October  28.    thereby  caused  his  death.     Nos.  14  and  15,    with   beiug    accea- 

Cate  of      saries  before  and  after  the  fact  to  the  above  murder. 
SuMBuooBAM      Committing   Officer. — Wuheedoon    Nubee,   Deputy   Magis- 

PcRTA       trate,  exercising  powers  of  a  Magistrate  at  Nugwan. 
and  others.        r^y^^^  i^gf^j.^  ^^  q^  p  Leycester,  Sessiona  Judge  of  Midna- 

The    Court  P^"*®'  *^"  *^®  ^^*^*  August,  1858. 
remarked  up-      Bemark8  hy  the  Sessions  Judge, — The  prisoners  plead  "  not 
on  the  mode  guiltt/f^*  and  in  their  defence  urge  that  deceased  died  of  cholera, 
in  which  tlie  and  that  their   confessions  were  extorted  from   them   by  the 
S^sioneJudge  Darogah. 

tlie  wU^esTOB  ^*^**  circumstances  are  as  follows  :  The  male  prisoner  is  an 
to  the  oonfes-  own  brother  of  the  deceased  Madhub  Purya,  Jhatee  is  the  wife, 
eiona   of    the  and  Musst.  Gooroobaree  the  "  Dhurmo  Jee**   sworn    daughter 

The  two  brothers  quarrelled   in   oons^quence 


prisoners,  and  of  Sumbhoorum. 
pointed      out 
how  their  exa< 


pointed      out  ^|-  ^y^^  prisoner  having  criminal  connection  with   his  sister-in- 


mniation 
should      have 
been  conduct- 
ed. 


Madhub  frequently  beat  the  prisoner, 
turned  him  out  of  his  house,  and 
stopped  his  pooja.*  Sumbboo- 
ram  on  this  went  and  lived  for 
a  short  time  with  Gooroobaree. 
His  mother,  an  old  woman  deaf 
and  rather  blind  from  age,  and 
his  sister-in-law  Jhatee  begged 
him  to  return,  which  he  did. 
But  his  brother  would  have 
nothing  to  do  with  him  ;  in  fact  abused  him,  saying,  Salah,  be 

off!  and  beat  him.f  Incensed 
at  the  treatment  he  had  received 
from  his  brother,  this  prisoner 
had  previously  procured  some  poison  "  merasinghd**  and  kept 
it  by  him  for  the  purpose  of  getting  rid  of  his  brother. 

On  Thursday  the  18th  Boisack,  corresponding  with  29th 
April,  the  deceased  had  gone  to  some  marriage-gathering,  and 
did  not  return  until  two  gurrees  of  night.  The  mother,  J  hatee 
the  wife,  and  Sumbhoorani  partook  of  their  evening  meal  before 


law,  the  deceased's  wife. 


*  No.  8  Modon  Gana,  pages  9 
toll. 

No.  4,  Bhogwan  Das,  pages  18 
to  15. 

Confessions  of  Sombhooram. 

Pages  77  to  80  and  89  to  97. 
Ditto  of  Jhatee. 

Pages  81  and  82,  and  98  to 
104. 


t  Sumbhooram*s  foujdary  con- 
fession, pages  89  to  97. 
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his  return,  leaving  his  portion  of  it.     When   he  came  back  he        1858. 

partook  of  that  portion  and  was  shortly  after  seized  with  purg-  "~ — 7 

hig  and   violent  vomiting,  called  out  for   help   and  especially    ^^^^er  28. 
ai«ked  for  his  father-in-law,  Horee  Jana,  a  witness  for  the  defence,       ^*»®  ^^ 
and   Bhugwan    Burooa.     He  told  those   who  came   that    his  ^^^^^^^^^^ 
brother  and  wife  hud  poisoned  him,  and  writhing  for  some  time,    ^^j  otluw. 
expired  at  midnight.* 

The  confessions  of  the  prison- 

•  Modon  Jana,  pages  9  to  12.       g^s  have  been  duly  sworn  .to  by 

Radhookoroa,  pages  34  to  87.         xi     attesting  witnesses  and  I  sea 

Horee  Doss,  cho^keedar,  pages     *"^  attesting  witnesses,  ana  1  ste 

41  to  45.  ^^  reason  to  doubt  tliat  those  of 

Sumbhooram,  prisoner  No,  13, 
and  Musst.  Jhatee  were  voluntary  and  substantially  true.  The 
mofussil  confession  of  8umbhooram  is  in  substance  as  follows :  that 
his  brother  the  deceased  had  quarrelled  with  him  because  he  had 
taken  to  him  a  "  dhurmo  jee  ;'*  that  he  had  for  two  and  three 
years  been  in  the  habit  of  beating  him,  and  falsely  accused  him 
of  criminal  connection  with  both  the  female  prisoners ;  that  irri- 
tated with  his  brother's  treatment  he  purchased  in  Calcutta  some 
poison  "  merasingha^^  and  put  it  in  his  food  that  tiie  deceased 
eat  that  food,  and  drank  some  milk  his  "  dhurmo  jee''  had 
brought  and  expired  at  midnight. 

The  foujdary  confession  is,  that  owing  to  their  quarrel  his 
brother  beat  him,  turned  him  out  of  his  house  and  put  a  stop  to 
hUpocja  ;  that  he,  in  consequence,  procured  the  poison  and  kept 
it  by  him,  but  did  not  go  home  until  his  mother  and  sister-in- 
law  prayed  he  would  do  so  ;  that  his  brother,  however,  would  not 
speak  to,  but  beat  and  abused  him ;  that  he  watched  his  opportu- 
nity and  sprinkled  the  poison  into  the  rice  which  was  left  for  his 
brother,  who  on  his  return  partook  of  it  and  died  from  the 
effects  of  the  poison.  He  admits  he  had  criminal  connection 
with  his  sister-in-law ;  but  declares  the  female  prisoners  knew 
nothing  of  his  diabolical  intention,  and  denies  having  implicated 
them  to  the  Darogah. 

The  next  prisoner  Jhatee  No.  14,  admits  her  criminal  connec- 
tion with  Sumbhooram  her  brother-in-law  ;  the  consequent  quar- 
rel of  the  brothers  ;  the  proposal  of  Sumbhooram  to  poison  her 
husband,  to  which  she  at  first  says  she  would  not  consent ;  that 
he,  Sumbhooram,  promised  to  support  her,  and  enticed  her  in 
various  way  j  that  he  wished  to  put  the  powder  in  the  cooking- 
pot,  and  she  went  to  wash  the  plates  from  which  she  and  Sum- 
bhooram had  eaten  ;  that  on  her  husband's  return  home  at  two 
gurries  of  night  she  gave  him  that  rice  and  some  milk  Gooroo- 
baree  had  brought ;  after  partaking  of  this  food  he  became  ill, 
suffered  from  vomiting  and  purging,  and  writhing  from  the  pain, 
died  at  midnight.  She  continuei<,  I  did  this  at  the  instigation 
of  my  brother-in-law,  and  did  not  warn  my  husband.  I  have 
no  powder  left^  there  was  very  little :  he  put  it  all  in  the  rice. 
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1858.        My  Imsband  often  beat  me.  Sumbhooram   before  attempted  to 

~ — "  entice  me  to  this  deed,  but  I  would  not  agree. 

October  28.        Before  the  Deputy    Magistrate  of  Nug wan  the  introduction 

Case  of       Qf  j^gr  confession  is  similar.     Her  reply  to  the  foul  proposal  of 

P^urya"''''  Sumbhooram  was,  "Then  who  will  protect  me  ?"  to  which  he 

and  others.    ^*^^>  "  I  will,"  and  she  answered,  "  You  know."  She  admits  she 

prepared  the  evening  meal ;  that   during  the  absence   of  her 

husband,  they  partook  of  it.     Her  mother-in-law  first  and  then 

herself  and  brother-in-law  together ;  that  she  went  and  washed 

the  plates,  and  then  they  spent  the  time  in  each  other's  company 

until  her  husband's  return. 

That  she  then  gave  her  husband  the  food  that  had  been  left 
for  him,  after  eating  it  he  began  to  complain,  and  she  attributed 
the  cause  to  the  quantities  of  mangoes  he  had  eaten.  His  ill- 
ness became  more  and  more  aggravated,  and  he  died  at  midnight. 
She  admits  criminal  connection  with  her  brother-in-law. 

Tlie  confessions  of  Qt>oroobaree  are  to  the  following  effect: 
that  the  prisoner  Sumbhooram  No.  13,  is  her  dhurmo  hap,  sworn 
father;  that  he  had  criminal  connection  with  the  prisoner 
Jhatee,  and  being  turned  out  of  his  house  by  his  brother,  the 
deceased,  lived  with  her,  this  confessary,  for  a  month.  That  four 
days  before  the  30th  April,  she  saw  something  was  tied  in  the 
corner  of  his  chudder  ;  that  he  at  first  refused  to  tell  her  what 
it  wa.^,  but  after  reiterated  solicitations  admitted  it  was  poison 
intended  for  his  brother,  but  she  was  told  to  take  care  the  poi- 
son did  not  touch  her  eyes  or  mouth,  and  she  stuck  it  in  the 
thatch.  That  yesterday  he  took  it  from  her,  and  telling  her  to 
bring  milk  to  his  house,  went  home.  She  took  the  milk  as 
directed  ;  is  in  the  habit  of  supplying  milk  at  that  house,  but 
that  she  does  not  know  how  or  when  Sumbhooram  gave  the 
poison,  nor  did  she  open  or  see  it. 

The  native  doctor*  who  made 

•  Wit  No.  20,  Luchmeenamin     the   OM^    mortem   examination, 

Doss,  native  doctor  of   Iiugwan,     .«•*..         i.u   i.    i.i       j  j 

page^40to48.  18  of  opmion   that   the  deceased 

died  from  the  effects  of  white 
arsenic.  He  found  the  stomach  empty,  and  patches  of  inflamma- 
tion inside,  shewing  incipient  gangrene.  He  was  of  opinion 
that  extreme  vomiting  and  purging  must  have  taken  place  and 
caused  death.  No  arsenic  was  found,  but  from  the  appearance 
he  believes  it  was  administered.  The  subject  was  otherwise 
in  good  health,  and  there  was  nothing  to  indicate  cholera. 
This  is  amply  corroborative  of  the  rest  of  the  evidence.  But  in 
such  cases,  native  doctors  should  be  required  invariably  to  send 
the  stomach  and  its  contents  for  chemical  examination. 

The  witnesses  of  the  defence  support  it  in  no  degree  ;  what 
they  say  is  rather  criminatory  than  otherwise. 

Thks/utwa  convicts   Sumbhooram  of  mixing  poison  with  the 
food  of  which  his  brother  was  to  pai'take,  did  partake  and  die ; 
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and  makes  him  liable  to  seasut.    Jhatee  of  being  an  acocflsary        1B68. 

before  the  fact;  and  Gooroobaree  alias  Jhatee  of  accessary  ship 

both  before   and   after  the   fact,  and   declares  them  liable  to      ^       ^     ' 

tazeer.     In  my  opinion  Sumbhooram  is  guilty  of  wilful  murder,       ^"*®  ^^ 

and  Jhatee,  prisoner  No.  14,  of  bein^  an  accessary  before  the  fact.       Purya 

I  can  see  no  difference  in   the  criminality  of  her  who  gave  the    and  others. 

food  to  be  eaten,  and  of  him  who  threw  the  poison  into  it.    Her 

guilty  knowledge  cannot   be  doubted.     She   distinctly   stated 

to  the  Darogah,  **  I  have  noneof  tlie  poison,  there  was  very  little. 

he  put  it  all  in   the  rice.'*     The  Deputy   Magistrate   ought  to 

have  committed  Jhatee   for  the   higher  offence.     They    both 

deserve  to  suffer  death. 

"With  the  law  officer's  conviction  of  Goroobaree,  prisoner  No. 
15,  I  do  not  concur.  The  manner  of  her  relation  of  how  she 
became  aware  of  Sumbhooram's  felonious  intention  is  strained 
and  very  improbable,  I  do  not  trust  it.  Could  I  do  so,  her 
mere  reticence  will  not  make  her  an  accessary  before  the  fact, 
and  there  is  nothing  to  prove  that  she  became  so  after  it.  No 
criminality  necessarily  attaches  to  her  delivering  the  milk,  for 
she  frequently  supplied  milk  to  that  house.  I  would  therefore 
acquit  her. 

Eemarks  hy  the  Nizamut  Adawlat. — (Present :  Messrs.  B.  J. 
Colvin  and  A.  Sconce.)  The  circumstances  of  tliis  case  are 
that  the  prisoners  Sumbooram  and  deceased  were  two  brothers 
who  were  on  bad  terms  with  each  other,  and  Sumbhooram 
being  frequently  turned  out  of  doors  in  consequence,  he  has 
confessed  that  he  determined  to  kill  deceased,  and  for  that  pur- 
pose bought  poison  in  Calcutta,  which  he  took  the  opportunity 
of  mixing  with  his  brother's  food,  who  was  from  absence,  when 
the  others  ate,  to  take  his  meal  last.  Although  the  prisoner 
repudiates  his  confessions  before  the  PoHce  and  Deputy  Magis« 
trate,  in  the  Sessions  Court,  we  see  no  reason  to  distrust  the  fact 
of  their  having  been  made  freely  and  voluntarily,  and  the 
evidence  of  the  native  Doctor  establishes  that  deceased  did  die 
from  poison,  while  other  witnesses  prove  that  he  ascribed  his 
illness  to  having  been  poisoned  by  the  prisoners,  Sumbooram 
and  Jhatee,  in  the  presence  of  those  who  did  not  make  any 
observation  to  the  contrary,  nor  did  the  appearance  of  the  corpse 
show  symptoms  of  death  by  cholera,  as  alleged  in  the  defence. 
We  therefore  concur  with  the  Sessions  Judge  in  convicting  the 
prisoner,  Sumbhooram,  of  wilfid  murder  and  in  sentencing  him 
to  death. 

We  cannot,  however,  regard  the  act  of  Jhatee  in  the  same 
light  as  the  judge  has  done.  It  does  not  appear  from  her 
confession,  and  her  statement  is  .borne  out  by  the  confession  of 
Sumbhooram,  that  she  knew  of  the  act  of  mixing  the  poison 
in  the  food  of  the  deceased  till  after  he  had  partaken  of  it ;  and 
it  was  only  when  the  effects  of  the  poison  displayed  themi>elves 
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Case  of 
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1858.  that  Snmbhoorara  told  her  what  he  had  done.  Her  conduct 
therefore  only  amounted  to  concealment  of  the  deed  or  to  acecs- 
saryship  after  the  fact.  We  therefore  convict  her  of  this 
offence,  and  sentence  her  to  seven  years'  imprisonment,  with  labor 
PuRYA  suited  to  her  sex,  m  the  zillah  jail, 
and  others.  The  judge  proposes  to  acquit  the  prisoner,  Musst.  Gooroobaree 
and  in  this  we  concur  with  him,  not  that  we  tliink  her  relation 
of  Sumbhooram's  intention  strained  and  very  improbable,  but 
-because  we  think  that  no  guilt  is  brought  home  to  her.  It  is 
true  that  she  admits  that  Sumbhouram  placed  with  her  the 
poison  which  he  said  was  for  the  purpose  of  destroying  his 
brother,  but  when  he  took  it  away  from  her  charge  she  had 
no  idea  that  it  was  to  be  employed  on  the  occasion,  when  it  was 
used,  and  for  all  she  knew  he  might  not  employ  it  at  all  as 
purposed,  nor  did  she  know  of  its  having  been  administered, 
till  after  deceased  was  taken  ill  and  suffering  from  its  effects. 
Likewise  the  milk  which  she  took  to  the  house,  was  not  made 
the  vehicle  of  its  administration.  Under  these  circumstances 
as  neitlier  accessary  ship,  whether  before  or  after  the  fact,  nor 
privity  to  the  actual  commission  of  the  offence  is  brought  home 
to  Musst.  Gooroobaree,  we  acquit  her  and  direct  her  release. 

The  Court  observe  that  the  Sessions  Judge  has  examined  the 
witnesses  to  the  confessions  as  to  their  contents,  that  is,  the 
witnesses  have  been  asked  to  detail  what  the  prisoners  stated. 
This  is  an  erroneous  practice  and  should  be  discontinued.  The 
witnesses  sliould  only  have  been  examined  as  to  the  fact  of 
confession,  the  mode  of  its  having  been  recorded,  and  whether 
it  was  given  freely  and  voluntarily.  They  should  then  have 
been  asked  if  the}^  could  attest  the  confessions  on  the  record  as 
those  made  by  the  prisoners,  by  recognition  of  their  signatares 
and  having  them  read  to  them. 
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PbeSENT  : 

0.  B.  TREVOR  AND  H.  V.  BAYLEY,  Esqs. 
Officiating  Judge*. 

GOVERNMENT  and  othbes 

VeT9U% 

SAGOR   MULL    MARWAREE   (No.     lOJ    SEOODYAL 
MUNDER  ALIAS SADHOO  MANJHEE  (No.  11,)  KHAGA 
DUNDEE  (No.  12,)  HURLOL  DUNDEE  (No.  13.)  and  n},«.»inn^ 
CHUNDEE  DUNDEE  (No.  14.)  Bhagulpore. 

Cbimb  Chabged. — No8.  10tol4,  Ist  count,  embezzlement       ^®^''' 
of  propei-ty  valued  at  1800  Rs.  or    thereabouts,  belonging  to    October  30 
Sheochum  and  MoUudIoI  Bhuggut,  entrusted  to  tbem  tor  deli- 
very ill  Calcutta,  such  being  under  Act  XII  [.  of  1860  a  felonious  g^J^Jf®^^ 
stealing  of  the  same ;  Nos.  12,  13  and  14, 2nd  count,  being  Mabwarbb. 
accomplioes  to  the  said  embezzlement ;  8rd  count,  privity  to  the 
same.  Prisoners  Nos. 

Cbimb  Established.— Nos.  10  and  11,  embezzlement  of  J^*^dllwere 
property  valued  at  1800  Rs.  or  thereabouts  belonging  to  Sheo-  of""enj^"Jj\^! 
churn  and  Mohunlol  Bhuggut,  entrusted  to  them  for  delivery  in  ment  under 
I'alcutta,  such  being  under  Act  XIII.  of  1850,  a  felonious  steal-  Act  XIII.  of 
ing  of  the  same;  Nos.  12,  13  and  14,  accomplices  to  the  said  1850  and  Nos. 
embezzlement.  lf»  J^.  *°^  1* 

Committing  Officer.— Mr.  W.  Ainslie,  Magistrate  of  Bhaugul-  ^„pi[^  "Xo 

P^**'  .  the  said  crime. 

Tried  before  Mr.  T.  Sandys,  Sessions  Judge  of  Bhagulpore,  Held  on  ap- 
onthe  3rd  June,  1858.  peal,   that  as 

Hemarks  by  the  Sessions  Judge.— A  cargo  of  ghee,  kharee,  Y^^\  ^^'  . 
nimuk  and  wheat  was  shipped  on  10th  October  last  in  charge  of  ^^J.*^^g^^?* 
Sagor,  prisoner  No.  10,  as  churrundar  on  board  of  Sheodyal  servant  ^  en- 
prisoner  No.  ll's  boat,  of  which  Kiiaga,  prisoner  No,  12,  Uurlol,  trusted  with 
prisoner  No.  13,  and  Chundee,  prisoner  No.  14,  were  boatmen,  the  goods  of 
consigned  on  behalf  of  prosecutor's  master  to  Acheyburam  ^  master, 
and  Gungapershaud  of  Burra  Bazar,  Calcutta.  The  consignment  ^f^^jj^  %*J^ 

not   reaching  Calcutta,   led    to  to  him  did  not 

Eyidence,  and  statements    on     enquiry,    when    the    consigners  transfer      the 

^^ntlr^^^ri^^^^^^^         despatched  Puttee  witnessL.  I  P--^^^   to 

iient  or  5>atha  No.  14.  ^^       an<l  Itambuxsh,  witness  No.  4,  ^^^  «"^*   "^ 

the  latter  absent  before  this  J^^j,  JJ^^"^ 
Court,  to  find  out  what  had  become  of  the  consignment  and  sale  ter  and  own- 
of  which  by  Sagor  prisoner  No.  10,  in  collusion  with  Sheodyal  er :  the  mis- 
Manjhee,  prisoner  No.  11,  and  his  boatmen  the  other  prisoners  appropriation 
Nos.  12, 13  and  14,  they  traced  to  Cutwa  and  Culna.  Ramcoomar  *^^*^®™  ^^  ^^^ 
witness  No.  5,  purchaser  of  the  portion  of  the  cargo  sold  at  tookThem^ut 
Oulna,  deposes  to  his  having  done  so  from  Sagor,  prisoner  No.  of  the  posses. 

VOL.  VIII.  3   o 
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1858.        10,  under  the  name  of  Ramdial  accompanied  by  Sheodjal  priso- 
— — "  ner  No.  11,  calling* himself  Sagor  Mull  Manjee.     In  like  manner, 

October  30.  ^^^  purchaser  at  Cutwa  deposed 

Case  of  Wit.  No.  7,  Narain  Doss,  14th     before  the  police  of  that  district 

Saqoe   Mull  January,  1858,  No.  36,   transmit-     ^^  jjig    |,aving    bought    his  por- 
Mabwaheb.    ted  with   Darogah   of  Burdwan  s     ..  ,^  ^<»4.k^™««  r«^,«  ^.,«  i?-™ 
report,15th  Jau^ry,1858,  No.  33.     ^^^"  ^^  **^«  cargo  from  one  UaiD- 
sion    of    the  dyal  accompanied  by  the  manjee 

master,      the         •  Wit.  No.  1,  Puttee.  and  boat-people.    This*  witness, 

crime     there-  however,  failed  to  attend    before 

hT  has  '^been  ^^^^*  Court.  The  boat  itsdf  is  said  to  have  been  found  abandoned, 
guilty  is  theft  *^^  ^^^  made  over  to  prisoner  No.  12,  by  Puttee,  but  what  has 
or  larcenj  and  become  of  it  does  not  clearly  appear. 

not  embexzle-  In  the  meantime  the  piisoners  had  quietly  returned  by  land 
°^®"*-  to  their  homes  in  this  district,  where   all   were  apprehended, 

th  t  tl  ^  ©icept  Sheodyal,  who,  after  some  delay,  appeared  of  his  own 
soner  No.  11  *^^*^®'*^^-  Their  defences  whether  before  the  Magistrate  or  this 
who  was  the  Court  are  inculpatory  of  each  other.  They  recognize  the  sales 
manjee  of  the  of  cargo  both  at  Cutwa  and  Culna.  Sheodyal  threw  the  blame  on 
boat,  a  simple  Sagor,  who,  in  spite  of  his  remonstrances,  would  effect  the  sales 
^7*Th  ^  a-  *"  having  realized  them  disappeared,  whilst  Sagor  himself  knew 
tody  of  the  nothing  about  them,  having  previously  quitted  the  boat,  which 
goods  and  who  he  left  in  charge  of  »Sheodyal  and  proceeded  to  Calcutta,  in  his 
was  an  aocom-  previous  defences,  because  the  boat  had  got  aground,  and  before 
plice  in  the  ^hig  Court,  because  he  had  fallen  "  sick."  The  pretence  was 
tio^^^^^he  *^^  ^^^  "P  *^**'  ^^^^  ^®^^  *  small  interest  in  the  cargo  and 
property  is  ^^^^  ^^^  ^^^^  ^  right  to  dispose  of  the  cargo  in  the  most  advan- 
also  guilty  of  tageous  market.  But  nothing  of  the  kind  is  made  out,  but  the 
theft  and  not  very  contrary  by  prisoner's  own  contradictory  statements  and 
embezdement,  guilty  conduct.  The  boatmen,  prisoners  of  course,  side  with  their 
the  remaining  M»"j^®®>  Sheodyal.  The  inculpatory  statements  on  each  other 
prisoners  Nof  ^^  ^"  themselves  equally  lame  and  impossible  the  one  as  the 
12,13  and  14.  other.  Sagor  Mull's  witnesses  know  nothing  in  his  favor,  whilst 
As  therefore  Sheod}ttrs  are  little  better  and  as  worthless  as  his  own  defence, 
the  prisoners  p^^ur  boatuenf  deposed  to  bhecdyars  remonstrating  with  Sagor 
''•TJ'^rffft  atCuln^,  but   when   asked  how 

but^lely  of^^^*-^''-^^  i'ltJ^^*   case   Sheodyal   did  not 

embezzlement  ;;  ;;  I's^hubtn  Manih^::  P^^''^^  ^^'^  '^^^  ^^^J  <»^^  "^^^ 
they    are    aU  16,  SoomrunManjhee.     ^ell. 

entitled       to  The  JuryJ  unanimously   con- 

their  release.  J  MeerlnayetHoseinofOoreur,  vict  the  prisoners  on  the  two 
ally   ttiftTci  '^^  Monghyr  fi„t  counts. 

^h^ltto^^^  S^P^^^    ''^''^        The  case  is  conclusive  against 

^oes   not   in-     itfywutloll  Bheer,  Patna.  *^®  prisoners  both  by  their  own 

elude  with  it      Ditto  2nd  Ubhaie,  Behar.  admissions,  their    worthless   de- 

Tioul  to^he  fences,  all   the   circumstances  of 

enactment  '^®  ^^^^  *^^  evidence  for  the  prosecution,  which  is  direct  and 
wei^  thefts ;  positive  against  them,  and  which  there  cannot  be  the  slightest 
they  remain  as  reason  to  question  in  any  way,     A  whole  cargo  is  made  away 
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with  whilst  in  transit  and  tlie  boat  itself  then  abandoned.     To        1858. 
all  this  each  of  the  prisoners  must  have  lent*a  willing  han(\  and 
in  which  as  a  matter  of  course,  Sagor  and  Shcodjal  must  have 


October  30. 


been  the  principals.     It  was  a   breach  of  trust  so  often   put  in      ^^^  of 

MUIWABSS. 


practice  under  various  devices  on  the  river,  but  more  than  ordi-  ^^^^*  Mull 


iinrily  daring  on  the  present  occasion,  calling  for  exemplary  pun- 
ishinent.  1  convict  the  prisoners  and  sentence  them  as  below,  ^^^y  Yiayo  al- 
Sentence passed  hy  the  lower  Court, — Nos.  10  and  1 1,  each  to  ways  been 
seven  years'  imprisonment  with  lubor  and  irons  in  banishment  to  thefts  and  the 
another  ziUfth,  and  under  Act  XVI.  of  1850,  to  pay  jointly  and  ^^  .  •bove 
severally  a  fine  of  1800  Rs.  as  compensation  for  the  loss  sustain-  ^Jj^  '"m*!^ 
ed  by  the  prosecutor's  masters,  and  Nos.  i2,  J3  and  14,  each  to  element  by 
three  years'  imprisonment  with  labor  and  irons.  public officem, 

Bemarks  hy  the  Nizamut  Adawlut, — (Present :  Messrs.  C.  B.  by  clerks  and 
Trevor  and  H.  V.  Haylev.)  The  prisoners  were  all  charged  with  private  ser- 
embezzlementunder  Act  XIII.  of  1850,  and  convicted  «*"  t^**^  of^ruit  b  ri! 
crime.  They  appeal  separately.  Prisoner  No.  \0,  the  churundar,  ^^^  trustees 
urges  in  his  appeal,  that  the  prosecutor's  gomashtah  oScred  him  executors  and 
a  4  annas'  share  of  the  profits  of  a  cargo  about  to  go  to  Calcutta  persons  hold- 
in  the  boat  of  prisoner  No.  11,  if  he,  prisoner  No.  10,  would  *?g*h^®  fi^**" 
withdraw  a  petition  he  was  about  to  present  in  Court ;  that  he  T^  'J[^t^^^l 
accepted  the  ofier,  went  with  the  boat,  fell  sick  on  the  way,  and  property ;  and 
made  over  the  cargo  to  the  Manjhee ;  that  he,  prisoner  No.  10,  also  it  would 
was  on  his  road  to  tell  prosecutor  the  state  of  the  case,  when  he  seem  all  frau- 
was  met  by  witness  No.  1,  and  made  over  to  the  police.  <l»deut  raisap- 
This  prisoner  adds  that  the  witnesses  for  his  defence  were  not  P~P^J^*^*^"  ^^^ 
examined  and  that  the  papers  which  would  have  shewu  that  he  Lrties  who 
had  4  anuas'  share  of  the  profits  of  the  cargo  were  not  looked  having  had 
into.  previous   law- 

The  evidence  of  the  prosecutor  and  of  witnesses  Nos.  1,  2  and  *"1  possession 
3,  clearly  shews  that  prisoner  No.  10,  was  the  paid  servant  of  ^^^J^®  ^J^" 
the  proeeoutor  and  was  entrusted  with  the  exclusive  custody  o(  ^^q^  ^  ^1,^ 
the  cargo  of  prosecutor  to  be  delivered  by  him  at  Calcutta.  The  owner,  obtain- 
boat  with  the  cargo  had  no  other  cargo  than  that  of  prosecutor,  ed  without 
The  evidence  of  witness  No.  5,  clearly  shews  that  prisoners  Nos.  ^."^  ^?  °^* 
10  and  11,  offered  to  sell  the  cargo  and  did  sell  some  of  H  ["g J^*  ^efini! 
atCulna.  ,  ^  tionofkLny 

The  prisoner  in  his  defence  at  the  foujdaree  says  that  he  left  or  theft, 
the  boat    as  it  got     aground ;  and  does  not   state  that   he  had     This  Court 
any  »hare  in  the  cargo;  at  the  Sessions  ho  says  he  left  the  boat l^^king  to  the 
because  he  was  sick,  and  that  he  had  a  share  in  the  cargo ;  and  ^*^    w*^  n 
thus  could  sell  for  himself  and  sharers.  ^^jef^  and  e^^. 

This   defence   is  in   no   way   substantiated  by  the   witnesses    bezzlement 
whom  this  prisoner  calls;  all  of  whom  we  observe,  were  exannn-  under  the  Act, 
ed  on  the  trial.  ^t*»  a  ^iew  of 

As  this  prisoner.  No.  10,  the  ehurrundar,  was  a  paid  servant  ^"J^^J^^J^  ^^f 
entrusted  with  the  custody  of  the  goods  of  his  master,  the  deli-  wlwhafprc- 
very  of  the  goods  to  him  did  not  transfer  the  possession  to  him,  scribed     that 
3  o  2 
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1858.  that  in  law  remained  with  his  master  the  owner ;  it  follows  that 

the  jjnsuppropriation  of  them  by  the  churrundar^  took  them  out 

October  30.  ^j-^-jj^  possession  of  his   master  and  the  crime,  of  which  he  has 

Case  of  heen  guilty,  is  theft  or  larceny  and  not  embezzlement. 

Mabwakbs.  Prisoner,  No.  11,  is  the  Manjhee  of  the  boat.  He  contracted 
with  the  gomashtah  of  prosecutor's  house  by  a  writing  (lekhan) 
when  a  party  or  memorandum,  to  take  down  the  cargo  safely  and  to  be  per- 
j?  ^^^'"v^^f  ^  soually  responsible  if  it  were  made  away  with  (tuja-oui)  or  in- 
menr™  under  J^*"^^  O^M^^^  0  ^®  *"  short  was  only  the  carrier  of  the  goods, 
the  Act,  a  se-  ^^^  ^i*  contract  was  simply  to  convey  in  safety  the  goods,  which 
parate  count  Were  not  in  his  custody,  but  in  that  of  the  churrundar.  As  then 
for  theft  he  was  an  accomplice  in  the  misappropriation  of  the  property, 

*^^^*^^®^^4"  he  equally,  with  tho  churrundar,  was  guilty  of  theft  and  not  of 
acQuttted*  on  ^u^^^zlement.  Under  the  view  expressed  above,  the  conviction 
one  count,  he  of  the  two  prisoners,  Nos.  10  and  11,  of  embezzlement  cannot  be 
niiglit  be  con-  sustained,  and  they  must  be  immediately  released. 

other  ^" The  ^^*®  remaining  prisoners  Nos.  12,  13  and  14,  are  ordinary 
Magistratohaa  boatmen.  Tiiey,  as  little  legally  as  the  prisoners,  Nos.  10  and 
not  acted  in  11,  have  been  convicted  of  embezzlement;  their  crime,  if  any, 
accordance  ig  theft ;  and  as  they  have  not  been  charged  with  and  found 
vrith  this  Cir-  guilty  of  it,  they  are  also  entitled  to  their  release, 
cular,  und  the  ^     ,/ 

consequence  1  be  Court  would  observe  that  though  some  diversity  of  opi- 
is,  the  prison,  nion  exists  as  to  the  proper  construction  to  be  put  upon  certain 
««  *»a^®  ^  Sections  of  Act  Xlll.  of  1850,  that  law  has  never  been  inter- 
reu ased^^lhe  p^.g^^^l  ^q  include  with  it,  as  breaches  of  trust,  acts  which  before 
Judge  isthere-  ^^^  enactment  were  theft ;  tliose  acts  remain,  as  they  always 
fore  directed  have  been,  thefts ;  and  in  the  law  above  cited  are  included  only 
to  bring  the  embezzlement  by  public  officers,  by  clerks  and  private  servants, 
Circulartothei)reaches  of  trust  by  private  trustees,  executors  and  persons 
Ma^^istratoen-  ^^1^*°§>  *  ^*^®  fiduciary  character  with  trust  property  ;  and  also 
joining  his  ^^  would  appear,  though  on  this  point  there  must  be  deemed  to 
strict  atten-  be  considerable  doubt  after  the  construction,  put  upon  the  Act 
tion  to  its  re-  by  the  learned  Judges  of  the  Supreme  Court  in  the  case  of 
quireinenU  in  Queen  versus  Mayer  (Taylor  and  Bell's  reports,  vol.  II.  page  30,) 
tuture.  gji   fraudulent   misappropriations  of  property   by   parties  who 

having  had  previous  lawful  possession  of  the  subject  of  the  bail- 
ment by  consent  of  the  owner  obtained  without  fraud,  do  not 
fall  within  the  legal  definition  of  larceny  or  theft.  SSuch  being 
the  law,  this  Court,  looking  to  the  nice  distinction  between  theft 
and  embezzlement  under  the  Act,  with  a  view  of  preventing  the 
miscarriage  of  justice,  has  prescribed  in  its  Circular  Order,  No. 
75,  of  12th  December,  1851,  that  when  a  party  is  committed  for 
embezzlement  under  the  Act,  a  separate  count  for  theft 
should  also  be  added ;  so  that,  if  acquitted  on  one  count,  he 
might  be  convicted  in  the  other ;  in  the  present  case  this,  by  an 
oversight  of  the  Magistate,  has  not  been  done ;  and  the  result  16 
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that  all  the  prisoners  have,  in  this  case,  heen  acquitted,     llie        1858. 
Sessions  Judge  is  directed   to  bring  the   Circular   Order  above  """ 

cited  to  the  notice  of  the  Magistrate;  and  to   enjoin  his  strict  omdO, 

attention  to  its  requirements  in  future.  ^   ^^'••^  of 

Saoob  Mull 
Mabwaebb. 


SUMMARY   CASE. 


OCTOBER, 

1868. 
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SUMMARY  CASES. 

OeroBER  1858, 


C.  B.  TREVOR  AND  H.  V.  BAYLEY,  E»qu , 
Offidaiing  Judges, 

GOVERNMENT  and  RUTTO  BEWA 
ver9U9 
RECABDI  GHAZI.  Jewow. 

Cbiite  Chabgxd. — Culpable  homicide  of  Gowri  Bebee.  1858. 

Cummittinr  Officer. — Mr.   E.   W.   Molony,  Magistrate   of"TT,     ~ 
Us^ore.  :i'       ^  October  7. 

Tried    before   Mr,  "W.  S.    Seton-Karr,   Officiating    Sessions       Case  of 
Judge  of  Jessore,  on  the  8th  of  September,  1868.  :^cabw 

Hemarkt  htf  the  OffidaHiig  Sessions  Judge, — The  prosecutrix  ^^"' 

M  the  mother  of  the  deceased,  but  beyond  deposing  that  the  pri-  Indictment 
soner  is  naturally  of  a  violent  temper  and  is  always  quarrelling  quashed,  as  it 
with  his  wife,  she  throws  no  light  on  the  actual  circumstances  »pp»™  from 
•fdeath.  ofthe^S 

The  evidence  to  the  fact  of  beating  is  tliat  of  witnesses,  Nos.  officer  that  the 
1  to  6.  They  agree  in  atating  that  the  prisoner  returned  from  deceased  did 
work  about  12  o'clock  in  the  day,  when  he  had  a  quarrel  with  not  die  of  the 
his  wife  because  she  had  not  got  hi.-*  meal  ready  ;  that  he  beat  beating  which 
her  on  tke  back,  and  held  her  down  forcibly,  whereupon  she  **^®  her"^°ud 
cried  out  ;  tliat  the  daughter  of  the  deceased,  a  young  girl  of  IJ^-^  tberefiwe 
about  eif^ht  or  nuie,  came  up  and  assisted  her  mother  afber  the  not  guilty  of 
prisoner  had  left  her;  that  the  deceased  remaint-d  in  a  weak  culpable bomi- 
state  all  that  day,  and  that  next  morning  they  heard  that  she  ^^^^'  A*  ^^^* 
was  dead;  and  that  the  prisoner  in  naturally  very  hot-tempered.  ^^^^  *th^t*"^^ 
Most  of  the  witnesses  were  working  at  the  earthen-floor  of  the  ^j^^  opinion  of 
house  belonging  to  witness,  No.  5,  Gopal  Sirdar,  and  were  in  a  the  Sessions 
position  to  hear  and  see  what  passed.  Their  evidence  tallies,  Judge  there  is 
and  i«  trustworthy,  but  it  is  remarkable  that  they  all  speak  of  evidence 
the  beating  as  much  slighter  than  it  is  incontestiWy  proved  to  ®°^^'***^P' 
liav«  been,  as  the  deposition  of  the  Civil  Assistant  8urgeon  will  charge  of  wil^ 
shew«  The  itttle  daughter  of  the  deceased,  witness.  No.  7,  who  f jl  murder, 
had  spoken  out  before  the  Moulvie  wlio  went  to  investigate  the  the  prisoner 
case,  as  to  the  beating,  resolutely  refused  in  the  Sessions  Court,  should  be  com- 
to  say  anything  except  that  her  mother  had  committed  suicide  I^^^J^*^"  '^J^ 
by  hanging  herself.  She  had  evidently  been  tutored  by  the  the  Sessions 
piisouer  or  by  his  mother  to  adopt  this  line.  Judge    is  di- 

VOL.    VIII.  3   P 
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1858.  For  the  evidence  of  the  Civil   Assistant  Surgeon   shows  that 

^     ,     T      the  heating   must  have   been  severe,  bruises  and  extravasated 

blood  being  found  on  the  scalp,  back,  neck,  loins,  and   even  on 

Case  of      the  abdomen  and  knees.     Considerable   force  must   have  been 

Kbcabdi      exerted,  and,  in  all  probability,  some  stick  or  blunt  weap<m  was 

employed.     But  this  beating,  though  more  severe  than  the  wit- 

rected  to  give  ^^^^es  would  make  out,  was  not  sufficient  to  cause  death,  which 

orders  accord-  ^^  caused  by  pressure  on  the   windpipe,  the  face  and  eyes  pre- 

ingly  and  pro-  senting  all  those  appearances  which  usually  result  from  slrangu- 

ceed   on    the  lation,  though  there  was  not  a  trace  of  a  rope  outside  the  neck, 

tl^^  h     e^u  ^^^  ^^  ^^®  tongue  protruded  as   it  would  have  done  had  tlie 

the         usual  woman  hung  herself.     The  woman  wan  quite  healthy  otherwise, 

course,  taking  <^nd  there  was  no  trace  of  disease  about  her,  such  as  the  piisoner 

care   to   have  hinted  at   before  the  police  or  the  Magistrate.     The  witnesses 

all    the    wit-  to  the  sooruthal  also  speak  to  the  marks  of  severe  l)eating.   But 

"Tn.S  ^^e  ^^®  inedical  evidence  is,  obviously,  of  the  greatest  iui[>ortanceiQ 

S^geoTmur!  »  ^ase  like  this. 

der  as  to  the  Witnesses  Nos.  12  to  16,  saw  the  deceased,  towards  evening, 
facts  in  detail,  lying  in  a  very  weak  state,  and  heard,  either  from  herself  or 
and  a  fresb  fr^m  the  little  girl,  No.  7,  that  the  prisoner  had  beaten  her 
from  The^r"  ^^^^^^  ^^^^  "ce  was  not  ready. 

soner.  Witnesses  Nos.  17  to  19,  heard  the  prisoner  admit  to  the 

chowkeedar  that  he  had  beaten  his  wife,  but  beg  this  function- 
ary  to  save  him  and  to  say  that  deceased  had  committed  suicide. 
The  prisoner  applied  to  the  witnesses  for  the  same  purpose,  and 
they  mentioned  the  fact  to  the  mohurrir  of  the  thauaah  when 
he  came  to  the  village. 

The  prisoner,  before  the  Sessions,  admitted  that  he  had  struck 
his  wife  twice,  but  said  that  she  had  afterwards  hung  herself 
for  shame ;  and  that  ants  had  produced  the  appearances  seen  oa 
the  corpse,  which  is  simply  impossible.  He  called  tliree  witnesses 
who  knew  nothing  whatever. 

The  Chowkeedar  of  the  village  reported  the  death  as  oned 
suicide  by  hanging,  though  he  admitted  that  he  came  away 
rather  in  a  hurry  and  did  not  look  to  see  if  there  were  marks  out- 
side  the  neck.  When  tlie  mohuriir  went  to  the  village  he 
found  one  party  asserting  the  death  to  be  caused  by  beating, 
and  another  imputing  it  to  suicide.  But  it  is  quite  clear  that 
he  was  then  unable  to  obtain  proofs  of  either  assertiju,  and  the 
Darogah  in  the  final  report  said  that  he  could  get  uoeje- 
witnesses  to  the  beating,  which,  from  the  marks,  he  fully 
believed  to  have  taken  place.  On  this,  the  Magistrate  deputed 
the  Moulvie  to  investigate  the  case,  and,  on  his  arrival,  the 
eye-witnesses,  who  had  almost  all  kept  out  of  the  way  through 
fear,  came  forward  and  deposed  to  what  they  had  seen. 

There  is  not  a  shadow  of  proof  that  the  woman  committed 
suicide.  The  medical  evidence  precludes  any  idea  of  the  sort, 
and  there  is  no  evidence  that  the  woman  was  found  or  seen 
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hanging  by  any  one,  while  it  is  quite  impossible  that  a  woman 
in  the  weak  state  she  was  seen  in  by  ertMlible  witnesses,  could  ' 
have  hung  herself,  especially  in  the  small  cooking-shed  where 
the  prisoner  dragged  her. 

There  is  direct  evidence  to  the  beating;  and  though  the 
witnesses  speak  of  it  as  slighter  than  it  really  was,  they,  with 
curious  inconsistency,  all  say  that  when  they  heard  of  the  death 
next  morning,  they  at  once  imputed  it  to  the  blows,  and  rejected 
any  idea  of  suicide.  Witness  No.  1,  Koresh  Mahommed,  ex- 
pressly says  that  the  prisoner  called  him  early  and  told  him  of 
the  death,  when  the  witness  went  and  saw  the  body,  and  the 
prisoner  at  that  time  invented  a  story  of  suicide  by  hanging. 

I  agree  with  the  remark  made  by  the  Magistrate  that  the 
witnesses  have  not  deposed  to  the  full  extent  of  the  beating, 
and  I  am  not  at  all  satisfied  that  something  more  did  not  take 
place  during  the  night  of  which  no  witness  is  aware,  or  if  aware, 
will  not  explain. 

Because,  what  are  the  facts  ineantestibly  proved,  and  what 
legitimate  presumptions  may  be  drawn  from  them  ? 

The  prisoner  comes  home  in  a  bad  temper,  and  has  a  quarrel 
with  his  wife,  whom  he  beat?,  though  not  perhaps  with  any 
malice  aforethought  nor  with  any  previous  intention  of  doing 
her  any  deadly  injury.  Still,  the  woman  lies  in  a  weak  and 
helpless  state  till  the  evening,  while  her  husband  (see  evidence 
of  No.  14,)  walks  up  and  down  and  pays  her  no  attention.  In 
the  morning  she  is  reported  to  be  dead,  though  it  is  pretty 
clear  that  the  beating  alone  did  not  kill  her,  and  a  story  of 
suicide  is  circulated,  of  which  there  is  neither  probability  nor 
proof.  These  facts  being  proved,  it  seems  to  me  a  very  natural 
and  probable  conclusion  from  them  that,  during  the  night,  the 
prisoner  must  have  inflicted  some  further  injuries  on  his  wife 
either  by  squeezing  or  pressing  her  throat  from  which  she  died, 
or  that  he  must  have  so  squeezed  her  at  the  time  of  the  beating 
that  very  little  more  violence  at  any  time  was  quite  sufficient  to 
kill  her  ;  and,  considering  the  medical  evidence,  I  would  adopt 
this  the  more  readily  because  of  the  difficulty  of  proving  the  fact 
of  squeezing  the  throat  by  more  positive  evidence,  and  of  the 
obvious  facihty  for  the  prisoner  of  shewing  that  death  was 
owing  to  suicide,  if  suicide  there  had  been,  on  this  I  would  refer 
to  the  doctrine  of  violent  and  probable  presumptions  clearly 
laid  down  in  Archibald's  pleading  and  evidence,  page  202. 

1  am  even  of  opinion  that  there  was  enough  to  make  the  charge 
one  of  wilful  murder,  because,  though  there  was  no  malice  be- 
fore the  beating,  there  was  malice  afterwards  in  his  treatment 
of  her,  and  such  treatment  as  could  only  have  proceeded  from  a 
bad  heart. 

The  Jury  unanimously  found  the  prisoner  guilty  of  the  crime 
charged,  and  I  agree  with  them. 
3  p  2 
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October  7. 

Case  of 

Bbcabdi 

Ghazi. 


On  reference  to  precedents  1  find,  that  fourteen  years'  impri- 
sonment has  been  usually  awarded  in  such  cases  by  the  Nizamui 
Adawlut,  though  imprisonment  for  life  has  been  given  in  aggra- 
vated cases. 

I  consider  this  decidedly  an  aggravated  case.  The  treatment 
of  the  deceased,  on  the  slightest  provocation,  was  very  severe. 
The  conduct  of  the  prisoner  subsequently  indicates  a  thorough- 
ly bad  spirit.  I  would  inflicfc  on  him  the  heaviest  sentence  of 
which  the  law  admits,  and  recommend  that  he  be  sentenced  to 
transportation  beyond  seas  with  hard  labor  for  life. 

Besoluiion  by  the  NizamtU  Adawlut. — (Present:  Messrs 
C.  B.  Trevor  and  H.  V.  Bayley.)  The  Court  observe  that 
the  evidence  for  the  prosecution,  especially  that  of  the  Civil 
Assistant  Surgeon,  clearly  shows  that  the  deceased  did  not 
die  of  the  beating  she  received  from  the  prisoner.  The  Offi- 
ciating Sessions  Judge  concurs  in  this,  and  remarks  **  though 
it  is  pretty  clear  that  the  beating  alone  did  not  kill  her, 
and  a  story  of  suicide  is  circulated  of  which  there  is  neither 
probability  nor  proof.  These  facts  being  proved,  it  seems  to 
ine  a  very  natural  and  probable  conclusion  from  them  that 
during  the  night  the  prisoner  must  have  inflicted  some  further 
injuries  on  his  wife,  either  by  squeezing  or  pressing  her  throat, 
from  which  she  died,  or  that  he  must  have  so  squeezed  her  at 
the  time  of  the  beating  that  very  little  more  violence  at  any 
time  was  quite  sufficient  to  kill  her  ;  and,  considering  the  medi- 
cal evidence,  I  would  adopt  this  the  more  readily  because  of  the 
difficulty  of  proving  the  fact  of  squeezing  the  throat  by  more 
positive  evidence." 

The  Officiating  Sessions  Judge  concludes  by  expressing  his 
opinion  *'  that  there  was  enough  to  make  the  charge  one  of 
wilful  murder j^  and  by  convicting  the  prisoner  of  culpable  hh 
micide.  The  testimony  of  the  medical  officer  in  r^ard  to  the 
beating  is  that  of  the  blows  *'  none  were  sufficient  of  themselves 
tu  cause  death.  But  the  face  was  much  swollen,  the  veins  be- 
ing apparent  through  the  skin,  the  eyes  were  much  congested, 
but  the  tongue  did  not  protrude,  as  it  generally  does  in  hang- 
ing ;  and  consequently  1  infer  the  death  to  have  occurred  bj 
strangulation  alter  the  beating.  The  strangulation  may  have 
taken  place  some  time  afterwards.  There  was  no  marie  what- 
ever of  a  rope  on  the  neck,  such  as  must  have  been  there,  had 
the  death  really  resulted  from  hanging ;  force  must  have  beeu 
used  both  in  the  beating  and  strangling  process." 

The  above  extracts  show  that  the  deceased  did  not  die  of  tlie 
beating.  Therefore  the  prisoner  is  not  guilty  of  the  culpable 
homicide  of  the  deceased  arising  from  the  beating ;  and  of  that 
and  that  alone  has  he  been  charged  and  convicted. 

But,  on  the  other  hand,  if  there  be  sufficiently  strong  pre- 
sumptive evidence  of  strangulation  of  the  deceased  by  prisoner. 
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as  intimated  by  the  Officiating  SesBions  Judge,  or  other  evi^ 
denoe  of  that  fact,  the  charge  should  be  wilful  murder,  and  the  ' 
prisoner  should  be  tried  on  that  charge ;  and  this  he   has  not 
been. 

The  Court  therefore  quash  the  proceedings  and  direct  that 
the  prisoner  be  charged  with  wilful  murder  and  tried  upon  that 
charge. 

In  giving  this  instruction,  the  Court  refer  the  Officiating  Ses- 
sions Judge  to  the  precedent  of  this  Court  dated  3rd  September, 
1857,  part  II.  volume  7,  pages  235-7,  case  of  Jogee  Munnoo, 
Midnapore,  and  (to  use  the  words  of  the  instructions  in  that 
case)  ''  direct  that  the  Sessions  Judge  cause  him  (the  prisoner) 
to  be  committed  on  a  charge  of  wilful  murder,  when  he  will  pro- 
ceed on  the  new  trial  on  that  charge  in  the  usual  course,  taking 
care  to  hare  all  the  witnesses  re-examined  on  the  charge  of 
murder  as  to  the  facts  in  detail,  and  a  fresh  defence  taken  from 
the  prisoner." 

The  Court  have  to  add  that  the  witnesses  should  be  examin- 
ed as  to  whether  anj  and  what  persons  (besides  the  prisoner) 
had  access  to  the  deceased,  from  the  time  of  the  beating  to  that 
of  her  death,  and  upon  all  circumstances  which  can  tend  to 
throw  light  on  the  facts  and  occurrences  in  the  case  daring  that 
interval. 


1858. 


October?. 

Case  of 
Recabdi 

QUAZL. 


REGULAR    CASES. 


NOVEMBER, 
1858. 
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REGULAR  CASES. 

November  1858. 


Present  : 
H.  V.  BAYLEY,  Esq.,  Qfflciating  Judge. 

GOVEUNMEJ^T  and  JOOGUL  KISHEN  KOOND 

ver8U9 

SULLOO  KHAN  (No.  1,)  AINOODEEN  (No.  2,)  TAHEB 
MAHOMED  (No.  8,)  KORBAN.  (No.  5,)  SUMMIROO- 
DEEN  ALIAS   SOMWEE  (No.  6,)  FYZUR  ALLY  (No. 

7,)  AND  BABUR  ALLY   (No.   8.)  Backergunge. 

Cbime  Chaboed. — Ist  count,  dacoity  attended  with  beatins^        . oe^. 
the  prosecutor  and  breaking  two  of  his  teeth,  and  carrying  off  _ 


property  valued  at  Oo.'s    Rs.  1337-12  ;   2nd  count,  knowingly  November  4. 
and  wilfully  receiving   and  keeping  the  property   obtained  by       ^        -    ' 

^"<^«'^J-  Suli^Khan 

Obiate  Established. — Prisoners  Nos.  1,  2,  3,  5,  6  and  8,  1st    and  others, 
count,  dacoity  attended  with  beating  the  prosecutor  and  break- 
ing two  of  his   teeth.     Prisoners,    Nos.  1,  2,  3,  5,  6,  7  and  8,     Prisoners 
2nd  count,  knowingly  and   wilfully  receiving   and   keeping  the  convicted     of 
property  obtained  by  dacoity.  eWde'nci  toTlle 

Committing  Officer. — Mr.  H.  A.  B.  Alexander, '  Magistrate  findhiff^of'the 
of  Backergunge.  ^  property  bon4 

Tried  before  Mr.  P.  B.  Kemp,  Sessions  Judge  of  Backer*  fide  witU  the 
gunge,  on  the  3rd  June,  1858.  prisoners    be- 

Bemarks  hy  the  Sessions  Judge. — I  tried  this  case  alone  un-  "*^,  ^^l*^*"*  ""^ 
der  the  provisions  of  Act  XXIV.  of  1843.  ^4  ft  un- 

The  prisoners  Nos.  1,  2,  3,  5,  6  and  8,  confessed  both  before  able  in  any 
the  police  and  before  the  Magistrate ;  these  confes:$ions  were,  in  way  to  rebut 
my  opinion,  voluntary,  and  they  have  been  sufficiently  attested.  *^®  presump- 
1  did  not  observe  any  mark  of  violence  on  the  persons  of  the  **^y.  b  ed 
piisoners.  A  considerable  quantity  of  property  was  cither  pro-  ^^  ^\^  f^^' 
duced  by,  or  found  in,  or  near,  the  bouses  of  the  prisoners  Nos.  The  confes- 
1,  2,  3,  6,  6,  7  and  8.    .  sions    to    the 

No.  7,  confessed  before  the  police  and  he  resides  in  the  same  Police  and  Ma- 
house  as  prisoner  No.  8.  Sid^^ts   un*^ 

The  prisoner  No.  1  cites  no  witnesses  to  his  defence.  The  wit-  trustwortliy 
nesses  for  the  prisoners  Nos.  2,  3,  5,  G,  7  and  8,  do  not  depose  and  given  uu^ 
to  any  thing  materially  in  favor  of  the  prisonors.  der  ill    trejit- 

The  prisoners  are  clearly  guilty  of  dacoity  and  of  receiving  "'®"*  ^^  ^^^ 
and  keeping  property  obtained  by  dacoity  and  they  have  been  ^^  ^^^^j  and 
scntencotl  as  shewn  in  Column  12  of  this  statement. 

yoh.  VIII.  3  Q 


November  4. 

CnRe  of 

Si  i.ia)o  Khan 

iiikI  otlicrd. 
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1858.  Sentence  passed  by  the  hirer  Court. — Prisoners  No«.  I,  2,  3, 

5, 6  and  8,  each  to  be  imprisoned  for  ten  years  with  labor 
and  irons.  Prisoner  No.  7,  to  be  impriisoned  for  seveu 
years  with  labor  and  irons. 

Remarks  by  the  Nizam ut  AJaiolut — (Present:  Mr.  H.  V. 
Bay  ley.)  The  prisoners  ap|>eal  in  one  general  petition,  although 
some  of  them*  urge  grounds  special  to  themselves  and  to  their 
own  cases. 

The  pleas  in  the  general  appeal  urged  by  all,  are : — 

I.  That  the  confessions  to  the  police  were  extorted  by  beating 
and  burning  the  prisoners  ;  and  by  restniint  and  threats  against 
their  female  relatives ;  and  that  the  witnesses  prove  this. 

II.  That  the  confessions  to  the  Magistrate  were  made  partly 
from  fear  of  the  burkun^lazes  sent  by  the  Darogah  with  the 
jirisoners  to  the  Magistrate  ;  partly  from  hopes  of  escape  held 
out,  if  they  repeated  their  confest^ions  ;  and  partly  from  the 
knowledge  of  the  prisoners  that  being  separated  from  their 
female  relatives,  the  latter  were  liable  to  ill-treatment  by  the 
police  in  the  moi'ussil. 

III.  That  the  search  for  stolen  property  was  not  duly  con- 
ducted ;  i.  e.  by  respectable  villagers  being  placed  around  tlie 
premises  at  tlie  time  of  the  search,  but  that  the  police  put  in 
the  property  in  each  place  where  it  was  found,  and  then  taking 
it  thence,  shewed  it  to  the  witnesses,  as  if  it  had  been  fouiid 
bond  fide  with  the  |)risoners. 

IV.  That  the  native  doctor  at  the  Sessions  stated  the  scars 
on  the  prisoners  not  to  be  those  of  recent  bums ;  but  without 
giving  reasons  or  data  for  his  statement. 

Prisoner  No.  2,  Ainoodeen,  urges  specially,  that  there  never 
was  a  dacoity  at  all  in  prosecutor's  house;  that  he,  (prisoner 
No.  2,)  had  an  intrigue  with  the  wife  uf  witness  No.  I,  the  son 
of  the  prosecutor  ;  that  therefore  the  charge  waa  brought 
against  him ;  but  that  as  such  a  charge  of  dacoity  could  nob 
avail  against  a  single  individual,  seven  other  persons  were  drag- 
ged in  promiscuously  as  i)risoner8,  in  order  to  make  up  a  sufficient 
number  to  support  the  false  charge  of  dacoity.  Farther  that 
this  prisoner  denied  the  charge  on  the  29fch  March  before  the 
police,  but  that  this  denial  was  not  recoriled. 

The  dacoity  occurred  on  the  night  of  the  27th  March.  On  the 
28th,  witness  No.  1,  the  son  of  the  prosecutor,  gave  informatiou 
to  the  police ;  but  not  stating  that  his  father  or  any  one  had  re- 
cognised any  of  the  dacdits ;  and  he  added  that  his  father  was  ill 
ami  unable  to  come  himselC.  On  the  29th,  the  prosecutor  giive  his 
atutement  on  oalh  ;  sayinj;  that  he  recognized  Meah  Khan,  Dow- 
lut  Mullick,  Kanaye  Mullick  and  prisoner  No.  2,  Ainoodeen.  Ou 
the  same  day  the  police  Uarogah  reports  that  the  prosecutor 
W.MS  weak  and  ill  when  he  made  the  above  statement ;  but  had 
verbally  informed  him  aftei  wards  when  he  was  better  that  be 


SiriiLoo  KtiiN 
and  otliur8. 
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had  recognized  by  the  moon-light  prisoner  No.  2,  and  Alif.  The        1858. 
prosecutor   atated  to    tlio    Maufistrate   tliat  be   had    recognized  Tl         ~ 
prisoners  Nos.  1    and  2  by  their   voices  ;  and    at   the    Sessions     ^^^*" 
that  he  had    recognized   prisoners    Nos.  1,  and  2,  and  Alif  ^f  <^„^^^^^[^ 
their  voices. 

Witness  No.  1,  tbe  son  of  the  prosecutor  wbo  was  as  close 
to  the  dacoits  at  the  time  of  the  dacoity  as  his  father,  deposes 
tl»at  he  recognized  no  one,  and  no  other  witness  deposes  in 
support  of  the  prosecufcor^s  alleged  recognition. 

Witnesses  Nos.  52,  53,  6Jj,  55,  and  5C>,  clearly  prove  the 
occurrence  of  the  dacoity  and  corroborate  prosecutor's  statements 
in  regard  to  that,  and  in  regard  to  his  property  having  been 
plundered,  and  himself  bound.  These  witnesses  came  up  imme- 
diately after  the  occurrence  of  the  dacoity;  and  witness  No.  5t>, 
a{)prehended  prisoner  No.  1,  in  a  jungle,  having  suspected  him, 
as  he  had  absconded. 

The  property,  articles  No.  11  to  105,  was  found  in  the  houses 
of  the  prisoners  Nos.  I,  2,  3,  5,  6,7  and  8,  and  duly  and  fully 
identified  as  prosecutor's  by  him.  his  son  witness  No.  1,  and 
other  independent  evidence.  Tiie  evidence  to  the  finding  of  the 
l>ropeTty  bond  Jlde  with  the  prisoner  is  clear  and  unshaken. 
It  goes  to  shew  that  the  prisoners  themselves  in  the  presence 
of  these  witnesses  pointed  out  where  it  was. 

The  defence  of  the  prisoners  is  to  the  same  effect  as  their 
appeal ;  i.  e.  that  their  confessions  (except  prisoner  No.  7,  who 
denies  throughout)  were  extorted  by  threats  and  ill-treatment 
to  themselves  and  their  women  ;  and  that  they  bore  at  the 
trial  the  marks  of  the  burning.  The  Sessions  Judge,  however, 
on  this  point  records:  "  The  confessions  were,  in  my  opinion, 
voluntary  and  they  have  been  sufiiciently  attested.  I  did  not 
observe  any  mark  of  violence  on  the  persons  of  the  prisoners." 
The  prisoners  in  tiieir  appeal  speak  of  tlieir  examinati«>n  in 
Court  by  the  native  doctor,  but  no  deposition  of  tins  ofiicer  i?^ 
on  record  (as  it  should  have  been  if  he  did  make  any  such 
examination)  or  is  alluded  to  b}"^  the  Sessions  Judge.  The 
witnesses  to  the  confessions  to  the  police,  Nos.  6,  7,  8,  0,  10, 
11,  12  and  13,  depose  generally  that  they  were  free  and  volun- 
tary, but  with  these  exceptions,  witness  No.  10,  says  he  heard 
the  Darogah  had  beat  the  ptisoners,  Nos.  3  and  4.  Witness 
No.  13,  says  prisoner  No.  4,  (released)  wa^  beat ;  not  No.  3 ; 
that  the  Darogah  took  the  wife  of  prisoner  No.  0,  into  hi;^ 
(the  Darogah's)  boat ;  and  that  the  Inuuls  of  all  the  prisoners 
were  tied.  The  Sessions  Judge  makes  no  reference  to  this 
evidence  in  his  remarks.  The  witnesses  for  the  defence  speak  to 
character,  but  do  not  directly  support  the  plea  of  the  confessions 
having  been  extorted  by  violeniie.  The  witnesses  called  by 
Ainoodeen  prisoner  No.  2,  say,  there  was  a  general  rumour  of 
his  intrigue  with  the  wife  of  the  prosecutor  witness  No.  1 ; 
3  Q  2 
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1858.        but  he  did  not  kaow  the  fact  otherwise.     This  prisoner's  plea 

t:        '      7"  that  his  denial  of  the  29th  March  was  not  recorded  is  untrue; 

ovem    r    .  ^^^  ^^^^  record  shews  the  contrary,  and  that  afier  prisoner  No. 

Cs»e  of       1^3^  (Suloo  Khan^s)  apprehension  and  confession,  this  prisoner  cou- 

»nd^lier»    ^"^ssed.  But  looking  to  the  .evidence  abore  detailed  of  witnesses 

Nos.  10  and  13, 1  cannot  trust  the  confessions,  because  I  see  no 

reason  to  doubt  that  evidence,  (which  is  for  the  prosecution,) 

and  if  the  Darogah  beat  one  prisoner,  and  kept  the  wife  of 

another  in  his  boat,  it  cannot  be  safely  supposed  that  similar 

evil  influence  and  coercion  were  not  used  in  regard  to  the  other 

prisoners.  Then  the  repetition  to  the  Magistrate  cannot  be  safely 

trusted,  if,  as  the  above  evidence  shews  to  be   most  probable, 

the  females  of  the   prisoners  were  interfered   with   and    kept 

under  the  control  of  the  police.     Further,  the  original  defect 

in  the  confessions  to   the  police  most  be  regarded  to  a  certain 

extent  as  affecting  the  trustworthiness  of  the  confessions   to  the 

Magistrate. 

The  question  now  remains  whether  irrespective  of  these  con- 
fessions on  which  the  charge  of  dacoUy  is  admitted,  that  charge 
can  be  otherwise  sustained.  In  regard  to  the  confessing  prison- 
ers Nos.  1,  2,  3, 5,  6  and  8,  I  think  it  can.  The  rule  of  evidence 
on  the  point  is,  that  when  the  possession  of  the  whole  or  a  por- 
tion of  the  stolen  property  is  clear,  it  is  sufficient,  even  standing 
alone,  to  assume  the  shape  of  a  violent  presumption  of  the  truth 
of  the  charge  of  robbery,  and  to  cast  on  the  accused  the  burden 
of  rebutting  that  presumption,  by  shewing  that  he  or  they  did 
not  wrongly  come  by  the  pro|>erty,  especially  in  a  caste,  where, 
as  in  this,  there  is  no  doubt  of  the  dacoity  having  occurred,  and 
the  property  found  having  been  plundered  therein. 

Acting  on  this  rule  1  convict  the  prisoners  Nos.  I,  2,  3,  5, 
6,  7  and  8,  of  dacoity,  and  uphold  the  sentences  passed  on  them. 
1  convict  No.  7  of  dacoity,  whereas  the  Sessions  Judge  has  only 
convicted  him  of  receiving  stolen  property  knowing  it  to  be  stolen. 
I  do  so,  because  the  rule  of  evidence  cited  equally  applies  to  him. 
At  the  same  time  of  course,  I  cannot  under  Section  lY  Act 
XXXI.  of  1841  enhance  the  punishment  inflicted  by  the  Ses- 
sions  Judge  as  for  the  lesser  crime. 

I  reject  all  the  appeals. 

The  conduct  of  the  Darogah  should  form  the  subject  of 
special  enquiry  by  the  Magistrate  under  sanction  from  the 
Superintendent  of  Police,  with  reference  to  the  above  remarks. 

The  Sessions  Judge  will  be  good  enough  to  state  if  the  native 
doctor  made  any  statement  in  regard  to  the  marks  on  the 
prisoners  as  alleged  by  them  in  their  appeal  'j  and  if  80,  why 
such  statement  was  not  recorded  i 
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Pbesewt  : 
G.  LOCH  AWD  H.  V.  BAYLEY,  Esqs.,  Officiating  Judges 

GOVERNMENT 

versus  „     , , 

Hooghly. 
GUDADHUR  BAGDEE.  ^  ^ 

Cbtmb  Chabged. — Ist  count,  dacoitj  on   tlie   night   of  the       ^^^^' 
2l8t  February,  1847,  on  the  house  of  Fazley  Ahmud   of  Chuck  November  8. 
Hajee,  thannah  Jahanabad,  zillah  Hpoghlj  ;  2nd  count,   having 
belonged  to  a  gang  of  dacoits.  Gim^^DnuB 

Committing  Oriicer. — Mr.   T.  E.  Ravenshaw,  Commissioner     Bagdbb. 
for  the  suppression  of  dacoitj  at  Hooghlj. 

Tried  before  Mr.  E.  Jackson,  Officiating  Additional  Sessions  Prisoner  re- 
Judge  of  Hooghly,  on  the  2l8t  September,  1858.  leased  as  one 

Eemarks  by  the  Officiating  Additional  !Sessions  •Tw^^.— The  °^  *^®  approv- 
prisoner  pleads  iw>^  fl'wt/^y.  He  was  apprehended  on  the  7th  f*^^  witnesses 
A  *.    1  oro  i.    I       •        u         •  1  i-      1  •  i.  1  '^^  ''^^^  men- 

August,  1858,  warrants  having  been  issued  lor  his  arrest  several  tioned        liis 

montiis  previously,  which  lie  had  evaded  by  absconding  from  his  name    in    his 

village  'i'ello  in    thannah  Rajbulhat,  zillah  Hooghly,   and   con-  original    con- 

ceahn^  himself  in  the  neighbourhood  of  Howrah.  fession  :     and 

Witnesses  Nos.  1  and  2,  approvers,  give  evidence  implicating  **^®  ^j^®^^^"^ 

BecordNo  77.  ^'""Z"  *^'^   dacoity  at  Chuck  Hajee  ^.„    ^^j^^d 

ttecora  iNo.  77.^  on  the  21st  February,    184,7.     Their  and  was   not 

original  confessions  were  recorded  on  the  6th  March,   and  12th  satisfactorily 
May,  1858  respectively,  before  the  pnsoner's   arrest.     The  ap-  corroborated 
prover- witness  No.  1,  Dwaree  Bagdee  did  not  in  his  confession,  ^^  other  mde- 
mention  the  name  of  Gudadhur  Bagdee  or  of  his  brother  Chidam  denc^ 
Bagdee  Cbowkeedar  as  being  present   at   this   dacoity,  in   fact     The   necea- 
their  names   do   not   appear   in   his  confession  to  any  dacoity.  sitj  of  having 
I  observe  also  that  the  name  of  approver-witness  No.  2  is   also  complete  and 
not  given   in   his  original  confession.     On  cross-examination  on    satisfactory 
these  points,  he  attributes  the  omissions  to  forgetfuluess.     The  ^j^ence*  ^to 
Dacoity   Commissioner   admits     this   excuse   on   the    ground  8U)>port      the 
that    when   the   prisoner   was   arrested    and     brought   before  evidence  of  ap- 
him,  he  was   placed  among  strangers  and  identified  by   both  provers  point- 
approvers,   and  witness   No.    I's  recognition   of    him,     then  ^  out,  parti- 
was  "  clear   and  distinct  and   every  care  was  taken  to  pre-  ^  where  onfv 
Tent  the   possibility  of  collusion."      I   am  of    opinion   that  one  specific  act 
this  witness  Ilwaree  Bagdee*s  deposition  cannot  be  considered  of  dacoity   is 
good  against  the  prisoner.    The  whole  of  the  proceedings  of  charged, 
the  dacoity   commissioner  turn  on  the  original  confession  of  the 
approver.     This  is  taken  down  or  should  be,  with  the  greatest 
care  and  caution,  and  every   enquiry   and   examination  should 
then  be  made  to  ascertain  from  him  the  names  of  every  member 
of  the  different  gangs  with  which  he  cominitted  dacoity.  While 
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1858.         recording  it,  the  approver  is  kept  separate   and   not   permitto<I 
"^  any   opportunity   of  comronnication    or  collusion    with    other 

jNovem  er  8.  appj-overH.  As  a  general  rule,  he  must  not  be  allowed  in  lii« 
Case  of  subsequent  depo:<itions  on  oath  to  e;o  beyond  this  confession. 
Baodbb*  Although,  however,  1  would  not  admit  the  witness's  plea  of  for- 
getfuhiess  as  regards  the  prisoner,  I  would  allow  witness  No.  IV 
confession  to  be  so  far  corroborative  of  witness  No.  2's  con- 
fession and  deposition  as  to  the  rest  of  the  gang  and  generally 
as  to  the  circuinstances  of  the  case,  so  far  as  he  does  relate 
them.     The  very  discrepancy  shows  there  was  no  collusion. 

Witness  No.  2*s  defiosition  being,  in  accordance  with  his 
original  confession  may,  so  far,  be  considered  good  against  the 
prisoner.  It  remains  to  be  considered  how  far  it  is  corrobor- 
ated by  the  record  of  the  case. 

The  approvers  state  that  one  of  the  Tello  Bagdees    was   the 
spy  on  the  occasion,  and  that  it  was  said    that   the  Mussulman 
in  whose  house  it  was  committed,  had  lately  brought  a  quantity 
of  property  and   cash    from  Calcutta. 
^•^®  "•  From  the  deposition  of  the  owner  of 

Page  84.  ^^**^   house  and   the    list  of  property 

he  gave  in,  it  would  appear  that 
he  deposed  to  5000  Rs.  in  cash  and  2000  Rs.  worth  of  orna- 
ments and  other  articles  being  plundered.  I  believe  this  to  be 
an  exaggeration,  but  the  approvers  do  say  that  they  obtaiiie<l 
a  large  booty.  Witness  No.  1  saying  that  for  his  own  share 
alone  he  received  lis.  200. 

Suspicion  at  the  time  fell   upon    the   durwan   of  the   house, 
Gholaniee  Bagdee  of  Batanol,  and  with  good  grounds  apparent- 
ly.    Tiiis  Gholamee  is  mentioned   in    the   confessions   of  both 
approvers.     The  dacoity  occurred  on  the  21st  February  and  on 
p  .      ,  -g  the  23rd,  he  gives  a  deposition  to  the 

^  *  police,  stating    that    he   recognized 

among  the  dacoits  approver-witness  No.  2,  Seetul  Bagdee, 
approver-witness  No.  1  Dvvaree  Kagdee  and  his  brother  Bhoja 
Bagdee,  whom  he  then  calls  Gorachand  Bagdee's  sons-in-law, 
two  Bagdees,  of  Moishnan,  he  subsequently  gives  their  names, 
clearly  shewing  that  it  was  to  these  two  he  alluded,  and  also 
the  prisoner  Gudadhur  Bagdee  and  his  brother  Chidam  Bagdee 
whom  he  particularly  points  out  as  having  bound  him,  he  men- 
tions also  seven  otiier  names  which  do  not  tally  with  the  aj»- 
prover*8  statements.  Kishtomohun  Sircar  Phareedar  deposed 
p      27  ^^  ^^®   police,  that   he    had   on   the 

^       '  night  of  the  dacoity,  seen  the  prisoner 

Gudadhur  and  his  brother  CJiidam  going  about  in    a   suspicious 
manner.     On   the  2nd  March,  the  Darogah   seut   in  Gholamee 
p       -jj  liagdec  as  a  prisoner,  reporting  that  tiie 

whole  of  the   enquii-y    made    by    him 
shewed  him  to  be  one  of  the  dacoits  :  aud  on  the  3rd  March  he 


Bagdek. 
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n        ^/^  i.   /•/»  eave  a  confesdion  to  the  Maffistrate  in        1858. 

Pages  60  to  66.  i-  i     u  i        i    i  r  •«.      • 

^  which    he   ackowledges   couiphcity    m  "^ 

the  dacoity  and  again  charges  the  Moishnan  Bagdees  with  the  ^<^^®"»"'*»'  ' 

crime  this  time  hy  name,  but  states  that  before   the  Police   he       ^•se  of 

intn)dueed  the  other  nam«'S  at  the  instigation   of  tiie   owner    ^J^.^:^?i*y^ 

ol'  the  house,  because  they  were  suspected  parties.     The  Deputy 

p       227  Magistrate    n-uoni mended    the    coni- 

'  mitment  of  Gholaiuee   Bagdee,  Bho- 

johuree  and  Dwaree  Bagdee  and  one  Shantee  Dullya  also  named 

p      2«Q  by  tlie  approvers  to  the  iSessions,  but 

^        '  the  Magistrate  directed  their  release. 

Approver  witness  No.  2,  further  implicates  the  prisoner  in 
a  dacoity  in  Joysingchuck,  but  tliis  is  not  specially  chai*ged, 
and  1  have  therefore  not  gone  particularly  into  it.  The  prisoner's 
name  is  in  the  approver's  original  confession  to  that  crime,  and 
his  confession  regarding  cei'tain  Bagdees  of  Tello  being  among 
the  gang,  is  borne  out  by  the  confessions  of  per-ons  arrested 
on   the   spot   at   the   time,    but  the 

Kecord  No.  75.  prisoner's  name  does  not  appear  iu 

Pago.  9  and  11.  these.  •     u-     .  <• 

1  he  prisoner  urges  in  his  deienco 
that  he  was  a  malpaik  in  the  zemindar's  cutcherry  at  Tello  and 
as  such,  was  called  on  to  assist  the  police  in  the  arrest  of  the 
approvers  and  their  confederates,  after  the  Telpoor  and  Joy- 
sitigchuck  dacoities,  for  which  they  are  now  paying  him  out. 
His  witnesses  give  him  a  good  character  as  far  as  they  go. 

I  am  of  opinion  that  the  deposition  of  approver- witness  No. 
2,  is  borne  out  generally  as  to  the  facts  of  the  dacoity  and  the 
gang  which  committed  it  by  approver  witness  No.  I's  confession, 
and  as  to  the  complicity  of  the  prisoner  by  Gholamee  Bagdee's 
first  statement  to  the  police,  in  wliich  I  place  more  reliance 
than  in  his  second  statement  to  the  Magistrate  which,  from  the 
way  it  implicates  respectable  men,  enemies  of  his  master,  shews 
that  it  was  prepared  at  the  hitter's  instigation.  I  would  therefore 
convict  the  prisoner  and  recommend  that  he  be  sentenced  to 
transportation  for  life. 

Memarka  hy  the  ^izamut  Adawlut. — (Present :  Messrs.  G. 
Loch  and  H.  V.  Bayley.)  The  prisoner  is  charged  with  having 
committed  a  dacoity  in  the  house  of  Fuzul  Ahmed,  Chuck 
Hajjee  Shona,  on  21st  February,  1847,  and  of  belonging  to  a 
gang  of  dacoits.  Two  approvers  depose  to  the  fact  of  his 
having  accompanied  them  when  the  dacoity  in  Hujjee  Shona 
was  committed. 

The  first  approver,  Dwari  Bagdee,  witness  No.  I,  in  his  con- 
fession to  the  Commis-^ioner  of  dacoity,  does  not  mention  the 
name  of  the  prisoner  as  among  the  robbers,  and  his  testimony 
as  regards  the  prisoner  inu:*t  be  at  once  rejected.  The  second 
approver  See tul  witness  No.  2,  mentions  the  prisoner's  name,  and 
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1858.         the  Sessions  Judge  considers  the  evidence  of  this  witness  cot- 

"J roborated  by  the  statement  made  bj  one  Golami  Bagdee  a  ser- 

Novembers,  yant  of  the  party   robl)ed,  who,  on  the  day  gubsequent  to  the 

Gwe  of       dacoity,  informed  the  Darogah  that  be  had  recognized  the  prifon- 

BaodjuT"   ^^  a*nong  otliers  at  the   time  of  the   dacoity  ;  Qolami  Bagclee 

was  suspected  of  being  an   accomplice  in  the  dacoity,  and  was 

sent  into  the  Magistrate  to  whom  he  made  a  confession  utterly 

inconsistent  with  his  former  statement.    In  it  be  charged  otlter 

parties  with  having  committed  the  robbery  and  omitted  tbe 

name  of  Gudadhur   Bagdee  and  others  formerly  charged.    Tbe 

Sessions  Judge  considers  the  statement  of  this  man,  made  to  the 

Darogah,  may  be  relied  upon  as  true ;  but  we  think  that  owing 

'  to  the  apparently  wilful  contradictions  made  by  Golami,  neither 

of  his  statements  can  be  trusted,  and  as  no  other  corroboration 

of  the  approver's  evidence  has  been  advanced,  we  think  it  alone 

insufficient  for  the  conviction  of  the  prisoner  and  direct  that 

he  be  released. 

In  the  7th  para,  of  hifl  letter,  the  Sessions  Judge  states  that 
the  approver  No.  2,  implicates  the  prisoner  as  being  concerned 
in  the  Jysing  Chuck  dacoity;  but  no  reason  is  assign- 
ed by  the  committing  officer  why  that  dacoity  was  not  enteivJ 
in  the  calendar  as  a  separate  count.  The  Court  observe  that  in 
several  trials,  lately  submitted  for  their  orders,  the  prisoner  or 
prisoners  have  been  charged  with  the  commission  of  only  one 
dacoity,  while  either  other  cases,  mentioned  by  the  approvers, 
are  omitted,  or  tliC  specific  crime  charged  is  the  only  dacoity  iu 
which  the  prisoner  is  known  to  have  been  engaged.  ^o«r, 
though  it  may  be  possible  to  convict  a  prisoner  on  the  general 
count  where  only  one  specific  act  of  dacoity  is  proved  againat 
him,  yet  it  must  be  obvious  that  to  do  so,  the  corroborative  evi- 
dence in  support  of  the  evidence  of  tbe  approvers  must  be  very 
complete  and  satisfactory,  both  as  to  the  specific  and  the  general 
count  and  the  charge  must  not,  as  in  the  present  case,  rest  on 
tlie  testimony  of  one  approver  uncorroborated  by  any  inde['eu- 
dout  evidence. 
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Present  : 

A.  SCONCE,  Esq.,  Judge  and  C.  B.  TREVOtt  and 
a.  LOCH,  Esq's.,  Officiaiing  Judges. 


GOVERNMENT  and  SREEMUTIA  BHYRUBEE 

versus 

NOBOO  PATUR  (No.  8,)  MUDHOO  GVVALLA  (No.  9.) 
SREEMUNT  BERA  (No.  10,)  and  JOOUaiSTEEU 
ADOCK   (No.   11.)  Midnapore. 

Ckime  Charoed. — Wilful   murder   of  Mussamut  Sooguiida         1858. 
Bewa  by  strangulation. 

Committing  Olficer.— Mr.  J.  M  Lowis,  Magistrate  of  Midiia-  ^"^""^^^  ^l- 
pore.  Case  of 

Tried  l)efore  Mr.  G.  -P.  Lejcester,  Sessions  Judge  of  Midna-  NobooPatdb 
pore,  on  the  9tb  August,  1 858.  *°**  ^'*'«"- 

Bemarks  hg  the  Sessions  Judge. — The  prisoners  plead  not    p^^^^. 
guiUg  and  set  up  alibi  and  extortion  of  their  confessions  in  en   oonricM^ 
defence.  as  ocoomplioea 

The  circumstances  of  the  case  are  brieflj  as  follows :  in   the    com- 

The  deceased  Soogunda,  a  widow,  appears  to  Iiave  done  good  '"j^aio"  ^[T^' 
l>u8ini*88  in  the  rice  trade,  and  to  have  been  assisted  in  it  by  JJ  wJ™mt  "^^ 
one  Munnoo  Panjah  of  tlie  adjoining  village  of  Rai  Rainachuck.  have  been  scn- 
Tbej  became  too  intimate,  and  a  criminal  intercourse  was  the  tenoed  capital- 
result.*     It  would  appear   from  Ij  and  two  to 

•Witness  x\o      16,  Sreemotee     ^j^^  evidence  that  Muunoo  Pan-  ^  imprisoned 
BuUchee,  pages  35  to  39.  ^^^.^   ^j^^  ^^^^^^^  ^  ^.  ^^^^  ,.^^.  Uon7oXe  tn 

the  defence,  had  become  aware  of  this  circumstance  and,  stung    oonformitv 
with  jealousy,  determined  to  get  rid  of  her  enemy  ;  with  tiiis  with  the  opi- 
purpose,  in  Phalgoon  last,  she  proposed   to  cancel  a  debt  of  nion   of    two 

eigliteen  Eupeesf  due  to  her  by  J"^ge»  ^r^be 

t  ^onfe^sion  of  Naboo  Pafur,     ^^^      -^^^^^  ^^   g,  Naboo  Patur  'nTi^f/'T" 
prisoner  No.  8,  before  police,  pagea     t  u  u  **  •  n  **'v   given  by 

107  to  108.  '^  ^®  ^^^^  procure  a  '' goonm    them,  while  a 

(sorcerer)  to  effect  her  purpose,  third  Judge 
Whether  anything  was  done  in  pursuance  of  this  wish  is  Udt  would  have 
divulged.  But  on  the  25th  Choit  or  5th  April,  Soogunda  went  »enlenoed  aU 
to  the  market  of  Bclia  Ghat  with  a  hundred  rupees  to  purchase  j^n^o^ 

t  Bh      bee  t  *  ricej.     The  prisoners  at  the  in- 

4  U)  5.^"*     '  prosecu  nx,  pagea     gj^jgj^jjjQ,j  ^f  QQQ,.ee  watched  for 

her  return  at  Munnoo  Panjah 's 
house.  They  followed  her  after  she  had  passed  over  a  klmli  in 
the  vicinity,  rushed  upon  her,  knocked  her  down,  and  by  stran- 
gulation  and  other  foul  means  there  and   then  killed  her )  and 

VOL.   viit.  3  B 
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1858.  stripping    the     ornaments    and 

Z 7-—    •Confessions of priw«^^  clothes   off  her   person,   carrie*! 

Kc^ber  U.  F.U.^^^,P^'05  »J  1^     the  body  and  depicted  it  in  ^.e 
Case  of      ^  ^^  j^  *"  "       broshwoou  jangle  near  the  tank 

^<^  ^^'■^*     Breemont   Bera  No.  10,  paj?es     of  Beem  Sawant  in   Bam   Gopal 
and  others,    ^u  ^^  ^^^  ^j^  Bamunchuck .• 

JoodhUleer    Adock   No.    11,         ^he  prosecutrix   being  nneasj 

pages  93  to  98,  ^^  ^^  sister's  prolonged  absence, 

t  Bhjrubee,  prosecutrix,  page  6.     ^^nt  at  two  ^rries  of  the  night 

to  the  house  of  Madoo  Majee  of 
Bai   Bainachuck,   where  she   learnt    from    the   women    that 
Soogunda  had  passed  on  homewards  after  depo.<titing  some  paten 
leaves  she  had  brought  for  them  from  the  market.f     The  prose- 
cutrix then  went  home,  but  not  finding  her  sister,  returned  to 
IMadoo    Mnjee's   whom  she  found  this   time,  and   induced  to 
accompany  her  in  search  for  tlie  missing  woman.     They  went 
to  one  Bullubee's,  witness  No.  16,  who  lives  near  to  Munuoo 
Panjah's,  and  enquired  from  her ;  she  appeared  much  confused 
and  hesitatingly  mentioned  that  the  prisoners  had  been  seated 
in  consultation  at  Munnoo  Panjah's  that  evening  :^  it  is  doubt- 
ful whether  she    said  anything 
fnrther  then,   but   she    became 
^£ld^ML^I^t"n*S^ir*    e     more  communicative  to  the  Daro. 
40.      ^    anjeowin         ,pag      gab ;  and  before  him,  the  Magis- 
Bollobee  witness  No.  16,  page     trate,  and  this  Court,  deposes  to 
36.  having  seen  Soogunda  pass  by 

Oolnck  Boowah  witness  No.  19,  ber  house  homewaids,  and  cross 
pa^46.  the  H«//;  that  the  four  i)risoners 

Narain  Mjtee  witness  No.  20,       r  ^i.*     1.  •  1        j      i       \r 
g  60.  of   this  trial   and  also  Munuoo 

Panjah's  wife  followed  her  into 
the  maUan,  rushed  after  and  seized  her.  She  turned  away  into 
her  own  liouse  ;  a  storm  came  on,  and  she  saw  no  more.  There 
is  no  reason  to  doubt  the  testimony  of  this  woman ;  she  wa« 
either  a  servant  of,  or  occasionally  em]doyed  in  job  work  at 
Munnoo's  house,  and  is  very  unlikely  to  have  given  false  testi- 
mony against  his  wife. 

The  suspicions  of  the  prosecutrix  were  at  once  directed  to 
Munnoo's  wife.  She  asked  for  her  sister  there,  but  no  other 
steps  could  then  betaken  against  her ;  so,  after  an  ineffectual 
search  during  the  greater  part  of  the  night,  they  retired  to  their 
respective  homes. 

At  dav-bre:ik,  as  the  prosecutrix  was  again  proceeding  to 
Madoo  Majec's,  she  saw  in  the  bed  of  a  dry  tank,  belonging  to 
Btem  Sawont,  to  the  west  of,  and  not  far  from  the  road,  a  human 
body  and  found  it  was  Soogunda*s.  The  stomach  and  other 
parts  had  been  eaten  by  animals,  but  the  face  and  chest  were  on- 

§  Wit.  No.  20,  Narain  Mytee,  touched.  Immediate  information 
page  50.  was  sent  by  the  chowkeedar§  to 

the  thannah  and  the  police  Darogah  arrived  at  noon. 
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Munnoo   Punjah's   wife  "  Grooree'*  and   the   prisoners  of  this       1868. 
trial  were   arrested.     The  former  has  not  been   committed  for , 
trial ;  but  the  others  fully  confessed  their  active  participation  in 
this  murder,  both  before  tlie  police,  and  the  Deputy  Magistrate      C»®  of 
ofTumlook.  NoBooPATira 

The  subittance  of  tliose  confessions  is,  that  the  four  prisonem 
assembleil  at  Munnoo' Panjah's  by  the  desire  of  his  wife,  to  way- 
lay Soo^nda,  that  she  passed,  and  crossing  the  khall  got  into 
the  maidan  ;  they  and  Munnoo's  wife  followed. 

Two  took  a  circuit  through  the  jungle  to  head  her ;  three, 
viz.  Munnoo's  wife,  Mudhoo  Gvvalla  prisoner  .No.  9,  and 
Joodhisteer  No.  11,  followed  behind  their  intended  victim. 
The  prisoners  first  seized  her,  then  the  other  two  came  up,  and 
joined  in  the  attack.  Munnoo*s  wife  is  said  to  have  taken  the 
most  active  part,  to  have  seized,  and  thrown  her  over,  and  near- 
ly throtletl  her  to  death.  One  oonfessary  states  that  she  rub- 
lied  her  face  on  the  ground.  The  others  seized  her  arms  and 
legs,  held  her  down,  and  finished  the  foul  deed  by  squeezing  the 
breath  out  of  her  body.  They  then  disposed  of  it  as  above 
stated.  The  spot  of  the  murder  was  pointed  out  and  was  four 
russees  from  Munnoo's  house. 

The  local  inquest  shows  the'  body  to  have  been  found  about 
one  russee  distant  west  from  Beem  Sawont's  and  about  ten  or 
eleven  ruBsees  from  Munnoo  Panjah's  house.  The  face  of  the 
corpse  was  entire,  though  parts  of  the  body  had  been  eaten. 

'the  confessions  of  the  prisoners  both  before  the  police  and  the 
Deputy  Magistrate  have  been  proved  to  have  been  voluntary, 
atid  there  is  nothing  to  induce  a  doubt  of  their  truthfuhiess. 

The  circumstantial  evidence  of 

UbLT'^' ^36-^3^  Sreemunt  Bui-     ^^^  witnesses*  fully  corroborates 

Dee,  pages  .  -..  ,^^,         them  ;  and  the  evidence   fur   the 

Majee,  pages  40-45.  defence  either  breaks  down,  or  is 

„      „    19,  Goluck  Bhooen,     altogether  inconclusive  and  un- 

pages  46-48.  satisfaotory.     Nothnig   exculpa- 

%r:V    20,Narain  Mytee^     ^         jg  j    thereby.       The 

pages  49-51.  j-     i    1     i^*  ^  i.i 

"^  **  medical    testimony    proves    the 

mangled  state  of  the  corpse  when  it  reached  the  Sub-assistant 
Surgeon ;  but  the  face,  head  and  back  were  perfect  and  one 
limb  and  a  portion  of  the  others  remained.  Deep  marks  of 
ecchymosis  were  found  on  the  face,  the  nose  had  been  depressed 
by  violence  appjied  to  it,  and  there  were  bruises  and  contusions 
on  the  back  and  neck. 

The  medical  witness  states,  that  the  violence  about  described 
might  have  caused  death,  but  that  owing  to  the  absence  of 
the  thorasic  and  abdominal  organs  he  cannot  give  an  opinion  as 
to  the  actual  cause  of  death. 

Thefutwa  of  the  lower  officer  convicts  the  prisoners  of  being 
accomplices,  and  declares  them  liable  to  ieeasut. 
3  B  2 
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1858.  In  my   opinion  there  is   no  doubt  tUey  each   took  an  acttre 

n        T     77  pa>*fc  i"  ^^^^  murder  of  Sooifunda  and  were  principals  in  the  fimt 
»''""''^'^^- degree.  i        F~ 

Case  of  There  is  not,  in  my  apprehension,  a  single  extenuating  eir- 

^^^^ff ^^^*  cumstance  in  favor  of  the  prisoners.  It  was  a  premeditated  deed, 
an  o  ers.  ^^^ij  carried  into  execution.  Their  unfortunate  victim  had 
done  them  no  injury,  they  were  solely  actuated  by  the  paltry 
lucre  which  they  admit  was  offered  to  them,  no  one's  life  is  safe 
with  such  mercenary  nssassins,  and  they  appear  to  me  deserv- 
ing of  capital  punishment. 

Remarks  by  the  Nizamut  AdawluL — (Present :  Messrs.  A. 
Sconce,  C.  B.  Trevor  and  G.  Loch.) 

Mr,  A,  Sconce, — We  can  have  no  alternative  in  this  case, 
but  to  convict  the  prisoners  -of  taking  part  in  the  murder  of 
8o6gunda.  All  the  prisoners,  first  before  the  Police  Darogah 
and  afterwards  before  the  Deputy  Magistrate,  admitted  under 
circumstances  wliich,  upon  careful  consideration  of  the  proceed- 
ings, appear  to  be  free  from  suspicion,  that  they  were  present 
and  aided  in  the  commission  of  the  murder. 

But  in  admitting  the  aid  which  they  afforded,  the  prisonen 
uniformly  charged  a  woman  named  Gk)oree,  wife  of  one  Munnoo 
Panjah,  as  being  the  principal  offender.  Gooree,  they  said,  irri- 
tated by  the  illicit  communications  of  the  deceased  Soogunda 
with  her  husband  Munnoo,  resolved  to  get  rid  of  her.  Such  is 
the  motive  which  the  prisonere  in  their  confessions,  have  ascrib- 
ed to  Gooree.  Of  the  exact  nature  of  the  intimacy  between 
Soogunda  and  Munnoo,  we  have  indeed  no  explicit  evidence. 
This  intimacy  may  or  may  not  have  been  harmless.  But  for 
the  disposal  of  this  trial  being  mainly  confined  to  the  confes- 
sions of  the  prisoners,  we  must  look  to  the  cause  and  to  the 
perpetration  of  the  crimes  as  described  by  them. 

The  four  prisoners  have  been  employed  as  boatmen  by  Munnoo 
Panjah,  and  this  employment  appears  to  have  furnished  Gooree 
with  the  influence  which  she  is  said  to  have  exercised.  Jn 
the  month  of  Phalgoon,  she  is  said  to  have  spoken  to  the  pri- 
soner Noboo,  to  engage  a  sorcerer  to  assist  her  purpose  ;  and 
finally  on  the  25th  Cheyt,  she  asked  all  the  prisoners  to  meet 
at  her  house  that  evening.  The  latter  confessions  recorded  by 
the  Deputy  Magistrate,  are  less  full  in  tliese  particulars  than 
the  confessions  delivered  before  the  Darogah ;  and  it  is  to  be 
regretted  that  the  whole  statements,  which  the  prisoners  ap- 
peared to  have  been  prepared  to  make,  were  not  fully  taken 
down  by  the  former  officer. 

It  appears  that  the  prisoners  Madhoo,  and  Joodisteer  first 
joined  Gooree  on  the  evening  of  the  25th  Cheyt,  that  Noboo 
and  Sreemunt  afterwards  came,  and  that  on  Soogunda  passing 
from  the  hai  whifre  she  had  gone  to  make  purchases,  they  fol- 
lowed and  murdered  her.     According  to  the  confessions,  the 
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plan  laid  appears  to  liave  been  inteuded  to  prevent  the  escape        1868. 
of  Soogunda  by  flight.     Two  prisoners  Noboo  and  Sreemunt  are  _,        u^   n 
de8cril)ed  as  taking  one  line  ;  Gooree  and  the  two  other  prisoners      ^*'° 
another  Case  of 

Before  the  Maj^istrate  the  several  prisoners   described   their     ^'?^.?^*'^ 
share  in  the  mnrder  as  follows. 

Naboo  said  that  Qooree  ran  ahead,  seized  and  threw  down 
Soogunda  and  squeezed  her  throat ;  that  she  called  on  them  to 
hold,  and  he  himself  took  Soogunda's  hand,  Mudhoo  her  head, 
Sreemunt  another  hand,  Joodisteer  her  legs  ;  that  Qooree  press- 
ed her  chest  and  choked  her. 

Mudhoo  said  that  they  all  enclosed  and  seized  Soogunda ; 
that  he,  Naboo,  held  her  legs  ;  Sreemunt  and  Joodisteer  her 
bands  ;  and  Gooree  pressed  on  her  chest  and  choked  her. 

Sreemunt  and  Joodisteer  said  as  Noboo,  that  Gooree  had  ran 
on  and  seized  Soogunda,  and  that  she  sat  on  Soogunda  and 
choked  her,  while  they  held  her  hands  and  legs. 

All  prisoners  agree  in  stating  that  Gooree  carried  off  the  de- 
ceased's ornaments  and  desired  them  to  oast  away  the  body  ; 
which  they  did,  leaving  it  amongst  some  short  jungle  a  little 
distance  from  the  scene  of  the  murder ;  and  next  day  in  the 
same  place  it  was  found  much  torn  by  jackals. 

The  statement  of  the  prisoners  with  respect  to  the  presence 
of  Gooree  is  strongly  corroborated  by  the  evidence  of  the  wit- 
ness Bullabee,  who  says,  with  the  appearance  of  credibility,  that 
on  the  evening  of  the  murtler  she  had  seen  Gooree  and  the  four 
prisoners  follow  up  and  stop  Soogunda. 

I  would  convict  all  the  prisoners  as  accomplices  in  this  mur- 
der. Only  a  faint  distinction  can  be  drawn  as  to  their  guilt,  but 
it  appears  to  me  upon  the  disclosure  of  the  confessions  that 
Mudhoo  and  Joodisteer  were  more  prominent  in  the  confidence 
and  in  the  support  of  Gooree ;  and  guiding  my  judgment  by  the 
tenor  of  the  confessions,  I  would  sentence  Mudhoo  and  Joodis- 
teer to  be  hanged  ;  Naboo  and  Sreemunt  to  be  imprisoned  in 
transportation  for  life. 

-2£r.  G,  Loch, — The  pi-isoners  confessed  before  the  Daro- 
gah  and  the  Deputy  Magistrate  that  they  were  instigated  by 
Musst.  Gooree,  wife  of  Munnoo  Panjah  with  whom  the  deceased 
Soogunda  was  carrying  on  an  intrigue,  to  murder  the  deceased  ; 
that  as  far  back  as  the  previous  Falgoon,  Gooree  had  promised 
Naboo  Patur  to  release  him  from  a  debt  due  to  her,  if  he  would 
secure  the  services  of  a  "yoontn"  or  witch  to  destroy  Soogunda, 
and  each  of  the  prisoners  admits  that  Gooree  offered  him  money 
sometime  previous  to  the  murder,  if  he  would  join  in  killing 
Soogunda.  They  further  state  that  at  the  summons  of  Gooree 
they  assembled  at  her  house  in  the  evening  of  the  25th  Cheyt, 
and  watched  till  they  saw  Soogunda  pass  the  house  on  the  return 
from  the   Belliaghatta  hat  towards  her  own   house  and  cross  a 
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1858.        khall  in  the  viciiiitj,  when  they,  accompanied  by  Gooree,  follow- 

•w        ,  ^  ^^^  ^^o  of  them  Naboo  and   Sreemunt   makino^  a  circuit  to 

Uovember  i"-  g^fc  ahead   of  her,  while   the  others  came  up  from  behind  ;  that 

Caaa  of       she  was   seized  and   thrown    down    by  Gooree  who  got  on  her 

"^ohooFATVJL  ehest  and   pressed    her   throat  and  mouth    while  the   priaoners 

an    o    era.    j^^y  j^^^  down,  that  when  dead  they  stripped  her  of  her  cloth(>« 

and  ornaments,  which  G<x>ree  took  away,  promising  to  pay  them 

the  sum  agreed  upon  for  the  job,  viz.  R*.  5  each  man,  and  by  her 

directions  they  threw  the  body  of  tlie  deceased  into  a  dry  tank, 

where  it  was  the  next  morning  partly  devoured  by  jackals.  The 

face  and  upper  part  of  the  body  were  fortunately  untouched  and 

thus  the  corpse  was  easily  recognized. 

Tiiere  is  no  direct  evidence  to  the  actual  perpetration  of  the 
murder,  nor  has  the  evidence,  such  as  has  been  obtained,  been 
considered  sutiieient  to  convict  Gooree,  who  was  released  by  the 
Magistrate.  In  her  evidence  on  the  trial  Musst.  Bullabee  wit- 
ness No.  16,  states  that  she  saw  Soogunda  pass  the  house  and 
cross  the  khal,  followed  by  Gooree  and  the  prisoners,  who  all 
seized  her  and  then  as  it  commenced  to  rain,  she  ran  into  her 
house  and  she  adds  that  when  Bhyrubee,  sister  of  the  deceased, 
came  to  her  house  that  night  to  make  enquiries  for  Sooi^unda 
she  told  her  what  she  had  seen.  Kangali  Si>ot  examined  by  the 
Magistrate  but  not  by  the  Sessions  Judge,  deposed  that  he 
saw  the  prisoners  following  the  deceased.  Mudhoo  Manjee 
witness  No.  18,  deposes  that  he  was  roused  in  the  early  part  of 
the  night  by  Bhyrubee  who  came  to  enquire  for  her  sister'  who 
was  missing  ;  that  he  ascertained  from  the  females  of  the  family 
that  Soogunda  had  stopped  in  her  way  home  from  Bellinghatla 
at  his  liouse  to  deliver  some  pan  and  had  gone  homewai'ds  ;  that 
he  accompanied  Bhyrubee  to  Bullabee's  house,  which  was  by  the 
road-side  and  aljoining  Munnoo  Panjah's ;  that,  in  his  presence, 
Bullabee  informed  Bhyrubee  that  she  iiad  seen  the  prisonen 
that  evening  in  Munnoo  Panjah's  house  talking  to  Gt>oree ;  that 
Bhyrubee  Immediately  suspected  Gooree  on  account  of  the  anger 
she  bore  towards  her  sister,  of  whose  intrigue  with  her  husband 
she  was  aware ;  that  they  went  to  Munnoo  Panjah's  house,  but 
he  said  that  Soogunda  had  not  been  there.  The  evidence  of 
Qt>luk  Bhooa  witness  No.  19  is  to  the  same  effect. 

The  prisoners,  on  their  trial,  plead  not  guilty,  and  state 
that  they  were  at  home  on  the  night  of  the  murder,  and  that 
their  confessions  to  the  Darogah  were  extorted,  and  they  call 
witnesses  to  prove  their  statement.  The  evidence  of  these 
witnesses,  however,  does  not  support  the  defence. 

It  is  evident  from  the  detailed  confession  made  by  the  pri- 
soners to  the  Darogah,  and  Deputy  Magistrate,  the  credibility 
of  which  I  see  no  reason  for  calling  in  question,  that  the  pri- 
soners were  present  aiding  and  abetting  in  the  murder  of  Soo- 
gunda, that  while  each  denies  being  the  actual  perpetrator  of 
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the  murder  with  the  ooromiBsion  of  which  they  charge  Gooree,        1858. 
they  all  helped  to  keep  down  the  deceased,  and  prevent  her  resist-  u*  , 

ing.  'i  hey  all  admit  either  before  the  Darogah,or  Magi8trate,that  ^o^®™*^*^  ^l- 
they  were  previously  aware  of  Gooree's  intention  to  murder  i\\e       Om«  of 
deceased ;  that  she  had  promised  them  5  Rupees  a-piece  to  join  J*o»fo^^''^» 
and  aj«sist  in  committing  the  crime,  that  they  consented  to  do 
80,  that  at  her  summons  they  assembled  at  Gooree's  house,  and 
waited  for  their  victim  on  her  return  from  the  hat,  and  then 
set  upon  and  murder  her.     In  the  present  case,  wliere  all  pri- 
soners appear  to  be  equally  guilty,  all  having  knowingly  and 
wilfully  conspired   to  commit  the  murder,  and   all   being  actu- 
ally present  and  helping  to  commit  the  murder,  I  do  not  see  how 
we  can  apply  the  principle  of  selection.     All  are  equally  guilty, 
all  must  equally  suffer.     I  would  sentence  all  the  prisoners 
capitally. 

Mr.  G.  B,  Trevor, — My  colleagues  Messrs.  Sconce  and  Loch 
both  concur  in  the  conviction  of  all  the  four  prisoners  of  being 
accomplices  in  the  wilful  murder  of  the  deceased  Sooguuda  ; 
they  concur  also  to  sentencing  Mudhoo  and  Joodisteer  to  be 
banged ;  they  differ,  however,  regarding  the  measure  of  ])uniih- 
roent  which  should  be  awarded  to  Naboo  and  Sreemmit.  Mr. 
Sconce  would  sentence  them  to  imprisonment  in  transportation 
for  life.  Mr.  Loch  would  sentence  them  capitally;  it  is  upon 
this  point  of  difference  alone  that  the  case  has  been  referred 
to  me. 

As  to  the  particular  part  which  each  person  bore  in  the 
murder  of  the  deceased  there  is  nothing  on  the  record  except 
what  can  be  gathered  from  the  confession  of  the  prisoners  them- 
selves; those  confessions  admit  on  the  part  of  each  of  them  an 
equally  active  part  in  the  murder  of  the  deceased  ;  they  were 
all  present  at  the  murder  and  they  all  assisted  in  holding  the 
deceased  down  with  a  view  to  prevent  her  resisting  Gooree,  who 
according  to  the  united  confessions,  actually  killed  her.  Such 
being  the  state  of  the  record,  looking  to  the  confessions  of  the 
prisoners,  the  only  evidence  against  them,  I  could  see  no  valid 
ground  for  making  any  difference  in  the  measure  of  punishment  to 
be  awarded  to  them.  It  appears  to  me,  however,  that  this  case  has 
not  been  investigated  as  it  should  have  been,  but  if  the  confes- 
sions be  true,  and  it  is  only  on  the  ground  of  their  truth  that 
the  prisoners  can  be  found  guilty  of  the  crime  laid  to  their 
charge,  one  or  two  of  them  should  have  been  allowed  to  turn 
Queen's  evidence,  in  order  that  their  depositions  might  have  been 
made  use  of  with  other  corroboratory  evidence  in  bringing  the 
principal  offender  to  justice,  this  has  not  been  done  ;  and  though, 
undoubtedly  the  non-conviction  of  a  party  appearing  from  the 
record  to  be  the  principal  offender  does  not  render  the  accom- 
plices in  the  crime  less  guilty  than  tlicy  would  otherwise  be, 
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1858.        still  I  do  not  think  under  the  circumstances  that  the  extreme 
N         bTTT  P^*'*^^y  ^^  ^^*®  ^^^  should  be  carried  into  effect  against  them. 

'      I  therefore  concur  with  I^Ir.  Sconce  in  sentencing  the  prisoners 
NaSoPatub  ^*^^^  *"^  Sreemunt,  to  imprisonment  in  transportation  for  life, 
and  others. 

PUESENT: 

J.  H.  PATTON  AND  A.  SCONCE,  E^Q8.,  Judges. 

GOVERNMENT  and  SHIBAl  BEHAUAIi 
versus 
^"***^^-  MANN  BEHARAH. 

1868.  Crim£  CHABaED.— Murder  of  Bidia  Beharah  son  of  the  co- 

■^ prosecutor  on  the  1st  August,  1858. 

November  29.      Committing  Officer.— Mr.  C.  W.  Mackenzie,  Deputy  Magis- 

Case  of       trate  of  Central  division,  zillah  Cuttack. 
Mann  Bma-      Tried  belore  Mr.  J.  Ward,  Sessions  Judge  of  Cuttack,  on  the 

*^^-  9tli  Septenibcr,  1858. 
Prisoner  con-  Bemarks  by  the  Sessions  Judge. — On  the  1st  August  the 
Ticted  of  mur-  deceased  and  the  prisoner  in  the  daj-time,  quarrelled  in  a  liqaor- 
der;  but  in  shop  which  was  owned  in  common  by  thebrotlier  of  the  prison- 
consideration  gp  ,mj  i,y  Bidia  the  deceased  ;  at  7  in  the  evening  the  prisoner, 
^tioit  oi^red  ^^^^^^  house  is  near  to  that  of  Bidia,  began  to  quarrel  with  tlie 
to  him  is  sen-  jounger  brother  of  Bidia ;  witness  i\o.  1  states  that  Bidia  told 
fenced  to  im-  the  prisoner  Maim  to  be  quiet  and  running  towards  him  seized 
prisonment  in  him  by  the  hair  on  which  Mann  struck  him  with  a  sharp 
transDortation  Jcutooree  produced  in  Court,  three  very  severe  blows,  two  on  the 
^^  '  ®*  loins,  one  on  the  back,  on  which  Bidia  fell  down  bleeding,  and 

died  on  the  next  day.  The  kutooree  belongs  to  the  father 
of  the  prisoner,  but  whether  the  weapon  was  in  the  hands  of  the 
prisoner  or  was  near  at  hand  is  not  known  as  it  was  dark. 
Witness  No.  2,  a  boy  of^  12  was  not  exumiiied  on  oath 
by  the  Deputy  Magistrate,  Mr.  Mackenzie,  but  as  he  knew  the 
nature  of  an  oath  he  was  swurn  before  this  Coui't.  He  states 
that  witness  No.  1,  gave  the  kutooree  into  the  hands  of  the 
prisoner  his  son-in-law,  without  being  asked  to  do  so.  This 
seems  improbable,  witness  No.  2,  saw  the  wounds  inflicted  by 
the  prisoner  and  speaks  of  the  quarrel. 

Witness  No.  7,  recognized  the  voice  of  defendant  quarrelling 
and  saw  him  run  past  with  the  hatchet  in  hi;^  hand. 

The  Assistant  Surgeon  deposed  that  the  wound  on  the  back 
alone  was  sufficient  to  cause  death.  It  was  below  the  left 
shoulder-blade  and  divided  the  skin  muscles  and  also  the  7th 
rib,  of  which  a  portion  was  cut  out  and  lying  loose  in  the  wound, 
a  large  portion  of  the  left  lung  protruded  through  the  opening. 
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the  other  wounds  were  severe.    The  deceased  mentioned  the  pri-       1858. 

soner  as  the  party  who  had  wounded  him.  TZ 

The  prisoner  denies  the  charge  and  says  that  he  was  heaten  N^^*""her  27. 
by  ten  or  twelve  men  and  ran  away  and  knows  not  who  killed       Case  of 
Bidia  liis  cousin,  but  he  has  only  one  witness  for  his  defence     ^^^*"^* 
who  is  his  relation. 

The  Law  officer  considers  this  charge  proved  and  that  the 
prisoner  should  be  punished  by  akoobut.  The  night  was  dark, 
but  it  is  credible  that  such  near  relations  and  neighbours  may 
have  recognized  the  parties.  I  do  not  believe  witness  No.  2,  in 
regard  to  witness  No.  1,  having  put  the  weapon  into  the  prison- 
er's bands.  It  may  have  been  in  his  hand  or  close  at  hand, 
and  when  his  hair  was  seized  by  Bidia  he  struck  the  three  blows 
with  the  sharp  weapon  consecutively,  and  is  therefore  in  my 
opinion  guilty  of  murder.  Though  there  was  a  previous  quar- 
rel, it  is  not  likely  that  the  prisoner  deliberately  took  the 
hatchet  in  his  hand  with  previous  intent  to  commit  the  murder, 
for  the  cau^e  of  the  quarrel  does  not  appear  to  have  been  of  a 
serious  nature.  The  provocation  of  having  his  hair  pulled,  it 
seems,  caused  the  furious  attack.  I  do  not  recommend  that  the 
extreme  penalty  of  the  Law  should  be  earned  out,  but  that 
the  prisoner  should  be  banished  beyond  the  seas  in  transporta- 
tion for  life  with  labor  in  irons. 

Remarhi  by  the  Nizamut  Adawlut. — (Present :  Messrs.  J.  H. 
Fatten  and  A.  Sconce.)  Jt  appears  that  the  deceased,  Bidia, 
and  a  brother  of  the  prisoner,  were  joint-holders  of  a  taree 
license ;  and  that  on  the  afternoon  of  Sunday,  the  1st  August, 
a  dispute  in  wliich  prisoner  took  part,  arose  respecting  the  terms 
upon  which  the  joint  lessees  should  hold  the  lease.  After  night- 
fall, prisoner  and  a  younger  brother  of  Bidia  again  began 
qaarrelling  on  the  same  subject,  when  Bidia  rushed  up  and 
seized  the  prisoner  by  the  hair  and  the  latter  immediately  struck 
^idia  three  blows  with  a  kutooree,  a  weapon  not  described  by  the 
Sessions  Judge,  but  which  appears  to  be  used  for  tapping  taree 
trees. 

One  of  the  three  wounds  inflicted  by  the  prisoner  was  fatal : 
struck  below  the  left  shoulder-blade,  it  divided  the  skin  muscles 
and  7th  rib ;  a  portiou  of  this  rib  was  cut  out,  and  lay  loose 
in  the  wound  ;  while  a  large  portion  of  the  left  lung  protruded 
through  this  opening.  The  second  wound  reached  from  the 
spine  to  the  abdomen,  dividing  the  soft  parts  ;  the  third  was 
less  severe  ;  but  this  also  cut  through  skin  and  muscles.  Bidia 
died  on  the  evening  of  the  next  day. 

Considering  the  weapons  used  and  the  virulence  of  the 
attack,  the  prisoner  is  fully  convicted  of  the  crime  charged  and, 
as  proposed  by  the  Sessions  Judge,  we  sentence  Mann  Beharah 
to  imprisonment  in  transportation  beyond  sea  for  life. 
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REGULAR  CASES. 
December  1858. 


PliESKNT  : 

J.  H.  PATTON,  Esq.,  Judge,  and  H.  V.  BAYLEY,  Esq., 
Officiating  Judge, 

GOVERNMENT  and  another 

versus 

NILMONl    DOSS    (No.    12,)    MOHUN   DOSS    (No.  13,) 
MOHUN  DOSS  (No.  14,)  RAMGUTTI  DOSS  (No.  15,) 

AND  JOOGUL  DOSS   (No.   16.)  Jwsore; 

Cbimb  Chabokd. — Nos.  12  to  15,  with   committing  a  rape        isss. 

upon  the  person  of  Mussamut  Anando  Dasya,  wife  of  the  prose- 

cutor  Nimchand  Doss  on  the  night  of  the  11th  of  June,  1858,  December  6. 
or  30th  of  Joisto,  12G5  ;  2nd  count,  committing  an  aggravated       Case  of 
assault  upon  the  person  of  Mussamut  Anaudo  with   intent  to      Nilmoni 
rape  her  ;  8rd  count,  No.  16,  with   aiding   and  ahetting  in  the        V^^f 
above  charges ;   4th   count.  No.  16,  with  privity  to   the  above    ^^  '^*^*^"- 
charges.  «  r 

Committing  Officer.— Mr.  E.  W.  Molony,  Magistrate  of  rape,where  af- 
Jessore.  ter  her  forci- 

Tried  before  Mr.  W .  S.  Seton-Karr,  Officiating  Sessions  Judge  hU  abduction, 
of  Jessore,  on  the  9th  November,  1858.  /^  "nen  sue 

Bemarks  hy  the  Officiating  Sessi&ns  Judge.— 'Hhe  prosecutor  ^^f^^  1^^\ 
was  absent  in  the  Sunderbuns,  when  he  was  informed  that  his  secutrix  who 
wife,  during  his  absence,  had  been  violated  by  the  four  first  de-  was  eight 
fendants.  On  this  he  returned  home,  informed  his  landlord,  months  with 
and  by  this  person's  advice  made  a  complaint  to  the  Deputy  ?**^*?»  *"^ 
Magi/trate.  cr&^ri 

The  violation  is  said  to  have  occurred  on  the  Friday.  The  bejng  ^  h^ 
prosecutor  was  informed  on  the  Tuesday  morning  and  came  nous  one,  the 
home  that  night.  On  the  next  Friday  he  made  his  complaint,  Court  award- 
only  two  days  having  intervened.  1  here  was  thus,  no  delay  ^  •  sentence 
beyond  what  might  be  expected  from  the  peculiar  nature  of  wears'  imwd" 
the  case.  sonment       in 

His  wife,  Anando  Dasya,  entered  in  the  calendar  as  witness  banishment. 
No.  1,  was  made  prosecutrix  by  this  Court.  She  states  that 
she  was  sleeping  on  the  night  in  question  in  her  own  house  in 
company  with  Brahmo  Bewa  witness  No.  5  ;  that  the  prisoners 
Nos.  12  to  15,  came  there,  threw  clods  and  brickbats,  prevent- 
ed any  neighbour  coming  to  her  help,  and  battered  at  the  sides 
of  the  bouse ;  that  she  admitted  the  prisoner  Joogul  No.  16, 
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1858. 


December  6. 
Case  of 

NiLMONI 

Doss 
and  others. 


because  he  asked  to  be  let  in  and  told  her  not  to  be  afraid ;  that 
the  others  cut  at  the  fastenings  of  the  sides  of  the  house,  but 
were  admitted  by  the  door  which  Joogul  pushed  or  threw  down  ; 
that  Joogul  kept  close  to  Brahmo  Bewa,  and  thrust  her,  the 
prosecutrix,  away  from  him,  and  towards  the  other  defendants, 
who  carried  her  away  to  some  distance  and  there  tlirowing  her 
down,  deliberately  violated  her  in  succession,  No.  13,  first,  No. 
16,  next,  then  No.  14,  and  then  No.  12.  She  further  states 
that  she  was  eight  months  gone  in  pregnancy  at  the  time,  and 
she  produces  in  Court  the  child  that  was  bom  a  month  after 
the  outrage.  She  remained  senseless  and  speechless  on  the 
ground,  until  brought  home  by  the  witnesses  Nos.  2,  3  and  4. 
This  statement  was  delivered  with  calmness,  and  with  that 
degree  of  modesty,  which  a  respectable  woman,  on  whose  cha- 
racter there  has  never  been  any  imputation  of  levity,  might  be 
expected  to  display.  The  defendants  were  recognised  by  their 
voices  a.^  well  as  by  their  countenances,  which,  as  the  night 
was  starlight,  might  well  be  the  case.  To  account  for  the  out- 
rage, she  states  that  some  time  back  advances  were  made  to 
her  by  some  of  the  defendants,  which  she  rejected  and  of  which 
she  informed  her  husband,  who  said  that  they  could  do 
nothing. 

The  version  of  the  prosecutrix  is  corroborated  fully  by  the 
evidence  of  witnesses  Nos.  2,  3,  4  and  6.  No.  2,  Bamjiban,  wai 
told  by  another  person  to  get  up  on  hearing  a  noise,  when  he  did 
60  and  called  Joogul,  prisoner  No.  16,  who  went  into  the  house 
of  the  prosecutrix.  The  witness  saw  the  other  prisoners  go  to- 
wards the  house,  but  he  could  not  recognise  them  until  after- 
wards when  he  went  close  and  saw  them  holding  the  proseca-^ 
trix  down.  The  prisoners  then  came  at  him,  on  which  he  ran 
away,  fetched  the  chowkeedar,  and  again  returned,  and  saw  th« 
men  distinctly,  and  the  woman  naked  and  speechless  on  the 
ground.  He  helped  to  carry  the  woman  home,  and  he  says 
that  on  recovering  her  senses,  she  told  Suijye  Bewa  the  names 
of  those  who  had  violated  her. 

No.  3,  is  the  chowkeedar,  and  his  evidence  is  precisely  to  the 
same  effect.  He  heard  the  noise,  asked  Surjye,  No.  12,  what 
it  was,  followed  the  defendants,  saw  three  men  standing  and  one 
Nilmoni  still  lying  upon  the  woman,  and  the  woman  naked 
and  senseless.  The  prisoners  he  recognised  partly  by  the  voice 
and  partly  by  their  countenances. 

No.  4,  speaks  very  much  to  the  same  effect. 

No.  5,  is  the  woman  Brahmo,  who  was  sleeping  in  the  same 
house  as  the  prosecutrix,  and  she  corroborates  that  person's 
statement  as  to  the  entry,  first  of  Joogul,  who  was  admitted  by 
the  prosecutrix,  and  next  of  the  prisoners,  who  got  in  by  the 
door  when  it  was  thrust  aside  by  Joogul.  She  saw  the  four 
prisoners  carry  off  the  prosecutrix,  and  she  saw  her  brought 
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back,  aflber  evident  iU-usage,  through  the  help  of  the  chowkee- 
dur  and  others. 

This  witness,  it  is  to  be  remarked,  admits  that  the  prisoner 
Joogul  had  connection  with  her  that  night,  a  fact  which  Joogul 
denies  in  his  confession,  though  it  is  not  very  easy  to  see  for 
what  other  ultimate  purpose  he  could  have  gone  to  the  house 
at  all.  But  this  admission  on  the  part  of  Brahmo,  a  widow,  is 
obviously  no  imputation  on  the  character  of  the  prosecutrix, 
who  has  always  been  correct  in  her  conduct,  and  who  is  repre^ 
sented  as  fond  of  her  husband.  Moreover,  the  difference  be- 
tween the  demeanour  of  this  witness,  and  the  modest  demea- 
nour of  the  prosecutrix,  as  tliey  delivered  their  testimony,  was 
patent  to  the  Court. 

The  witnesses  Nos.  2  to  5,  distinctly  swear  that  when  they 
severally  brought  home  or  saw  the  prosecutrix  naked  and 
speechless,  there  were  evident  marks  on  her  clothes,  which 
were  found  lying  under  her,  of  the  emission  of  the  seedy  showing 
evidently  that  the  offence  had  been  perpetrated,  and  witnesses 
Nos.  12  and  13,  women,  depose  tlmt  they  examined  the  privy 
parts,  which  they  found  considerably  swelled^  and  that  there 
bad  been  an  effusion  of  blood  as  well  as  distinct  marks  of  vio- 
lence on  the  clothes ;  No.  13  also  deposes  that  the  defendants 
came  near  her  house  previous  to  the  outrage,  and  that  she 
knew  them  and  gave  them  pan  to  go  away. 

The  defence  of  the  prisoners  is  enmity,  and  an  alibi.  The 
prisoner  Joogul  confessed  both  before  the  police  and  the  De- 
puty Magistrate,  that  the  other  four  prisoners  had  told  him  of 
their  intention  to  violate  the  prosecutrix  and  that  he  had 
attempted  to  dissuade  them,  refusing  to  join  ;  that  he  went  to 
the  house  afterwards  and  was  let  in  by  the  prosecutrix,  but  that 
he  was  held  down  by  two  men  whilst  she  was  taken  away.  He 
denies  either  pushing  away  the  prosecutrix,  or  having  intimacy 
with  Brahmo  Bewa.  But  supposing  him  to  be  intimate  with 
her,  which,  after  her  admission,  cannot  well  be  doubted,  this 
would  be  a  natural  reason  for  the  other  pnsoners  to  communicate 
their  intentions  to  him,  as  they  might  the  more  easily  get  into 
the  house  by  his  means.  He  might  then  pair  off  with  the 
widow:  they  might  effect  their  cowardly  purpose  with  the 
wife. 

The  defence  of  No.  12,  is  that  of  witnesses  Nos.  14  to  19. 
Tliree  men  know  nothing,  two  men  saw  the  prisoner  that  evening 
but  not  that  night,  and  one  is  aware  of  the  fact  that  the  plain- 
tiff and  the  defendants  have  ceased  to  eat  together  for  two 
years,  because  a  relation  of  the  plaintiff's  married  some  woman, 
and  the  marriage  displeased  tlie^i^fendants. 

No.  13  has  three  witnesses,  Nis.  20  to  22,  (the  others  being 
eithOT  dead,  rejected,  or  knowing  nothing)  who  declare  that  the 
prisoner  was  away  from  home  at  the  ei>d  of  the  month  of  Joisto 
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when  the  occurrence  is  said  to  have  taken  place.  Bui,  besides 
"  that,  two  of  them  are  nearly  related  to  the  prisoner,  thej  had 
evidently  learnt  up  one  single  date,  for  their  remembrance  of 
which  they  could  not  account,  and  they  were  unable  to  mention 
even  the  day  of  the  month  they  were  in  Court,  i.  e.  the  present 
date,  or  any  other  date. 

No.  14,  relies  on  tlie  evidence  of  witnesses  Nos.  26  to  31. 
Two  men  know  nothing,  two  declare  that  the  parties  do  not  eat 
together  and  two  others,  relations,  declare  that  the  prisoner 
went  to  the  house  of  witness  No.  26,  on  the  30th  of  Joisto, 
staid  a  day  and  returned.  But  tliey  cannot  account  for  their 
knowledge  of  this  date,  or  for  their  ignorance  of  all  other  dates. 

The  witnesses  of  No.  15  know  little  or  nothing.  Witness  No. 
32,  closely  related  to  defendant,  says  that  the  defendant  went  to 
the  Sunderbuns  in  Joisto  and  returned  in  Asar,  but  witness  No. 
35,  cannot  say  when  he  went,  though  he  knows  that  the  defen- 
dant did  go. 

The  witnesses  of  No.  16,  know  nothing  at  all. 

The  jury  found  the  four  first  prisoners  guilty  on  the  first 
count  and  prisoner  No.  16,  guilty  on  the  3rd  count,  of  aiding 
and  abetting.    I  agree  with  them  as  to  all  but  the  last  prisoner. 

The  prosecutor  and  prosecutrix  are  respectable  people  living 
together,  in  perfect  trust  and  reliance,  as  husband  and  wife. 
The  evidence  in  support  of  their  statement  is  clear,  precipe 
and  consistent.  Information  was  given  to  the  Deputy  Magis- 
trate as  soon  as  could  be  expected,  and  the  prayer  of  the  prose- 
cutor was,  that  the  Deputy  Magistrate  would  go  to  the  spot 
and  investigate  the  matter  in  person.  This  is  not  the  request 
of  a  man  getting  up  a  false  charge.  The  defendants  are  said 
to  be  lewd  characters.  Their  innocence,  if  supposed,  rests  on 
the  supposition  that  the  charge  was  got  up  through  enmity, 
and  on  alibit.  The  latter  are  frivolous  or  ill-supported.  As  to 
the  enmity,  the  prosecutor  admits  that  he  has  had  no  social 
intercourse  with  the  defendants  for  two  years.  But  that,  on 
any  ill-will  arising  from  such  cessation  of  intercourse,  he  should 
voluntarily  expose  his  wife,  eight  months  gone  in  pregnancy, 
to  open  cross-examination  in  two  successive  Courts  of  justice, 
bring  half  a  dozen  witnesses  to  testify  to  minute  facts  illustrat- 
ing a  repulsive  and  barbarous  outrage  on  her,  and  thus  publish 
his  dishonour  all  over  the  country,  when  tliere  are  so  many 
other  much  easier  ways  of  bringing  ialse  accusations  against 
personal  enemies,  does  seem  to  me  an  utterly  incredible  explana- 
tion of  the  case.  If  there  is  any  difference  between  the  parties, 
the  spite  is  with  the  defendants,  their  names  were  mentioned 
from  the  very  first.  The  mass  of  evidence  is  clear  and  decisive. 
The  defence  is  incredible  or  absurd.  I  convict  the  four  first 
defendants  of  having  perpetrated  a  rape  on  the  person  of  an 
honest  and  unoffending  woman ;  and  the  outrage  being  one  of 
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an  aggravated  character,  and  one  where  it  is  impossible  to  make 
any  distinction  between  the  parties,  I  recommend  that  they  be 
all  four  sentenced  to  fourteen  years'  imprisonment  in  banishment 
with  hard  labor  in  irons. 

I  acquit  the  defendant  Joogul  for  the  following  reasons.  His 
confession,  though  I  believe  it  to  be  genuine  and  though  it 
corroborates  the  case  as  against  the  other  defendants,  only 
amounts  to  the  bare  concealment  of  a  criminal  act  to  be  com- 
mittnd,  and  such  concealment  of  felony  does  not  make  the 
concealing  party  guilty.  (Archibold,  page  8.)  Besides,  taking 
his  confession  as  genuine,  it  shows  that  he  endeavoured  to 
dissuade  the  prisoners  from  the  commission  of  the  act.  This 
disposes  of  the  4th  count,  and  as  to  the  aiding  and  abetting,  I 
consider  the  evidence  of  the  woman  Brahmo,  who  shows  that 
he  came  to  visit  her.  The  mere  act  of  thrusting  a  door  aside, 
or  giving  a  woman  a  push,  if  she  clung  to  him  for  protection, 
even  though  it  be  in  the  direction  of  the  defendants,  will  not 
make  him  a  participator  in  the  offence,  either  as  principal 
in  the  second  degree,  or  as  accessary  before  the  fact.  No 
offence  was  committed  then  but  assault,  and  the  minute  that 
the  others  departed.  No.  16  departed  also,  and  the  witnesses 
Nos.  2  and  3  never  saw  him  near  the  prisoners  afterwards. 
As  for  what  he  may  have  done  to  the  woman  Brahmo,  he  is 
not  charged  with  it.  Taking  the  whole  circumstances  together, 
I  do  not  find  any  presence  on  his  part  at  the  rape  either  actual 
or  constructive,  to  justify  a  conviction.  I  give  him  the  benefit 
of  his  sudden  disappearance.  Had  he  watched  near  the  spot 
afterwards,  a  conviction  might  have  followed.  I  release  him  from 
the  charge. 

Bemarkg  hy the NizamtU Adawlut. — (Present:  Messrs.  J.  H. 
Patton  and  H.  V.  Bay  ley.)  This  case  is  a  referred  one,  but  the 
prisoners  have  also  appealed.     They  urge  in  their  appeal : 

1st.  That  prisoners  Nos.  12  and  13,  are  brothers,  and  prison,  r 
No.  14,  is  maternal  uncle  to  prisoner  No.  15,  and  that  therefore  it 
was  most  improbable  they  would  simultaneously  commit  a  rape. 
We  would  here  observe  that  if  the  evidence  for  the  prosecution 
be  true,  there  is  no  improbability  in  the  fact  that  the  four  indi- 
viduals who  successively  committed  so  gross  an  outrage  on  an 
honest  woman,  eight  months  gone  with  child,  would  not  be 
restrained  by  their  mutual  relationship.  The  appeal  then  pro- 
ceeds to  state  that  there  was  no  witness  to  the  fact ;  that  there 
were  clouds  and  rain  at  that  season,  quite  preventing  recognition 
and  that  the  only  evidence  of  recognition  is  said  to  be  by  voice. 
These  points  will  be  covered  by  the  following  remarks. 

The  offence  was  perpetrated  on  the  11th  of  June.  The 
husband  who  was  away  from  home  received  information  on  the 
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15th.  He  complained  to  the  Deputy  Magistrate*  on  the  ITth 
and  the  Deputy  Ma^strate  on  the  10th  (the  order  on  the 
petition  neither  indicates  place  nor  officer)  ordered  the  police  to 
enquire.  When  that  order  was  issued  or  reached  the  police 
does  not,  as  it  should  have  done,  appear.  But  the  police  only 
report  ou  the  4th  and  8th  of  July.  The  statement  of  Anund 
Dossea  the  woman  who  was  raped,  is  clear  and  consistent.  It 
fully  fixes  the  guilt  of  the  offence  on  prisoners  Nos.  12,  13,  U 
and  15.  That  statement  is  well  corroborated  by  the  evidence 
of  witness  No.  5,  who  was  with  Anund  Dossea  in  the  house ; 
also  by  that  of  Ramjeebhun  witness  No.  2,  and  Qour  chowkee- 
dar  witness  No.  8,  who  came  up  and  saw  the  prisoners ;  the 
witness  No.  3,  moreover  saw  the  prisoner  No.  12,  in  the  act; 
witnesses  Nos.  12  and  13,  saw  the  effects  of  the  act  on  the  per- 
son and  clothes  of  Anund  Dossea. 

None  of  the  prisoners  substantiate  their  alibis,  or  any  of  the 
pleas  urged  in  their  defences.  Witnesses  Nos.  26  and  27,  are 
indeed  the  only  witnesses  who  approach  to  it  in  favor  of  prisoner 
No.  14,  but  their  evidence  as  to  hb  alibi  is  so  unsatisfactory 
especially  as  to  their  knowledge  of  other  dates,  that  it  is  far 
from  leaving  us  with  any  other  reasonable  conclusion  than  that 
the  prisoner  No.  14,  coidd  not  have  been  engaged  in  the  offence 
charged.  In  para.  14  of  the  letter  of  the  Sessions  Judge 
**  witne.^8  No.  82,"  seems  an  error  for  **  No.  84." 

We  think  this  case  of  rape  a  very  aggravated  one.  Jb«r 
men  successively  commit  it ;  the  woman  is  ei^ht  months 
gone  with  child,  is  of  good  character,  aud  is  violently  attack- 
ed at  night  in  her  house,  in  her  husband's  absence,  the  house 
broken  into,  and  she  violently  carried  off,  and  shamefuUj 
violated.  Looking  to  the  circumstance  of  this  rape,  to  Clause 
8,  Section  16,  Regulation  XVII.  of  1817  and  Nizamut  Adawlut 
Eeports  1850,  page  267,  treating  it  as  a  heinous  crime,  we  affirm 
the  sentence  of  fourteen  years*  imprisonment  in  banishment  re- 
commended by  the  Sessions  Judge. 


*  Panu  17  of  Sessions  Judge's  letter. 
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Prssent: 

C.  B.  TREVOR  AND  H.  V.  BAYLEY,  Esqs., 
Officiating  Judges. 

GOVERNMENT 

versus 
HENRY  BRAMIER  alias  BOUSICK.  W-Pergunaha. 

Cbimx    Chaboed. — Wilful    murder  of   inspector    Patrick        ^^^' 
Brown,  a  constable  of  police,  when  in  the  legal  execution  of  his  Dooemb    6 
duty. 

Committing  Officer.— Mr.  H.  D.  H.  Fergusson,   Magistrate  „    ^^  ^^. 
of  the  24.Pei.gunnahs.  ^  ^  B?o"  cf " 

Tried  before  iVl  r.  E.  Lautour,  Sessions  Judge  of  the  24-Per- 
gunnahs,  on  the  10th  November  1858.  Held     that 

Remarks  hy  the  Sessions  Judge. — The  prisoner  being  a  Eu-  ***  ^hU  coun- 

ropean,  a  native  of  Prussia,  the  gentlemen   named  in  the  mar-  f'^  ?*  '"  ^"8^" 

'^  •   *      i.      -xu  land,    consta- 

gin*  sat  With   me  sla  assessors,  kw -«^  ,^k«. 

.  Mr  flAu«»t  Young.  |ir.  Yoong  being  the   Prussian  oS^  "l^J^! 

"  J  S  Bell  Consul.  oiallj  protect- 

BaWTa^cknlithSen.  The  facts  are  shortly  these.  «1     bj     law 

A  bodj  of  seamen  left  the  ship  ^^^^  «^»°« 
Trimountain  on  the  evening  of  the  murder  and  proceeded  direct  Jf^p  of  *^^ir 
to  a  grog-shop  on  the  roadside  and  near  Carpenter's  Hotel  in  the  duty.  That  by 
Garden  Beach.  the  ruling  of 

After  drinking  hard,  wine  and  spirits,  on  the  closing  of  the  this  Court  the 
shop,  they  proceeded  down  the  reach  and  towards  tlieir  ship,  homicide  of  a 
They  appear  to  have  been  in  search  of  women  of  the  town  and  iJJ\,reaumed*to 
entered  first  the  house  of  Kalaohand  Gwala,  witness  No.  10,  be  malicious 
who  was  assaulted  by  them  ;  next  they  similarly  entered  the  and  an  act  of 
house  of  Neemohand,  witness  No.  11,  who  ran  off  to  Gobind  murder  and 
Baboo  witness  No.  1,  who  gave  information  to  the  police  of  P'^'^'^i*^  ™*'' 
the  disturbance,  and  npon  which  the  deceased  police  Sergeant,  i^e^n nation 
armed  with  his  sword  and  a  stick  and  accompanied  by  the  bur-  Ues  on  the 
kundazes  Gowher  witness  No.  8,  and  KudrutooUah,  witness  partj charged; 
No.  4,  and  the  witness  No.  1,  Gobind  Baboo,  proceeded  to  the  which  proof 
spot.  The  Sergeant,  on  coming  up  with  the  sailors,  was  col-  ™*y  *^JC^' 
lecting  them  together  with  his  stick,  which  the  witness  No.  1,  evidence  ad^ 
Gobind  described  as  poking  them,  meaning  setting  them  in  line,  duced  by  the 
when  the  prisoner  came  np  and  abused  him  and  ran  off,  upon  proeeoutor  or 
which  the  Sergeant,  having  the  sailors  already  in  custody,  ^«i  endence 
pursued  the  prisoner,  who  ran  into  one  of  the  Punch  Kotee  ^^^^^^ ,  hy 
houses.  The  witness  No.  1,  Gobind  and  witness  No.  8,  Gour  ^her^^^^in 
burkundaz  followed  the  Sergeant  and  looked  amongi^t  the  trees  other  cases  the 
for  the  prisoner,  who  then  came  out  again  and  ran  off,  followed  question  whe- 
by  the  Sergeant,  at  whom  the  prisoner  struck  witli  a  stick  ^her  a  crime 
8  T  2 
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1858.         (a  belaying  pin,  of  wood)  which  blow  the  Sergeant  warded  off, 
"n .  *n<l  t^G   prisoner's  stick  was  broken   into   two.     1'he  prisoner 

ecember  6.  ^^^^  threw  the  part  that  remained  in  his  hand  at  the  Sergeant 

Case  of  and  again  ran  off,  followed  by  the  Sergeant,  upon  which  he  faced 
B^uiKRoluu  about  and  the  Sergeant  struck  him  with  hi  stick  (a  bamboo 
about  four  feet  long  and  of  the  usual  thickness)  on  the  fore- 
is  murder  or  ^^^>  upon  which  the  prisoner  closed  with  the  Sergeant  and 
manslaughter  &  struggle  followed,  in  which  both  were  rolling  in  the  roadside 
.is  to  be  decid-  ditch.  The  prisoner  shortly  afterwards  got  away  and  ran  off. 
ed  upon  the  Xhe  Sergeant  also  went  a  few  paces  after  him  but  immediatelj 
evidence  pro- ^^j^Q  back.  He  appeared  covered  with  mud,  but,  ou  ex- 
upon  any  pre-  &^ini"g  ^^^f  this  was  blood  and  he  soon  sank  down  and  never 
sumption  uris- spoke.  The  witness  No.  1,  Gobind  Baboo  went  to  call  wit* 
inc;  from  the  uess  No.  8,  Mr.  Watkins,  who  lives  in  one  of  the  JPunek  Ko4ee 
mere    act    of  houses,  who  came  out  as  did  Mr.  llbery,  witness  No.  9.     The 

H  M  th  t  ^^^S^^**^  ^^^  t^^"  alive.  The  latter  gentleman  and  the  witness 
under  general  ^6"^  ^^r  Superintendent  witness  No.  2,  Smith  at  the  Watgunge 
law  current  in  station,  who  came  with  the  jemadar  Abdool  Ruhman,  ^.,  and, 
this  country,  a  on  reaching  the  spot,  found  another  European  sitting  tliere 
constable  or  ^i^h  the  Sergeant's  head  on  his  lap  ;  this  was  one  of  the  party 
mZr  mn  a^  ^^  seamen  and  pointed  out  by  the  witness  No.  1,  Gobind  as 
rest  fjr  an  af-  such.  He  named  the  vessel  the  seamen  belonged  to,  and  the 
fhiy,  riot  or  witness  No.  1,  Qt>bind  told  the  Superintendent  he  could  identify 
other  breach  the  party,  from  the  wound  the  Sergeant  had  given  him  on  the 
of  the  peace  forehead.  The  Superintendent  and  the  police  and  this  witness 
rant  *^"  if*  The  "^^^^  ^^  ^^^f^  the  Trimountain.QvXleA  up  the  oflacera,  and  pro- 
arrest  be  made  ^^^^^^  ^^^^  them  to  the  forecastle,  where  the  prisoner  was 
during  its  con-  found,  who  ran  off  and  got  into  a  berth,  pretending  to  be  asleep, 
tinuanceorim-  concealing  his  forehead  with  his  left  arm.  The  other  Europeans 
mediately  af-  turned  out ;  he  remained  pretending  illness  ;  the  Superinten- 
terwards,  and  ^^^^  removed  his  arm,  when  the  wound  on  the  forehead  be- 
suburban  po-  ^^^^  apparent,  and  the  prisoner  was  taken  in  charge.  The 
hce  law  Act  witness  No.  1,  Gobind  then  speaks  to  the  wounds  on  the  Ser- 
XXT.  of  1857,  geant,  one  in  the  breast,  and  two  other  stabs  on  the  left  side, 
Section  61, any  ji^d  one  cut  on  the  back  of  the  hand ;  further  that  witnesess 
ma**^  ^^jNos.  8  and9  Messrs.  Watkins  and  llbery  sent  for  the  doo* 
Without  a  war-  ^^  belon>?ing  to  the  Peninsular  and  Oriental  Companj.  On 
rant  any  per-  Opening  the  Sergeant's  clothes,  the  wounds  were  seen.  The 
son  commit,  lattee  of  the  Sergeant  was  picked  up,  as  also  the  sheath  of  a 
ting  in  hu  j^^ife  marked  D.  The  knife  (C^)  was  found  on  board ;  the  pri- 
mew  any  of-  g^ug^^  when  asked  for  it,  sent  another  seamen  to  fetch  it. 
ihat^Act^^but  '^^^  other  knife  was  found  on  the  following  morning  in  the 
that  'mere  g^rass.  The  sheath  belonging  to  it  was  found  on  the  road,  about 
abuse  given  to  one  hundred  and  twenty  cubits  from  the  spot.  The  cap  was  found 
a  policeman  in  q^  the  spot,  supposed  by  witness  to  belong  to  the  prisoner.  A 
*^f\irduT^^S  shoe  belonging  to  the  left  foot  was  also  picked  up  with  a  piece 
unacoompani-  ^^^  ^"*  **  though  to  prevent  rubbing  against  a  sore.  The 
ed  by  words  Sergeant's  sword  in  Court  was  in  iUt  scabbard.     When  the 
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prisoner  ran  into  the  premises  at  the  PMnc\  kotiee^  he  was  much        1858. 
intoxicated.     He  might  have   been  drinking  a  little,  but  on  — —  — - 
board  was  quite  so^r ;  is  not  able  to  »ay  whether  the  blow  ^^«"*ber  6. 
delivered  by  the  prisoner  actually  struck  the  Sergeant;  the       Caw  of 
prisoner  first  struck  at  the  Sergeant.     The  night  was  too  dark  ^^^™»«^»«» 
to  see  whether  the  blow  took  effect.   The  witness  No.  I,  Gobind     ^^^"^^ 
did  not  interfere  further  than  by  calling  out  for  Police.  ^^  gesture  or 

The  above  narrative  of  the  case  is  the  pith  and  substance  of  the  demeanor  in- 
evidence  of  Gobind,  witness  No.  1.  The  next  witness  is  No.  3,  dicating  on 
Gowher  burkundaz,  who  corroborates  the  evidence  so  far  as  to  *^®  P*"*  ®^  *he 
going  to  the  scene  of  disturbance  with  the  Sergeant ;  the  pursuit  f^^  ^*."^ 
by  him  of  some  European ;  his  entrance  into  the  Punch  kottee  :  ^^^^  '  J^  ^ 
the  struggle  between  the  Sergeant  and  the  European  ;  the  Ser-  temptaresoua» 
geant's  attempt  to  follow  the  prisoner ;  his  inability  ;  his  being  or  by  threats, 
covered  with  blood ;  and  his  sinking  down  and  never  speaking.  ^  words,  or 
This  witness  went  to  fetch  Dr.  Waller,  who  was  ill  and  did  not  ^^^^^  ^' 
come;  two  other  gentlemen  came;  on  returning  to  the  «pot ^IJJ^i^ t^, ^JJ 
the  Sergeant  was  dead ;  and  he  went  with  the  body  to  Alipore.  cape,  does  not 
The  night  was  very  dark  and  the  prisoner  ran  away  to  avoid  justify  an  ar- 
being  taken  by  the  police.  '^^  without  a 

The  Superintendent  Smith  witness  No.  2,  confirms  the  narra*  ^*^^a'  ^x.  ^ 
Witness  No.  2.  tive  of  the  witness  No.  1,  Gobind  when  therighl 

and,  arnvmg  nearly  opposite  the  to  arrest  does 
gate  of  No.  19,  where  Mr.  llbery  witness  No.  9,  lives,  not  exist  or  in 
found  the  Inspector  quite  dead  and  some  European  gentle*  ^^.  ^orm  in 
men  standing  by  him  and  some  native  policemen  and  a  T}^\^  ^^hl 
half  intoxicated  seaman  (James  Leim,  witness  No.  18.)  ^^  ex/miged.  the 
proceeded  on  board  the  Trimounioin  and  states  the  results  officer^  at* 
already  recorded.  The  knife  (0)  acknowledged  by  the  pnsoner  tempting  the 
was  found  by  Inspector  Journey  on  the  port  side  of  the  raiL  arrest  has  no 
The  prisoner  accounted  for  his  wound  on  the  forehead  by  saying  ST^*®^^'^  ^' 
a  stone  had  fallen  on  it  when  at  work.  Aflier  taking  the  pri-  ^^^  or°eTen 
soner  on  shore,  the  Police  jemadar's  foot  struck  against  some-  from  the  fact 
thing  which  the  Superintendent  picked  up  about  50  yards  from  of  the  party 
the  spot.  This  was  a  shoe  which  John  Smith,  witness  No.  12  being  an  oU 
seaman,  identified  next  morning.  The  witness  said  that  Jamee  ^^^'iL^  *^ 
Lee,  witness  No.  19,  the  seeond  mate,  knew  that  he  had  been  ^n^  priTate 
wounded  by  the  stone  when  removing  ballast,  who,  however,  indiTidual,and 
denied  all  knowledge  of  the  fact.  This  witness  gives  the  de-  the  person  on 
ceased  Sergeant  a  high  character  for  good  conduct  and  careful-  whom  the  ar- 
ness,  never  having  had  any  complaints  made  of  harshness  '^^  ,"  endw- 
«o»;».4.  \.i^  vored    to    he 

against  liim.  ^^^^^        j^^^ 

Dr.   Baillie,   Oivil   Sui^eon,   deposes   to  the  wounds.     The  fuUy  resist  and 
•uir..        ^    e  second  and  third   wounds   were  in      resisting 

Witness  JNo.  5.  ^^^^^     ^^^     ^^^^^      ^j^^    first  =«y    lawfully 

stab  was  checked  in  its  progress  by  the  cartilage  over  the  ®"*Pl°y  ^^l  *^bo 
fourth  rib.  The  other  wounds  were  cuts  five  in  number,  JJ^^r  l^^^' 
He  fitted  the  knife  C  into  the  stab  wounds.     It  fitted  exactly. 
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1858.        The  oilier  knife  £  when  similarlj  tested  was  too  broad.     Ex- 

"n        I^~fi"  *"'"*®*^   ^^®   prisoner.     There  was  an   abrased   wound  on  tlie 

®^™    *"   '  forehead,  quite  fresh.     There  was  also  a  bruise  on  the  outer 

Caw  of       gj^g  q£  ^ifjg  right  arm  as  would  be  natural  to  a  person  raising  it 

^ou^kT"  ^  defend   himself,  which  appeared  also  fresh.     His  left  elbow 
was  swollen  and  severely  bruised.     There  was  a  sore  on  the 

Held,  that  in  1^^^  ^^^^'  Afber  receiving  the  stabs,  the  Sergeant  could  not 
order  to  bring  have  inflicted  those  blows  as  those  stabs  must  have  been  Teiy 
a  crime  within  speedily  fatal. 

the  category  .^^^  deposition  of  Mr.  Watkins  refers  to  hearing  the 
homiddTin     Witness  No.  8.  disturbance    when    walking    on 

self-defence,  *ne  terrace  of  the  house.     Tbis 

the  party  witness  came  out  and  found  the  Ser^^eant  Brown,  dying 
pleading  it  and  unable  to  speak  and  a  European  (James  Leim  witness 
ih^f  the  "''^"^  ^.^'  ^^'^  ^®''y  ^'^"'*^'  holding  his  head  on  his  lap.  This 
cise  of  *^tie  ^^*"®^  ®^"^  ^^^  ^'*-  llbery,  witness  No.  8,  who  went  for  the 
right  of  de-  ^iiperintendent.  Mr.  llbery  witness  No.  8,  details  the  same 
fence  was  ne-  particulars.  Both  gentlemen  endeavoured  to  draw  the  inspec- 
cessary;  for  the  tor's  sword,  the  one  holding  the  sheath,  the  other  the  swonl. 
?^**d«d  *^lV^'^*^  they  accomplished  with  so  much  difficulty  as  at  once  to 
on"^  necessitv  ®^^1**"^  ^^  had  not  been  drawn  that  night, 
cannot  extend  J^imes  Leim,  witness  No.  18,  states  that  the  prisoner  and 
beyond      this     -^..        ^     -«  other  seamen  were  drinking  in 

foundation  or,         '  ^®®*    ^'     '  a    grog  shop  near     Carpenter*d 

*"^'^r  w^l'*  ^^*^*»  ^  which  he  had  gone  to  get  pipes  and  tobacco 
^"^^g^^  and  was  invited  by  them,  to  join  them.  A  large  quantity 
in  any  case  or  ^^  ^^^^  **^^  spirits  were  taken.  In  about  an  hour  or  an  hour 
to  any  degree  and  a  half  thsy  all  left,  the  seamen  to  go  aboard  ship.  Some 
whu;h  is  not  were  on  ahead.  The  prisoner,  as  they  were  passing  the  P. 
**®g^*7-  and  O.  Co.'s  premises,  invited  this  witness  to  come  and  pay  him 
that^in  order  *  ^'**^  ^"  board.  Kate  was  very  drunk  and  quarrelsome  and 
to  justify  die  ^^ruok  one  or  two  of  his  messmates  and  this  witness.  He  and 
finding  of  William  White  witness  No.  16,  and  John  ^mith  witness  No.  12, 
manslaagbter,  stood  on  one  side  of  the  road.  Has  no  further  recollection  of 
there  must  be  geeuig  any  of  them  again  that  night.  A  native  told  him,  thera 
*proTocHti<m  '  ^*^  ^^"  *  ^^^  *^"^  ^®  ^®"*  *^^*  found  the  body  of  a  European ; 
and  the  fatal  ^^'^^  to  give  him  some  water  ;  he  was  covered  with  blood ;  wit- 
stroke,  or  ness  was  the  worse  fur  liquor ;  the  prisjner  was  the  most  sober 
strokes     must  man  of  tlie  party  ;  he  drank  only  wine  ;  from   his  conversation 

^^^\*™-^  ^*®  *^^®  ^  ^^®       ^^  sober. 

fluence  of  pas-  *^^^^^  Smith  witness  No.  12,  states  that  the  prisoner  Fred, 
sion      arising      Witness  No.  12.  ThonM»son       witness      No.      13, 

from  it.  Charley  Blank,  witness  No.  15, 

Held  more-  Johnson,  W.  White  witness  No.  16,  and  Dick,  went  ashore 
over,  tliat  in  fj^j^  ^1,3  gjjjp  2Hmountain  and  were  drinking  in  the  grog- 
ation^of^cases  ^*'^P'  where  they  were  joined  by  the  witness  No.  18.  J.  Leim, 
in  which  the  ^"^  details  tliose  particulars ;  was  drunk,  and  W.  White  took 
intent  of  the  him  on  board.     Points  out  the  belaying  pin  which  the  prisoner 
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showed  him  in  the  boat;  also  points  out  the  shoe  from  which         1858. 

the  prisoner  cut  out  the  piece  in  the  forenoon  as  his  foot  was  "T ZT^ 

sore.     Tlie  cap  resembles  that  of  the  prisoner.     Points  out  the  •*^®<*'"^»^  ^• 
knife  C  as  belonging  to  Fred,  the  prisoner,  and  says  that  the       ^"®  °^ 
other  knife  looks  like  Wlute's ;  says  the  prisoner  is  a  good  quiet     Bousiok' 
man,  and  that  he  was  sober  that  night.  .  ' . 

John  Thompson  or  big  Jack,  to  the  same  effect  as  to  their  ?^^^n"  hj^ 

Witness  No  13  *^^  ^®"*8  ^  ^^^  g^og  shop   and   drunkenness 

that  some  were  drunk  ;  that  he  though  no  ex- 
only  took  wine  and  was  perfectly  sober ;  they  all  went  down  euro  for  crime 
the  road  together ;  Dick,  who  was  very  drunk,  struck  the  pri-  *•  "*  element 
Boner.  He  and  Fred,  wanted  a  light  for  a  cigar ;  obtained  one  ^importanoT' 
from  an  old  man  and  shook  hands  with  him  and  thanked  him.  and  as  bearing 
A  little  further  on,  the  prisoner  said,  ''This  looks  like  a  brothel*'  on  the  inteu- 
and  said,  "  Bebee,"  to  which  the  man  in  the  house  said,  **  No  tion. 
Bebee,"  the  natives  began  talking  in  their  own  language  and  the  ^?^  ***®  PJjJ* 
jhamp  fell,  upon  which  Fred,  ran  down  the  road.  He  ran  into  ^urt^^ww  of 
some  gate ;  he  was  knocked  down  by  the  policemen  and  the  opinion  that 
natives,  some  one  had  a  large  stick,  such  as  this  in  Court,  the  officer  was 
John  Smith  witness  No.  12,  came  up  and  deponent  said,  "Don't  no*  acting 
go  there.  There  is  a  bloody  row,"  but  John  Smith,  witness  ^**"^*^^« 
^'o.  12,  and  Johnson  went  there ;  did  not  see  the  prisoner  ^|^^  ^^  "  ^ 
again  that  night ;  did  not  go  on  board.  Frevi.  had  something  hard  prehended  the 
under  his  shirt.  The  cap  is  his.  He  had  the  shoe  on  when  he  prisoner ;  that 
came  ashore  ;  he  cut  a  piece  out  on  account  of  a  sore ;  cannot  consequently 
identify  the  knives ;  Fred,  was  sober.  When  he  was  struck  he  ^®  ^^  "°' 
called  out  "  Charley"  which  might  mean  little  Charley  or  J^^  ^y  law " 
himself;  saw  a  European  running  after  Fred,  and  heard  blows  that  the  arrest 
struck.  Gives  the  prisoner  a  good  character  as  a  quiet  man.  was  an  illegal 
There  were  four  or  five  policemen  when  Fred,  was  knocked  ft°d  aggressive 
down.     He,  Fred,  ran  off  to  get  clear  of  the  police.  J|Jj  ^*i?rok!^ 

James  Almeda,*  to  the  same  circumstance  as  to  going  to  the  loflieted      hy 

•  Witness  No  14  grog-shop  ;  took  Dick  on  board  ;  the     prisoner 

he  and  little  Charley  picked  him  were  made  un- 
up.  After  pushing  off,  Fred,  the  prisoner  hailed  them.  Took  him  der  the  influ- 
on  board;  be  had  no  cap  on.  The  cap  and  shoe  are  his.  The  ©?<»  of  a  suffi- 
knife  (E.)  is  White's ;  (C)  is  Fred's.  Fred  told  them  he  was  half  2^^'  I'^^'^l 
dead  ;  that  four  or  five  had  surrounded  him  with  swords  and  passion  arising 
he  could  not  get  away  from  them ;  that  his  belaying  pin  broke,  therefrom  ; 
and  then  he  defended  himself  with  his  knife,  which  he  struck  tl^a*  conse- 
into  some  one ;  he  had  the  knife  with  him  ;  it  was  wet,  but  q"?°%  th« 
cannot  say  whether  it  was  bloody.  Fred  said  he  expected  the  S^ty^^f  ^^ 
person  must  be  dead  ;  told  witness  No.  17,  Phillips  about  it  on  pable  homi- 
board.  cide  or  man- 

Charley  Blankf  to  the  same  particulars  deposed  to  above,  slaughter  and 

.  «,.,         T^     ,  ^  On  getting  into  the  boat,  prisoner  S^'  f  murder, 

t  Witness  No.  15.  .P.     ,    °,  .         n    i  j.-  -ai  i.i     Sentenced    to 

said  he  had  been  fighting  with  the  7  yg^.  i^jpri. 

policemen^  he  had  his  knife  in  his  hand ;  he  said  the  policemen  sonment  with 

labor  in  irons . 
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1858.        had  struck  Mm  and  be  was  half  dead ;  that  the  wound  on  his 

"Tr~T~"   forehead   was  caused  by   the  policeman  striking  him  with  a 

December  0.  g^^^^^     There  was  no  wound  when  he  went  ashore  or  when 

^*®  ^ji^  drinking  in  the  grog-shop.     Points  out   the  knife  C   as  that 

Bovlnix!^  ^^  *^®  prisoner.     Has  served  with  him  on  board  a  Prussian 

nian*of-war  and  has  known  him  three  or  four  years ;   he  is  a 

good  tempered  man. 

William  White*  speaks  to  leaving  the  ship  with  the  others ; 

«  -nr-x-      -KT    ti*  to  the  drinking;  to  leaving  the 

•  Witness  No.  16.  i_         a  r  j.i. 

grogshop ;  to  some  of  the  par* 

ties  shaking   a  native   house ;  looking    for    women ;    to    the 

policemen  coming,  witness  No.  18,  James  Leim  was  with  him ; 

after  parting  company,   next  saw  him  leaning  over    the  Sar* 

geant's  body.     The  knife  C  is  the  prisoner's.  The  other  marked 

E  belonged  to  the  witness,  which  he  threw  away  lest  8U8{>icioB 

might  attach  to  himself.     The  prisoner  had  no  wound  on  the 

forehead  when  he  came  ashore,   nor  in  the  grog- shop.     Fred 

said,  Johnson  had  been  hurt  and  his  blood  had  falloi  on  him. 

His  reason  for  coming  to  where  the  policeman  was  lying  dead 

was,  because  it  was  on  the  road  to  the  ship,  gives  the  prisons  a 

good  character. 

Andrew  Phillips,t  to  the  conversation  with  Fred  after  coming 

.  __.         Tff    1-  on  board.     He  said  on  coming 

t  Witness  No.  17.  ^^^^  ^^^  ^^^  j^^  j^^^  ^^^  -^^  ^ 

row  with  the  police ;  that  he  tried  to  get  clear  off^  but  waa  taken 
and  ran  into  a  garden  to  bide  himself  but  they  followed  with 
lanterns,  and  that  he  again  ran  for  it ;  that  he  was  in  danger 
of  his  life  and  took  what  he  bad  and  struck  back ;  that  the 
belaying  pin  broke  and  left  the  stump  in  his  hand,  but  that 
having  nothing  led,  he  took  what  he  had  and  slipped  it  mto 
them  once  or  twice,  and  was  afraid  he  had  killed  one  of  them. 
At  this  time  his  forehead  was  bleeding ;  was  not  aware  that 
he  had  any  wound  when  be  went  ashore ;  the  only  blood  be 
noticed  on  the  prisoner  was  on  his  cloth,  gives  the  prisoner  a 
good  character. 

James  Lee{  contradicts  tbe  prisoner  as  to  the  wound  on  his 

J  Witness  No.  19.  r^w^iw^   "^""^    ^^  ^^ 

*  fall  of  ballast. 

§  Witnesses  Nos.  6  and  7.  The  witnesses  Gobind  Pershaud 

and   Lewis§  prove  the  mufnssil 

II  Witness  No.  22,    called  for     confession, 
from  this  court.  ^^    Fergusson.||      That  the 

deceased  was  a  sworn  constable. 

Kalachand  Ohose^  loUness  No,  10. — To  the   sailors  entering 
his  house  and  striking  him  and 

Neemchand  Ghote,  tokness  No,  11. — To  the    same  purport, 
and  to  his  calling  up  Gobind  Baboo. 

The  prisoner  pleaded  not  guiUy.    Being  again  called  upon  to 
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«ay  anything  he  iiii«;bt  wirIi  to  say  in  bis  defence,  states  that  1858. 
lie  and  the  others  went  ashore  from  the  sliip  Trimountain  to  "T  , 
the  grog-shop  and,  after  leaving  that,  about  half  way  from  ©o^^^o*^  ^' 
that  place  to  the  »^hip,  Dick  Kate,  who  was  very  drunk,  gave  ^""^  ^^  . 
James  iieim  a  j»huve,  upon  which  the  prisoner  remonstrated  ^^*,ot 
with  him.  He  began  ourning  and  swearing  and  said  he  would 
tight  any  one  and  pushed  the  prisoner  two  or  three  times,  and 
Fo,  as  he  continued  to  use  bad  language,  left  little  Charley  and 
August  to  look  after  him  and  went  on  ahead  with  Jack  and 
White.  Jack  said, "  Let  us  go  and  get  a  light,"  which  he  got  from 
an  old  man  and  they  thanked  him.  About  twenty  yards  on 
JHck  8ai'\  "Here  are  some  ladies,"  to  which  the  prisoner  said 
**  No ;  there  could  be  none."  Then  Jack  and  he  looked  into 
the  honi-e,  and  the  man  said,  **  No  bebee  here,  John."  The 
jhamp  fell  and  the  natives  began  talking  togetlier.  'i'his  house 
wiis  ten  or  twelve  yards  from  the  road.  Jack,  William  White, 
the  prisoner,  Johnson,  and  John  Smith,  were  standing  tiiere. 
Oil  seeing  some  four  or  five  native  policemen  come  up,  and 
understanding  that  the  natives  wished  to  take  them  and  never 
having  been  up  at  the  police  or  imprisoned,  the  )>iisoncr  jumped 
across  the  road  and  stood  amongst  some  shrubs  in  the  gateway 
of  a  garden  which  he  did  not  wish  to  injure  and  tfti*p))ed  back 
again.  There  were  four  or  five  policemen,  one  a  native  with 
a  bt  It  and  badge  Some  one  struck  the  prisoner  with  a  sword 
and  another  a  blow  with  a  stick.  The  second  blow  broke  the 
belaying  pin.  Tried  to  run  away ;  three  or  four  followed  ;  at 
this  time  lost  hin  shoe.  His  cap  was  lost  when  he  was  struck 
on  the  forehead.  After  running  about  one  hundred  yards,  the 
policemen  came  up  again  and  knocked  the  prisoner  down.  The 
firct  blow  was  in  the  back  of  the  neck  ;  the  next  on  the  baek  ; 
another  on  the  arm.  This  sm%  going  on  for  two  or  three  mi- 
nutes ;  heard  other  footsteps  and  called  out  for  help ;  warned 
the  man  who  had  him  down  that  he  was  killing  him  and  he 
would  use  his  knife;  got  away  and  ran  down  the  road  and  g.tt 
into  the  boat ;  knows  that  he  UFed  the  knife  as  it  was  out  of 
th-  sheath. 

•  \Vitne».e.  No..  20  and  21.  WHnwses  Dudly  and  Fi,.I.i^h,» 

Captain  and  duet  Mate  ot  the 
ship,  give  the  prisoner  the  very  best  character. 

Cliundernath,  the  best  native  vakeel,  addresses  the  Court  at 
length  for  the  defence,  pohiting  out  that  the  crime  charged  wa» 
within  the  category  of  excusable  homicides  ;  that  the  prisoner 
only  used  the  knife  in  self-defence ;  that  there  was  no  pi*emedit- 
ation  ;  that  sailors  only  went  ashore  in  pursuit  of  their  own 
amusement;  and  that,  under  the  cifcumstances  of  the  case, 
criminality  could  not  attach  to  the  defendant,  for  whom  he  ap- 
peared (by  direction  of  this  Court). 

TOL.    Till.  3    U 


December  6. 
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1858.  The  assessors   are   divided  as   to   the  nature   of  the   crime 

charged. 

Mesirss.  Young,  Reily,  and  Bell  find  the  prisoner  guilty  of 
Cn»e  of       Manslaiiijhter,  and  Baboo  Tarucknath  Sen  of  wilful  murder  in 

^^^'ct"  •'*»!"?  «>"««  "ffio*'- 

1  he  circumstances  of  the  ca»e  appear  to  be  these.  A  party 
of  seamen  came  asliore  from  the  Ttitnountain  on  the  evening  of 
the  murder.  The  prisoner  Fred,  seems  to  liave  prepared  himself 
for  a  collision  with  some  one,  inasmuch  as  he  secreted  a  belay- 
ing pin  ahout  his  person  under  liis  shirt  Of  itself  tliis  was  not  a 
ibrniidable  weapon  ;  in  no  sense  a  lethal  one.  After  closing  the 
gro«:shop  at  9  o'clock,  the  seamen  and  James  Liem,  who  had 
worked  his  passiige  round  in  the  ship  from  Bcnnbay,  proceeded 
up  tlie  road  looking  for  women  of  the  town.  Thi*y  appear  to 
have  entered  at  least  two  houses,  with  more  or  less  violence, 
Kalachand  Gwala  and  Neemcliand's.  Tiiis  led  to  the  latUr 
going  to  his  zemindar  Gobind  Baboo,  who  called  in  the  policr. 
It  appears  from  liis  evidence  that  the  Sergeant  was  collecting 
the  sailors  together  with  bis  stick,  dressing  the  line  as  it  were 
(the  witne:«s  described  this  as  poking,)  when  the  prisoner  came 
up  from  behind  and  abused  him  and  ran  away.  The  Sergeant  fol- 
lowed, and  this  witness  states  that  the  prisoner  then  struck  at 
the  Sergeant  a  blow,  which  being  warded  oft*,  the  belaying 
pin,  called  by  the  witness  a  stick,  broke  and  the  prisoner,  fii^l 
throwing  the  part  that  remained  in  his  hand  at  the  Sergi  ant, 
ran  off  still  followed  by  the  Sergeant,  when  the  pi-i-^oner  faced 
him  and  the  Sergeant  struck  him  on  the  lorehead,  whin  the 
prisoner  closed  with  the  Sergeant,  and  both  were  struggling  in 
the  ditch  together,  when,  after  a  short  time,  the  prisoner  got 
up  and  ran  off,  and  the  Sergeant,  after  going  a  few  cubits,  came 
back  and  soon  sank  to  the  ground  and  died. 

It  is  in  evidence  (witness  No.  8,  Watkins  and  witness  'So  9, 
llhery  and  Gobind)  that  the  sword  had  not  been  drawn  from 
the  scabbard.  The  two  gentlemen  took  the  sword  and  attempt- 
ed to  di*aw  it,  one  holding  the  scabbard,  the  other  holding  the 
sword.  It  was  drawn  with  difljculty  ;  it  was  perfectly  chan, 
and  both  exclaimed  that  this  sword  has  not  been  drawn  to- 
night. 

It  is  in  evidence  that  the  prisoner  ran  away  from  the  i>olic6 
before  coming  into  actual  personal  collision  with  the  Sergeant. 
Two  distinct  acts  of  assault  upon  the  police  are  proved,  first, 
striking  at  the  Sergeant  with  the  belaying  pin,  which  broke; 
secondly,  throwing  the  remaining  half  at  the  Sergeant.  The 
prisoner  then  ran  and  was  followed  by  the  Sergeant.  The  pri- 
soner faced  him,  and  the  Sergeant  struck  him  on  the  fore- 
head ;  the  struggle  followed,  with  the  results  already  recordeil. 
Disarmed,  but  determined  not  to  be  taken,  the  prisoner,  when 
he  faced  the   Sergeant,  must,  I    think,  have  done   so  knife  in 
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hand.     We  linve  no  eviilence  of  that  however.     Ifc   wns  very        1868. 

dark,  but  the  only  natural  presumption    is  that  the   Sergeant,  "T        "~ 

face  to  face,  seeing  tlie  prisoner  about  to  attack  him,  struck  ®<*'"o«>'  6. 
him  on  the  foreheatl ;  then  the  prisoner  closed  and  inflicted  the  ^***  ^^  . 
stabs  Nos.  1,  2  and  .S,  the  two  latter  being  mortal  wounds.  Had  ^^^^J^*^ 
the  Sergeant  struck  liim  on  the  back  of  the  head  when  he  was 
running  away,  this  presumption  would  not  arise.  The  Sergeant 
bears  the  highest  character  for  consideration  and  conduct. 
There  is  nothing  to  show  that  the  prisoner  was  struck  by  the 
Sergeant  with  a  sword  in  its  scabbard  or  out  of  it.  The  Ser- 
geant never  drew  his  sword.  Furtlier,  a  serious  blow  from  the 
stick  the  Sergeant  carried  would  probably  have  been  very  severe, 
possibly  fatal.  We  have  to  take  such  evidence  as  is  available, 
that  of  Gobi  nd,  and,  according  to  that,  the  Sergeant  was  resint- 
e<l  and  assaulted.  The  prisoner  and  the  others  had  been  engag- 
ed in  acts  of  brawling,  when  the  police  Sergeant  was  called  in. 
It  was  his  duty  to  take  in  charge  all  drunken  and  disorderly 
persons  concerned  in  a  breach  of  the  peace.  The  inspector  was 
a  sworn  constable.  Having  arrested  some  of  the  party,  he  was 
abused  by  the  prisoner,  one  of  the  parties  concerned  in  the  dis- 
turbance. He  was  resisted  in  his  endeavour  to  arrest  him  and 
twice  assaulted.  The  policeman  was  within  the  path  of  duty 
in  endeavouring  to  arrest  the  prisoner.  As  to  unnecessary  vio- 
lence, whatever  force  was  used,  that  was  caused  by  the  resist- 
ance offered  by  the  prisoner.  He  had  never  been  taken  to  the 
police  or  jail  and  he  was  using  his  utmost  endeavours,  from  that 
motive  probably,  to  avoid  caption.  I  am  not  of  opinion  that 
to  eflfect  this  object,  the  Sergeant  used  unnecessary  violence. 

Neither  do  1  credit  the  story  of  any  assault  having  been 
committed  by  any  native  policemen.  I  believe  they  kept  quitj 
aloof  and  at  a  most  discreet  distance,  and  the  blows  on  the  back 
and  neck  were  not  mentioned  to  Dr.  Baillie,  who  examined  the 
prisoner.  Apart  from  the  prisoner's  admission  the  case  is  very 
fully  supported  by  the  circumstantial  facts  brought  to  light. 
The  finding  of  the  sheath  and  knife  and  shoe  of  the  piisoner 
and  the  wound  u[>on  his  forehead. 

I  am  of  opinion  that,  by  policy  of  law,  which  hedges  in  police 
officers,  with  additional  protection,  the  oflence  charged  in  the 
indictment  is  proved.  The  prisoner  was  sober  and  knew  that 
the  deceased  was  a  policeman.  Dissenting  in  this  respect  from 
the  majority  of  the  assessors,  I  find  that  the  prisoner  is  guilty 
of  wilful  murder,  the  deceased  being  a  policeman  acting  within 
the  path  of  his  ordinary  duty,  and  consequently,  I  consider  the 
prisoner  liable  to  suffer  the  extreme  penalty  of  the  law. 

I  have  to  place  upon  record  that  the  prisoner  bears  a  most 

unexceptionable   character.     I  am  of  opinion  that  this   high 

character  should  have  some  weight  in  connection  with  the  little 

evidence  we  have  to  guide  us  as  to  the  exac't  circumstances  of 

3  u  2 
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1868.        the  case ;  aiul,  in  spTiding  up  tliid  case,  feeling  the  necessity  of 
r  a  severe  example  in  order  to  check  the  practice  of  drawing 

ecem    r   .   i^ni^^^  i  y^^^^  j.^  propose  that  the  prisoner  be  transported  be- 
Caee  of      yQ^d  g^ag  for  the  natural  term  of  his  life. 

B^UMCK  Remarks  h/  the  Nizamut  J[ifett;/i»^.— (Present :  Messrs.  C.  B. 

Trevor  and  H.  V.  Bayley.)  From  the  evidfnce  thus  detailed 
above,  theconfesRion  of  the  prisoner  before  the  Magistrate,  and 
the  defence  of  tlie  pi-isoner  before  the  Sessions  Ju<lge,  consi- 
dered together,  we  are  of  opinion  that,  on  the  2nd  November,  a 
party  of  six  or  seven  sailors,  amongst  whom  was  the  prisoner  at 
the  bar,  belonging  to  the  ship  •*  Trimountain,**  came  ashore 
from  the  ship  ;  and,  having  drunk  hard,  went  to,  at  about  9i 
P.  M.,  the  shops  of  Kalachand  and  Neemchand  Gliose  in  search 
of  women  of  tlie  town,  slightly  assaulting  the  former  and  injur- 
ing the  curds  and  milk  of  the  latter ;  that  the  latter  person 
went  and  gave  information  of  what  hud  happened  to  Gobind 
Chunder  Boy,  witness  No.  1,  his  landlord,  who  then  went  to 
give  information  to  Sergeant  Brown,  deceased,  at  his  sectbn 
house  hard  by ;  that  the  Sei^eant  getting  up  from  bed  accom- 
panied the  informant,  taking  also  two  burkundazes  with  him, 
to  the  spot  where  the  sailors  were  represented  to  be ;  that  the 
dcceaae(l  Sergeant  and  Gobin<l  Chunder  lioy,  the  informant, 
came  up  with  these  parties  as  they  were  going  down  the  road, 
and  that  they  in  answer  to  questions  from  the  Sergeant  said 
they  were  going  to  their  ship ;  that  they  were  drunk  at  the 
time  ;  and  the  Serjeant,  with  a  view  of  detaining  them,  poked 
them  with  the  httie  in  his  hand  into  line ;  that  the  prisoner 
at  the  bar  either  coming  up  at  that  time  and  abusioi^ 
tlie  Sergeant  (though  as  to  the  nature  of  the  abuse  no 
question  was  asked  of  the  witne$(S  Gobind  Chunder,  although 
from  the  evidence  of  Mr.  Watkins  it  ap[)ears  that  the 
abusive  language  was  not  uttered  by  the  foreigner  whose  ac- 
cent was  very  peculiar  and  who  exclaimed,  "  What  do  you  want, 
pohceman  ?'*  &c.  who,  we  tliink,  therefore,  can  have  been  no 
other  person  than  the  prisoner)  or  attempting  to  run  away  he 
was  followed  by  the  Sergeant  witli  a  view  to  arrest  him ;  that 
ufber  running  into  the  garden  of  the  Punch  kottee  with  a  view  of 
escaping  observation,  the  prisoner,  unable  to  remain  there, 
again  ran  out  into  tlie  main  road,  and  turning  round  struck  at 
tlie  Serjeant,  whom  he  knew  well  to  be  a  policeman,  with  a  hVht 
wooden  belaying  pin,  termed  by  the  witnesses  a  lattie,  that 
he  had  brought  with  him  from  the  ship ;  that  the  pin  broke 
against  the  Sergeant's  lattie,  who  struck  at  the  prisoner  also; 
that  prisoner  threw  the  broken  piece  of  the  belaying  pin  at 
the  Sergeant  and  again  ran  away  for  a  short  distance,  when  he 
turned  round  and  stoo<l  as  if  to  offer  resistance;  that  the  Ser- 
jeant, then,  with  the  lattie  in  )iis  hand,  and  not  with  the  sword, 
sti'uck  the  prisoner  a  blow  on  the  head,  whi^'h  blow  the  witness, 
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Gi>l>iiicl  Chunder  states,  created  ''such  a  sound  that  he  thought        1858. 
ina<le  a  very  severe  wound;'*  that  the  prisoner  at  the  bar  then  k^-a 

closed  with  the   Sergeant ;  that  they  struggletl  together,  rolled*     *^™*^  ^* 
over,  and  fell  together  ;  and  that  in   the  course  oi*  the  struggle       ^••^  ^L^-m 
blows  were  inflicted  by  the  Sergeant  on  the  prisoner's  right  arm    ^^gj^i^ 
and  left  elbow,  and  the  prisoner  at  the  bar,  with  the  knife  O. 
produced  in  (-ourt.  inflicted  three  stabs  and  Ave  cuts  on  different 
parts  of  the  Sergeant's  body  ;  that  the  cuts  were  not  dangerous 
and  one  of  the  stabs  made  only  a  slight  wound  ;  but  that  the 
other  two  stabs,  one  on  the  left  side  between  the  fourth  and 
fifth  ribs,  and  the  otlier  beneath  the  flfth  rib,  were  mortal  and 
caused  the  death  of  Sergeant   Brown,  a  very  short  time  after- 
wards. 

Such  being  the  fact?  which  as  Judges  of  the  fact  of  the  case 
we  consider  proved,  the  following  questions  of  law,  arising  out 
of  those  facts,  remain  for  determination. 

Ist.  Was  the  deceased  inspector  Brown,  when  struck  mor- 
tally, acting  in  the  legal  execution  of  his  duty  P  and, 

2nd.  (Tnder  the  circumstances  of  this  case,  does  the  crime 
of  the  prisoner  amount  to  wilful  nmrder  ? 

In  this  country  as  in  Eigland,  ministers  of  justice  as  con- 
stables and  policemen  of  all  sorts,  while  in  the  execution  of  their 
duty,  are  under  the  peculiar  protection  of  the  law;  and  the 
killing  of  officers  so  employed  is  deemed  murder  of  malice 
prepense,  as  being  an  outrage  wilfully  committed  in  defiance  of 

the  justice    of  the   Kingdom.* 
^to'^S'f^VaTo^'^^'^'*^-  ^'  P'^     Jn  these  cases  too  this  Court,  as 
'  may  be  seen  from    the  case  of 

Gnatook,  decided  on  the  1 7th  December,  1857,  has  adopted  the 
important  rule  of  English  law  ;  that  homicide  is  presumed  to  be 
malicious  until  the  contrary  be  shown  ;  or,  in  other  words,  when 
the  killing  is  proved  to  have  been  committed  by  the  party 
charged,  the  presumption  of  law  is  that  it  is  malicious,  and  an 
act  of  murder;  and  proof  of  matter  of  excuse  or  ei^enuation 
lies  on  the  party  charged  ;  which  proof  may  appear  either  from 
evidence  adduced  by  the  prosecution  or  from  evidence  oflered  by 
the  defendant ;  whereas,  in  other  cases  this  Court  has  frequently 
rnled  that  the  question  wliether  a  crime  be  murder  or  man- 
slaughter is  to  be  decided  upon  the  evidence  produced,  and  not 
upon  any  presumption  from  the  mere  act  of  killing. 

In  order,  therefore,  to  determine  the  particular  mode  in  which 
the  evidence  in  this  case  should  be  looked  at,  as  well  as  with 
a  view  of  answenng  an  important  point  of  law  arising  out  of 
the  indictment,  it  becomes  necessary  to  inquire  whether  the 
police  constable,  at  the  timj  he  was  killed,  was  in  the  legal 
execution  of  his  duty. 

The  prosecution  contends  that  several  of  the  sailors  were 
drunk,  and  as  they  had  been  guilty  of  riotous   behaviour  in  a 
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185a        thoroui^lifare  and  im  the  view  of  the  police  officer^  he  wa«  autlio- 

^^         '  rizeU  U.v  law,  Sections  20  and  61,  of  Act  XXI  of  1857,  to  am«fc 

^>ecemxiet    .  ^j,^^  without  a  warrant,  and,  on  resistance  being  made,  to  uae 

Ca»e  of      t|j0  degree  of  force  necessary  to  effect  the  arrest. 

B^sic^""      The  Judge  writes,  "That  it  wa»  the  duty  of  the   deceased 

constable  to  take  in  charge  all  drunken  and  disorderly  persons 

concerned  in  a  breach  of  the  peace." 

Now  there  can  be  no  doubt  that,  under  the  general  law 
current  in  this  country,  a  constable  or  other  police  oflBcer  may 
arrest  for  an  affray,  riot,  or  other  breach  of  the  peace  without 
a  warrant,  if  the  arrest  be  made  during  its  continuance  or  tmme- 
diatelv  afterwards,  and  that,  under  the  Suburban  police  law. 
Act  XXI.  of  1857,  Section  61,  any  police  officer  may  arrest 
without  a  warrant  any  person  committing  in  hie  view,  any  offence 
against  the  Act;  and  amongst  the  offences  against  the  Act 
specified  in  Section  20  are  the  being  found  drunk  and  inc.ipable 
of  taking  care  of  one^s  self,  and  the  being  guilty  of  any  riotous 
or  indecent  Itehaviour  in  any  street  or  thoroughfare,  or  in  any 
place  of  public  amusement.  The  question,  tiien,  which  the  i*ourt 
lia.s  to  answer  is,  whether,  at  the  time  of  his  attempted  arrest 
by  the  deceased,  the  prisoner  at  the  bar  had,  judging  from  tlie 
evidence  before  the  Court,  been  guilty  of  an  act  rendering  hiui 
liable  to  arrest  without  a  warrant. 

The  evidence  on  the  point  is  very  meagre  and  consists  mainly 
or  rather,  we  may  say,  entirely  on  that  of  Gobindchunder  iCoy. 
On  revertinn;  to  that  evidence  it  will  be  found  that  it  gives  wo 
ground  for  the  conclusion  that  the  prisoner  and  his  comradiM 
were  in  such  a  state  of  drunkenness  as  to  be  incapable  of  taking 
care  of  tliemselves.  Neither  di>es  it  show  that  the  prisoner  and 
his  comrades  were  guilty  of  riotous  or  indecent  behaviour  in 
the  view  or  in  the  presence  of  the  deceased  constable ;  so  far 
from  that,  his  evidence  before  the  Magistrate  of  the  24i-  IVrgun- 
nahs  which  is  more  distinct  on  the  point  than  that  given  before  the 
Sessions  Judge,  shows  that  at  the  time  the  police  and  the  prison- 
er and  \\\%  comrades  met,  the  latter  were  proceeding  quietly 
down  the  road  to  go  on  board  their  ship,  tlie  Trimountain.  It 
is  true  that  the  prisoner  had  with  his  comrades  previously  gone 
to  the  house  of  Kalachand  Ghose  and  Neemchand  Gliose  in 
search  for  women  of  the  town  and  had  slightly  assaulted  the 
former  and  spoilt  the  curds  and  milk  of  the  latter;  but  there 
was  no  breach  of  the  |>eace  committed  by  the  prisoner  aiid  his 
comrades  such  as  would  justify  their  arrest  without  a  warrant, 
either  during  its  continuance  or  immediately  afterwards. 

It  has  been  argued,  however,  by  Baboo  Sumbhoonath  Pundit 
for  the  prosecution,  that  the  abuse  which  the  prisoner  gave  to 
the  officer  was  sufficient  to  warrant  his  apprehension,  if  no  other 
act  oommittjd  by  him  was  so.  liegarding  the  abuse  which  was 
given  to  the  Sergeant  by  the  prisoner,  the  evidence  is  very 
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unsatisfactory,  on  the  suppositioa  that  it  was  so  given,  we  are        1B68. 

clearly  of  opinion  that  abusive  language  used  to  a  policeman  in  "r~~ 

the  execution  of  his  duty,  if  accompanied  by  words  indicating  *^®<'^™*>®'  "• 
an  intent  on  the  part  of  the  party  using  them  to  attempt  a       ^^••^  ^^  . 
rescue,  or  if  accompanied  by  gesture  or  deameanour  indicating     3^*10^**" 
such  an  intention,  or  if  accompanied  by  threats,  or  by  words 
or  gestures  encouraging  the  prisoner  to  escape,  would  justify 
the  officer  in  arresting  the  party  so  acting.     Mere  abuse,  how- 
ever, especially  when,  as   in  the  present  instance,  it  is  utterly 
undefined,  is  altogether   insufficient  to  warrant  an  arrest  under 
any  circumstances,  and  the  more   especially  when,  as  in   the 

S resent  instance,  the  officer  was  not  at  the  time  acting  within  the 
ne  of  his  duty. 

As,  then,  for  the  reasons  above  given,  we  are  of  opinion  that, 
whether  the  deceased  Inspector  desired  to  arrest  the  prisoner  as 
being  one  of  the  sailors,  who  had  entered  Neemchnnd's  house 
for,  of  the  assault  upon  Kalachand,  he  seems  not  to  have  been 
then  informed,  or,  whether  on  account  of  the  abuse  given  to  him 
subsequently,  the  arrest  was  not  a  legal  one,  inasmuch  as  the 
prisoner  had  done  no  act  warranting  it ;  it  remains  for  us  to 
enquire  whether,  under  the  circumstances  of  the  case,  the  ciime 
of  the  prisoner  amounts  to  wilful  murder. 

It  is  a  settled  doctrine  that  when  the  right  to  arrest  does  not 
esist,  or  not  in  the  form  in  which  it  is  attempted  to  be  exercis- 
ed, the  officer  attempting  the  aiTest  has  no  protection  either 
from  his  office  or  even  from  the  fact  of  the  party  being  an  of- 
fender. The  officer  becomes  a  mere  private  individual,  and  the 
person  on  whom  the  arrest  is  endeavoured  to  be  made  may  law- 
fully resist,  and,  in  resisting,  may  lawfully  employ  all  the 
means  requisite  for  him.  Such  being  the  position  of  the 
parties,  it  becomes  necessary  for  us  to  enquire  whether,  upon 
sll  the  evidence  produced  in  the  case,  the  crime  of  the  pri- 
soner is  murder  or  manslaughter. 

The  illegal  attempt  to  aiTest  was  an  aggressive  act  on  the 
part  of  the  Sergeant.  It  was  followed  up  by  an  act  of  assault 
on  the  part  of  the  prisoner  and  counter-assault  on  the  side  of  the 
Sergeant  and  was  terminated  by  the  fall  and  subsequent  struggle 
together,  in  which  the  knife  was  used  which  deprived  the  Ser- 
geant of  life.  All  these  acts  made  up  one  continuous  conflict 
commenced  by  the  Sergeant  and  renewed  after  the  piisoner  had 
twice  fled.  The  determined  manner  too  in  which  the  aggres- 
sion was  carried  on,  under  a  mistaken  sense  of  duty,  probably, 
by  the  deceased,  as  evidenced  by  the  severe  stroke  inflicted  on 
the  head  of  the  prisoner,  aflbrded  to  him  strong  provocation  for 
retaliation,  and,  deprived,  by  its  fracture,  of  the  belaying  pin 
which  he  had  with  him,  the  prisoner,  though  it  would  seem  a 
|)owerful  man  himself,  yet  in  conflict  with  another  powerful 
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1858.        man,  and  it  maj  be,  in  some  unreasonable  ftMr  for  his  life,  used 
"T        xJTIr'  ^^®  kuife  which  inflicted  the  mortal  stabs. 

^^™  '  *  It  has  been  urged  strongly  and  ably  by  Mr.  Allan  on  behalf 
Case  o^^^  of  the  prisoner,  l8<  that  the  homicide  committed  in  the  present 
^oJsicK  ^^^^  ^^  excusable  as  being  committed  simply  in  self-defence 
and  under  a  strong  and  reason«able  fear  on  the  part  of  the  pri« 
soner  for  his  own  life,  and  2ndly  that  even  if  the  Coui-t  should  not 
consider  it  excusable,  still  the  act  was  done  under  such  circum<^ 
stances  of  strong  provocation  as  only  to  call  for  the  infliction  of 
a  light  punishment. 

We  are  unable  to  find  in  the  circumstances  of  this  case  any 
thing  to  bring  the  crime  of  the  prisoner  within  the  category 
of  excusable  homicide  in  self-defence.  The  general  doctrine  on 
the  subject  is  that  however  complete  the  right  of  defence  may 
be,  yet  being  founded  itself  on  necessity,  it  cannot  extend 
beyond  this  foundation,  or,  in  other  words,  it  cannot  be  exercised 
in  any  case  or  to  any  degree  which  is  not  necessary.  The  same 
doctrine  has  been  laid  down  in  the  following  words :  ''  He  who 
in  the  case  of  a  homicide  by  his  hand  happening  in  the  course 
of  a  mutual  conflict  wherein  he  was  engaged  would  excuse  him- 
self on  tiie  ground  of  self-defence,  must  show  that  before  a 
mortal  stroke  given  be  had  declined  any  further  combat  and 
retreated  as  far  as  he  could  with  safety,  and  also  that  he  killed 
his  adversary  through  mere  necessity  and  to  avoid  immediate 
death.'*  In  the  present  case  we  can  detect  no  such  necessity  ; 
provocation  there  undoubtedly  was,  but  no  degree  of  provocation 
can  excuse  the  taking  of  life  though  it  may  palliate  the  enormity 
of  the  crime.  We,  therefore,  after  due  consideration  of  the 
remarks  of  the  pleader  and  of  the  authorities  cited  by  him, 
consider  that  the  plea  of  excusable  homicide  is  not  made  out. 

Looking,  however,  to  the  evidence  of  the  record,  we  are 
clearly  of  opinion  that  the  provocation  noticed  by  us  above  was 
in  law,  a  suflicient  provocation,  and  that  the  fatal  strokes  were 
all  clearly  traceable  to  the  influence  of  i)assion  aiising  from  it. 
The  facts  that  the  stabs  were  in  number  more  than  one,  and 
that  the  deadly  weapon  was  resorted  to  not  at  the  outset  of, 
but  after  the  conflict  had  commenced,  do  not  atfect  the  matter, 
inasmuch  as  the  repetition  of  the  blows  and  the  resort  to  the 
deadly  weapon  occurred,  whilst  the  parties  were  heated  with  tlie 
contest  and  when  their  passions  were  up  and  when  there  had 
been  no  time  for  passions  to  subside  and  reason  to  interfere. 
Neither  do  we  think  that  there  is  any  ground  for  the  supposition 
that  the  prisoner  came  on  shore  determined  to  quarrel  with 
some  one  or  other.  He  had  his  ordinary  sailor's  knii'e  with  him 
as  had  William  White,  and  it  appears  to  be  more  or  less  the 
custom  of  bailors  of  American  vessels  to  carry  this  instrument 
about  with  them,  a  practice  which  tliough  objectionable  is  not  at 
present  illegal ;  the  belaying  pin  too  which  he  carried  with  him 
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and  winch  has  been  produced  in  tJiU  Court,  was  in  no  sense  a 
formidable  weapon.  Moreover  as  tlie  first  aj:i;re>»sion  was,  as 
above  observed,  made  upon,  and  not  by  him,  these  facts  cannot 
affect  the  liglit  in  which  the  prisoner's  crime  must  be  regarded  bj 
us. 

Such  is  the  view  we  take  of  the  case.  It  becomes  unnecessary 
for  us  to  determine  whether  the  prisoner  was  perfectly  sober  or 
slightly  intoxicated  at  the  time  of  the  occurrence  of  the  crime,  a 
point  which,  had  there  been  any  question  regarding  the  intention 
of  the  prisoner,  would  have  required  a  clear  determination  by  u^. 

Altogether  then  looking  to  all  the  circumstances  of  this  case 
and  to  the  law  applicable  to  it,  we  find  the  prisoner  guilty  of 
culpable  homicide  or,  to  use  the  language  of  English  and 
American  Law,  of  manslaughter,  and  we  sentence  him,  unde^r  tlie 
provisions  of  Section  7,  ltt»gulation  XII.  of  1825,  to  (7)  seven 
years'  imprisonment,  with  labor  in  irons. 


1858. 

Decern  boi'  0. 

Case  of 

BvikUXKJt  alias 

UousiCE. 


PrkSENT  : 

J.  H.  PATTON,  Esq,  Judf/e  and  H.  V.  BATLEY,  Esq. 
Officiaiing  Judge, 


GOVKRNMKNT 

vei'iUB 

NIDHEERAM  MUNDUL. 


.  Cbimb  Charged. — Wilful  murder  of  Roslioo  Bewa  on  the 
29th  of  September,  1858  or  1  Itli  of  Assin,  1265,  B.  S.  and  aUo 
wilful  murder  of  Menoka  Bewa  by  wounding  her  on  the  29th 
of  September,  1858,  or  14jth  of  Assin,  1205,  B.  S.  from  the  effects 
of  which  she  died  on  the  30th  of  September,  1858,  or  15th  of 
Assin,  1265,  B.  S. 

Committing  Officer. — Mr.  A.  J.  Bainbridge,  Joint  Magistrate 
of  Gopalgunge. 

.  Tried  before  Mr.  W.  S.  Seton-Karr,  Officiating  Sessions  Judge 
of  Jessore,  on  the  12th  November,  1858. 

Bemarks  hy  the  Officiaiing  Sessions  Judge. — The  facts  of 
this  ease  are  clear  and  simple.  The  prisoner  was  making  mats 
when  his  wife  asked  him,  b^  she  had  often  done  before,  what 
was  the  tale  of  his  day's  work,  on  which  ho  snatched  up  the 
mallet  produced  in  Court,  which  happened  to  belying  near  him, 
and  made  at  his  wife.  His  mother  came  to  the  rescue,  wliere- 
upon  he  struck  her  to  the  ground ;  he  then  pursued  his  wife 
who  was  running  away  and  when  she  tripped  and  fell,  he 
struck  her  twice  when  on  the  ground.  The  mother  died  almost 
instantaneously,  and  the  wife  died  at  the  thannah  wiiere  notice 

VOL.   VIII.  3   X 


Jessore. 

1858. 

December  8. 
Ctwe  of 

NlDHBESAK 
MUKDUL. 

The  zilUK 
Judge  recom- 
mended a  sen- 
tence of  im- 
]>naonment  for 
life,  the  instru- 
ment with 
which  prisoner 
killed  his  mo- 
ther  and  wife 
being  at  hand ; 
the  prisoner's 

character 
bt'ing     good ; 
there  being  no 
malice    afore- 
thougiit ;      he 
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1858.       was  immediately  given,  never  having   recovered  eonsciousnefs 

"T ZT^  "^  *^^  interval.     The  above  facts  are   taken  from  the  evidence 

December  8.  ^f  ^t^esses  Nos.  1  to   3  and  16  and  17,  and   from   the  oonfes- 

Ca«e  of      sions  of  the  prisoner  before  the  police,  before  the  Joint  Magig. 

NmHEEEAM  ^y.^|j^  j^,^^  before  the  Sessions   Court.     The   prisoner   admits 

MuHPUL.     ^^^^  there  had  been  a  slight  quarrel  between  him  and  his  wife 

bavinff     con-  *^^  ^^^  before ;  and  before  the  Joint  Magistrate  he  accounted 

fessed ;      and  for  his  violence  bj   saying  that  his   wife  had  made  indecent 

that  sentence  gestures  at  him.     He  repeated  this  in  the  liearing  of  No.  18. 

of  death      The  evidence  of  the  Civil  Surgeon  shows  that  the   injuries 

*^*^"^^     f^  ^^*'®  *^®  cause  of  death.     Both  skulls  were  fractured,  and  that 

^^^    Qf  °a  ^^  *^®  mother  completely  ;  considerable   force   must    have  been 

deeper  dye.      ^^^d  and  death  was  probably  instantaneous  in  one  case.     In  the 

The    Niza-  other  the  deceased  might  have  survived  some  hours  in   an  on- 

mut  Adawlut  conscious  state.    All  this  tallies  exactly  with  the  direct  evidence 

•«?'«"^^*^^  tothe  violence  used. 

faUy^consider-      There  being  no  sort  of  question  as  to  the  facts  above  describ- 
ing '  that   he  ed,  the  point  is,  to  what  does  the  offence  amount  ? 
had  killed  first      The  Jury  found  the  prisoner  guilty  of  the  charge  of  wilful 
])U  mother  and  murder  and  I  agree  with  them. 

then  his  wife  j  ^dmit  that  there  is  no  trace  of  previous  malice,  that  the 
shewing  °°  a  attack  was  sudden,  and  that  the  weapon  was  not  fetched  from 
malicious  in-  elsewhere  but  whs  lying  close  at  hand.  But  the  provocation  wts 
tent  to  kill,  slight,  the  instrument  wherewith  the  double  homicide  wu 
effected  is  of  sunder  wood,  and  weighs  at  least  3  pounds,  the 
blows  were  struck  with  great  force  and  the  wife  was  struck 
when  she  was  down.  The  mode  in  which  resentment  was  tes- 
tified, does  not  bear  a  reasonable  proportion  to  the  provocation 
given.  The  offence  fairly  falls  within  the  category  of  murder. 
On  the  whole,  taking  into  consideration  the  man's  previous 
decent  character,  the  absence  of  malice  aforethought,  his  am- 
ple confession  nnd  the  whole  circumstances  of  the  case,  I  do  not 
consider  that  his  guilt  calls  for  a  capital  sentence,  for  such 
sentences  should  be  reserved  for  guilt  of  a  deeper  dye.  But  I 
recommend  that  he  be  sentenced  to  transportation  for  life  be- 
yond seas,  with  hard  labor  in  irons. 

Bemarks  hy  the  Nizam  ul  Adawlat. — (Present :  Messrs.  J. 
H.  Patton  and  H.  V.  Bay  ley.)  The  prisoner  killed  his  wife  and 
his  mother ;  his  wife  because  she  had  asked  him  the  day  before, 
how  much  matting  he  had  made  and  the  mother  because  she 
interposed  to  rescue  her  son's  wife.  The  prisoner  further  sayi 
to  the  Magistrate  that  the  wife  indecently  exposed  herself  to 
him  on  the  previous  day,  and  on  the  day  of  the  murder.  The 
pestle  he  used  was  three  pounds*  weight.  The  death  of  the  mother 
was  almost  instantaneous  and  of  the  wife  very  shortly  after  the 
blows.  The  blows  on  the  wife  were  repeated  after  she  had 
stumbled  and  fell.  The  medical  evidence  shews  that  the  blows 
inflicted  by  the  prisoner^  caused  death  \  ''  that  great  force  most 
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been  used,*'  "  probably  more  than  one  blow.'*  "  Both 
gkolLs  were  fraotured.  The  skull  of  the  first  woman**  (the  mo- 
ther's) was  completely  smashed  in." 

The  Sessions  Judge  does  not  recommend  a  capital  sentence 
on  account  of  the  prisoner's  "  previous  decent  character,'*  "  the 
absence  of  malice/*  and  the  attack  being  '*  sudden,**  and  **  the 
weapon  lying  close  at  hand.** 

We  cannot  think  the  attack  to  be  sudden,  or  malice  to  be 
absent  when  the  cause  of  provocation  was  not  only  next  to 
none,  if  any,  butone  of  the  previous  day  ;  when  the  prisoner*s  own 
mother  is  killed  interposing  to  save  her  son*8  wife ;  and  after 
that,  the  wife  has  her  head  beaten  in  after  having  fallen  in  run- 
ning away  from,  and  being  pursued  by,  her  husband. 

We  consider  the  purposes  of  justice  require  the  extreme  pe- 
nalty of  the  law  in  this  case  of  double  and  wilful  murder.  We 
sentence  the  prisoner  to  be  hanged. 


1858. 


December  8. 
Case  of 

NiDHEBBAX 
MUNBUL. 


Pbesent  ; 

0.  B.  TREVOR  ARD  H.  V.  BAYLEY,  Esqs., 
Officiating  Judges, 


GOVERNMENT 

versus 

HARRADHUN  BAGDI. 

Cbiimb  Charged. — Ist  count,  dacoitv  on  the  night  of  the  Slst 
March,  1857,  in  the  house  of  Kartickchurn  Ghose  of  Sadupoor, 
thannah  Salimabad,  zillah  Burdwan  ;  2nd  count,  dacoity  on  the 
night  of  the  22nJ  July,  1857,  in  the  house  of  Odoitochum  Kur- 
mokar  of  Russick  Khund,  thannah  Royna,  zillah  Burdwan ; 
drd  count,  having  belonged  to  a  gang  of  dacoits. 

Crime  Established. — Dacoity. 

Committing  Officer. — Baboo  Oh  under  Sekur  Roy,  Deputy 
Magbtrate  under  the  dacoity  Commissioner  at  Hooghly. 

Tried  before  Mr.  J.  E.  S.  Lillie,  Additional  Sessions  Judge  of 
Hooghly,  on  the  3rd  June,  1858. 

JUmarks  hy  the  Additional  Sessions  Judge. — First  count, 
^  ^       ,        ^  ,.      two  approver*   witnesses  impli- 

•  Wit.  No.  l.T6cmco.m)e  Bagdi.     ^^^e  the  prisoner  in  this   dacoi- 

„        „     2,aane8hBagdi.  ^^  .  ^^^   ^^^    ^^^^  ^^^^^   ^^ 

sufficient  corroboration.     Second  count,  the  same  approver- wit- 
nesses implicate  the  prisoner  in  this  dacoity  also.  The  record  shews 
that  one  Sanatun  Bagdi  was  apprehended  through  the  informa- 
8x2 


Hooghly. 
1868. 

December  10. 

Case  of 

Harbadhun 

Bagdi. 


Z 


Held  that  a 
arty  whilst 
own  trial 
is  going  on, 
that  is,  before 
his  own  sen- 
tence has  been 
passed,  cannot 
be  made  a  wit- 
ness, he  cannot 
in  short  be  on 
his  own  trial 
for  an  offence 
and  a  witness 
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'S58.  tion*  of  Hafadhun  cliowkeedar 

Z w~TT  •yuthee -No.  2B,^geZ.         ^iid   that  he   coufessed   in  the 

i  Pa^'eCi  mofus3il,T  criminating  the  pn- 

DawTdhun  §  ^«g«  76!  Boner,  and  the  two  approver  wit- 

jj^gpj  nesses  PitumberJ  altos   liaboo 

Chundal  and  Madoosoodun  Kamar§  also  confessed  and  criminat- 
against  others  ©^  the  prisoner  and  approver- witness  No.  2.  The  prisoner  al'O 
for  that  of-  confessed  and  named  the  above  associates.  Witnesses  Nos.  3  and 
fence  nt  one  4^  now  prove  that  the  prisoner's  confession  was  free  and  volun- 
aud  the  same  ^^yy  rp|j^j  confession  is  full  and  unreserved,  and  is  f^atisfactori- 
ui^on  of  *pri-  ^y  co»'*'*'med  by  the  testimony  of  the  approver- witnesses  and  by 
soner  under  the  reeord.  The  record  was  received  after  the  conrtpletion  of  the 
trial  and  wit- confessions  of  the  two  approvers.  Third  countr,  the  prisoner  is 
nefls  ia  incora-  denounced  in  two  other  dacoities  by  approver- witness  No.  2. 
patiblo  vriih  The  prisoner,  after  having  averred  before  the  Deputy  Magis- 
?t  b  ueceswy  trate  that  there  is  no  enmity  bw»tween  himself  and  the  approver- 
that  the  pri-  witnesses,  affirms  in  thi^  Court  that  he  refusL'd  to  assocLite 
soner  cither  with  approver- witness  No.  2,  because  the  latter  went  off  ttih 
be  first  son-  his,  prisoner's,  muther-in-law's  sister.  The  prisoner  further 
teuocd  and  atfirnis  that  he  never  confessed,  and  pleads  that  he  was  released 
aoDTovcr  of  hi  ^^  ^'*®  Mjigistrate  in  the  Bussick  Khuud  dacoity  (second 
the  usual  count.)  Witness  No.  5,  dopo.^es  favorably  of  the  prisoner's 
mode,  or  that  charaeter ;  and  witne;>ses  Nos.  G  and  7  are  unable  to  give  aa 
lie  be  made  a  opinion. 

witness  m  the  £  consider  that  proof  on  the  second  count  is  clear  and  con- 
2^  ^^1^^^]  vincing.  Theie  could  -  have  been  no  collusion:  and  it  is  evi- 
lation  X.  of  <lcnt  that  there  were  no  nialieious  motives. 
1824,  that  is  a  Approver- witness  No.  2,  has  not  yet  been  sentenced  by  the 
tender  of  par-  Nizamut  Adawlut,  but  his  evidence  is  receivable  with  referem^^ 
^^H  ^  ^"i  ^  ^^*^  provisions  of  Regulation  X.  of  I824f,  and  with  refereuce 
ac^Dted'  ^v  ^  *^*®  Nizamut's  precedent  in  the  case  of  Chundra  Dome  a«nd 
tlie  prisoneV!  another  at  page  491,  part  II  for  the  year  1852.  I  convict  tlie 
Prisoner  re-  prisoner  of  the  crime  of  dacoity,  and  sentence  him  to  be  impri- 
lensed,  the  evi- rioned  for  fourteen  (11)  years  with  labor  in  irons  in  bani^h- 
denoe    of  one  ^jy^t. 

*PPJ'''^*''j^*-  Hemarks  hy  the  Mzamut  Adawlut.-- (Vresent :  Mes>'rs.  C.  D. ' 
•  inadmbsiblo,  '^^®^^'*  *"^  ^-  ^-  ^^J^^J-)  The  prisoner  Harnidhun  Bagdi 
and  that  of  has  been  found  guilty  by  the  Additional  Sessions  Judge,  of  Itav- 
the  other  ap-  ing  committed  a  dacoity  in  the  house  of  Odiotochum  Kurmokar 
prover  wiir  q(  IJuasick  Khuud,  in  zillah  Burdwan,  and  has  been  sentenet^d 
unronfirm^d*'  by  him  to  be  imprisoned  for  (14)  fourteen  years  with  labor  in 
in  any  essenti-  ^^'^*^^  ^Q  banishment,  from  this  sentence  the  prisoner  has  a{»- 
al manner 80 as  pealed. 

to  connect  the  The  charge  is  brought  home  to  the  prisoner  by  the  evidence 
prisoner  wi'h  Qf  Teencowree  Bagdi,  and  Gunesh  Bagdi,  two  approver-wit- 
with  1  ^'h'^^^o  "*^^*^*  >  *"*^  their  evidence  is,  in  the  Judge's  opinion,  corrobo- 
stxuids  charg-  >'ated  by  the  facts  that  one  Sonah  Bagdi  confe>sed  in  the  mo- 
ed.  fussil,  criminating  the  prisoner  and  the  two  approver-witncs.<fs; 
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and  that  two  other  persons,  Petumber  and  Muddoosoodun,  also        185S. 

confessed  crimiuatiiig  prisoner  and  approver- witness,  No.  2,  the 

prisoner  also  confessed  in  the  mofussil  and  named  the  above  *^^^^^^  1^. 
parties  as  his  associates  in  the  crime,  but  they  were  all  released       Case  of 
at  the  time  by  the  Magistrate.  ^w^^ 

We  observe  that  the  Sessions  Judge  remarks,  that  at  the 
time  that  the  evidence  of  witness-approver  No.  2,  was  given, 
he  had  not  been  sentenced  by  this  Court ;  he  was  in  fact  under 
trial,  now,  as  remarked  by  us  in  a  recent  case,*  a  party  whilst 

his  own  trial  is  going  on,  that  is, 

vXZ'^^''^  ^^^^^  ^^^  ^^^  seqtence  has  been 

KiUbdliJT^Tas  Kitbah.  V^^^\  cannot  be  made  a  wit- 

ness  ;  he  cannot,  m  short,  be  on 
his  own  trial  for  an  offence  and  a  witness  against  others  for 
that  offence  at  one  and  the  same  time ;  such  union  of  prisoner 
under  trial  and  witness  is  incompatible  with  all  principle,  it  is 
necessary  that  the  prisoner  either  be  first  sentenced  and  then 
made  an  approver  of  iu  the  u^ual  mode,  or  that  he  be  made  a 
witness  in  the  mode  prescril)e(i  by  ilegulation  X.  of  1824,  that  is 
a  tender  of  pardon  be  first  made  to  and  accepted  by  the  prisoner. 
Tlie  evidence  of  the  approver  witness  No.  2,  cannot  consequent- 
ly bo  considered  by  us  as  legal  evidence  in  this  case. 

There  remains  then,  against  the  prisoner,  the  evidence  of  one 
approver-witness,  confirmed  by  the  mofussil  confession  of  three 
parties  who  were  released  at  the  time,  for  the  charge  of  having 
committed  the  crime  to  which  they  confessed  implicating  him, 
and  a  mofussil  confession  of  the  prisoner  himself  which  led  to 
nothing. 

The  confession  of  the  prisoner  before  the  daooity  Commis- 
sioner is  proved,  but  on  his  trial  he  pleads  not  guilty,  and  he 
brings  evidence  to  good  character. 

We  think  that  the  evidence  of  the  one  approver- witness 
against  the  prisoner  is  in  no  essential  manner  confirmed,  so  as 
to  connect  the  prisoner  with. the  dacoitv  with  which  lie  stands 
charged  and  that  it  is,  therefore,  insufficient  for  his  conviction. 
We  accordingly  acquit  him  and  direct  his  immediate  release. 


536        CASES  IN  THK  NIZAMlTf  ADAWLUT. 

PjUBSEII'T  : 

A.  SCONCE,  Esq.  Judge. 

GOVERNMENT  and  akothee 
versus 
Rungpore.  DIDAR  BUX  SHEIKH. 

^ggg  Crime  Cha.r0bd. — Ist  count,  that  the  prisoner,  beiog  em- 

ployed by  Mr.  Walter  Dodgson  of  Nowadparah  Filature  as  an 


December  10.  Ageut  and  entrusted  with  money  for  employment  in  tbe  pur- 
Case  of      chase  of  cocoons,  did,  between  the  I3th  January  and  the  2nd 
DiDAB  Buz  of  June,  I85S,  fraudulently  apply,  use  and  disj>ose  of  the  sum  of 
Sheikh.      Rs.  550-3-9  contrary  to  his  duty  in  that  behalf. 

C&iMB  Established.— Felonious  stealing  under  Section  6, 
>  ^*'"'T  Act  XIII.  of  1850. 
vdDc '8  to  buj      Committing  Officer. — Mr.  A.  J.  Jackson,  Officiating   Joint 
anddelmrco-  Magistrate  of  Bograh. 

coons    for   a      Tried    before    Mr.  F.  A.  Glover,  Officiating  Sessions  Judge 
8ilk    filature,  of  Rungpore,  on  the  20th  September,  1858. 
cd^cJ^^^^^f      ^^^^^^  h  ^^  OJiciating  Sessions  JsMi^tf.— This  is  a  commit- 
oocoonsto  the  ™®"^  under  Act  Xlll.  of  1850  and  tbe  circumstances  are  as 
factory,    with  follows. 

the  values  at-      The  prisoner  is  9kpjfkar  in  the  Nowadaparah  silk  factory  and 
tached,  which  was  employed  by  the  manager,  Mr.  W.  Dodgson,  to  purchase 

were  m  some  cocoons  from  early  in  January  up  to  the  2nd  June,  1858,  on 
instances    cut     i  •  i     i  j^^        -i  ^  "^  «  .         ^     *^       ..    i  .     ^    i  .  .  i 

down  by  the  ^"^^"  latter  date,  suspicion  was  excited  ajjamst  bim  and  be 

manager.  ^^  desired  to  come  into  the  factory  with  his  accounts.  Ue 
There  was  no  received  the  sum  of  Co.'s  Rupees  2,200,  against  which  he  deli- 
proof  at  all  as  vered  cocoons  to  the  value  of  Co.'s  Rupees  1649-12-3,  leaving  a 
ter^s  Sr^  balance  of  Co.'s  Rupees  5503-9  unaccounted  for.  The  prisoner 
fiagement  be^  ^*®  many  times  sent  for,  but  always  evaded  coming  and  at  last 
tween  the  two  ^cft  bis  house ;  he  was  arrested  on  another  man's  premises  on 
parties ;  and  this  case  being  instituted  before  tbe  Joint  Magistrate, 
no  conviction  The  prisoner  who  pleads  not  guilty,  states  in  bis  defence,  that 
f^"^^be  *  h^  *^®  ^^^  alleged  is  not  due  from  him,  that  he  sent  his  hathckit- 
under  Sectbn  ^^  (receipts  for  cocoons  sent)  to  Mr.  Dodgson  for  his  signature, 
6,  Act  XIII.  but  that  they  were  not  returned,  and  that  be  never  absconded 
1850,  of  any  at  all ;  he  admits  having  received  the  Co.'s  Rupees  2,200. 

definite  Witness  No.  1,  proves  that  the  prisoner  was  a  servant  of  the 

breach    of  a         ^    ^  ^       «•    i.  factory  and  that  he  was  repeat- 

trust,    whose  Wit.  if  o.  1,  Konj  Smffh.  ,,      ''    .    c      u      -nr     taj 

nature      was  ^  »        /       »  edly  sent  for  by  Mr.  Dodgson, 

undetermin-  but  refused  OB  one  pretext  or  other  to  come  in,  and  at  last 
able.        And  absconded. 

the    prisoner     Witnesses  Nos.  2  and  3,  prove  the  fact  of  the  prisoner  being 
not      having  -j^.,,  ^^    _  _._      _  a  servant  of  tbe  factory  entrust- 

been      called  Wit.  No.  2,  Bitahun  Boy.  ;i     't.\.  t^u  u  e 

upon  to    file    „      „    8,MahaUb.    ^  ed  with  the  purchase  of  cocoons, 

liis  own    ao-  &ud  heard  that  when  he  was  sent 

count  of  the  for  to  make  up  his  accounts,  he  absconded. 
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Witness  No.  4,  who  is   the  crodowu-sircar  attached    to  the        1858. 

Wit.  No.  4,  Chuitun  Chum.  Nowadparah  silk  factory,  proves 

^  the  entries  in  the  factory  books  ^«^«™oer  lu. 

and  attests  the  cocoon  ckelans  (Nos.  I — 2i,)  which  were  sent       Case  of 
in  by  the  prisoner  during  the  time  he  was  employed  in  the   ^''^^^  ^'^ 
mofussil,  for  all  the  chelans,  hathchiUas,  were  given  to  the  pri-     '  °      ^' 

®^"®''-   ,_-     ^    ,  .,       ^  ,      ^       „  .        .      .,  .  transaotiona 

Mr.  W .  Dodgson  the  "  de  faeto  prosecutor  m  this  case,  in  question, 
being  present  in  Court,  his  evidence  wai  taken  regarding  the  covenog  a 
hathchittas,  said  by  the  prisoner  to  have  been  sent  into  the  fac-  ^paoe  of 

tory  and  to  have  been  retained  by  the  manager.  Mr.  Dodeson's       ^^^ 

•  1  J       1  J I    .  1  ^  .  ®     1  .    months,  there 

evidence  goes  to  show,  tliat  no  such  papers  ever  came  into  his  ^^  ^^^  ^^^^ 

hands.      ^  ^  lo  conviot  un- 

Tlie  prisoner*s  defence  is,  tliat  he  has  not  been  credited  with  derSectionXI 
the  proper  value  of  the  cocoons  sent,  that  he  sent  in  his  origi-  ©^  fraudulent 
nal  hathchittas  (which  had   become  very  old  and  torn)  with   .™^*^P^*^" 
copies  to  liis  master,  Mr.  Dodgson,  in  order,  that  he  might  ^^^^  nw>ney. 
sign  and  return  the  copies,  the  originals  being  from  age  unfit 
for  use  ;  but  that  Mr.  Dodgnon  kept   the   papers  and  never 
returned  them.     He  called  a  number  of  witnesses,  who  deposed, 
that  during  the  month  of  Asar,  the  prisoner  made  several  pay- 
ments to  them  on  account  of  cocoons,  and  that  they  had  never 
heard  of  his  having  ab.')conded. 

Edoo  the  Burkundaz,  by  whom  the  prisoner  said  h^  had  sent 
his  hathchittaSy  deposed  tliat  the  prisoner  made,  in  his  presence, 
copies  of  all  his  old  hathchittas  and  gave  him  the  copies  to 
take  into  the  factory.  Witness  did  so  but  the  papers  were  re- 
turned to  him  by  tlie  amlah,  who  said  tliat  the  documents 
being  copies  only  were  useless  and  that  the  Saheb  would  not 
sign  them.  Mr,  Dodgson  was  away  from  the  factory  at  that 
time. 

Thefuiwa  of  the  law  offi.'er  convicts  of  the  crime  charged. 

In  this  finding,  which  is  equivalent  to  a  conviction  of  feloni- 
ous stealing,  I  agree.  The  amount  advanced  to  the  prisoner  is 
not  denied.  The  cocoon  chelans  show  Oo.'s  rupees  1649-12-8 
the  value  of  the  silk  sent  in  by  the  prisoner,  and  the  balance 
is  that  mentioned  in  the  calendar.  The  prisoner*s  defence  is  not 
in  the  least  substantiated,  and  it  is  quite  clear,  thftt  he  has  tlie 
hathchittas  in  his  hands  at  this  moment,  although,  as  of  course, 
they  would  be  counterparts  of  the  cocoon  ehalans,  he  will  not 
produce  them. 

it  is  proved  satisf actoi ily  (1)  that  the  prisoner  was  entrust- 
ed with  certain  sums  on  behalf  of  the  factory,  (2)  that  his  ac  • 
counts  show  a  deficit  of  over  500  rupees,  which  deficit  he  is 
entirely  unable  to  account  for,  and  (S)  that  although  repeatedly 
sent  for,  he  refused  to  come  in  and  adjust  the  balance  against 
him. 

I  convict  the  prisoner  of  felonious  stealing  under  Section  6, 
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1858.        Act  Xni.  of  1850  and  sentence  liim  to  2  year:*'  imprisonment 
r         '     ~~  with    labor   without   irons,  and  to   pay  a  tine  of  Co.'s  rupees 
December  10.  ^^^j  3  ^  ^^^j^^.  ^^^  j-yj  of  1850  lor  the  benefit  of  the  party 
Caaeof       robbed. 

SHEntH^^  J2tf;/?«rJt«  ^  the  Nizamut  Adawlut. — (Present:  Mr.  A. 
Sconce.)  Pnaoner  has  been  convicted  by  the  Se^jsions  Judge 
of  "felonious  stealing  under  Section  6,  Act  XI H.  of  1850, 
and  sentenced  to  two  years'  imprisonment  with  labor  and  to 
pay  a  fine  of  Rs.  550-3-6  under  Act  XVi.  of  1850,  for  the  bene- 
fit of  the  party  robbed."  Prisoner  was  employed  by,  or  entered 
into  an  engagement  with,  Mr.  Dodg.*on  of  the  Nowadparah  siik 
factory  to  purchase  cocoons,  advances  being  from  time  to  time 
made  to  him  for  that  pur|>ose ;  and  the  charge  upon  which  the 
prisoner  has  been  convicted  is  based  upon  the  fact  that  Ix^twet^n 
the  months  of  January  and  June  of  the  present  year,  the  sum 
of  lU.  2,200  by  successive  payments  was  advanced  to  Deedar 
Bux,  and  that  the  factory-accounts  after  giving  hhn  credit  fur 
the  value  of  cocoons  supplied,  show  a  balance  unaccounted  for 
of  R;«.  550-3-6.  The  conviction  being  had  under  Section  6 
of  the  Act,  necessarily  purports  that  the  money  in  question  had 
been  entrusted  to  the  prisoner  for  the  special  purpose  of  pur- 
chasing cocoons  on  beiialf  of  Mr.  Dodgson,  and  that  he  had 
fraudulently  applied  it  to  another  purpose.  What  then  are  the 
conditions  of  the  trust,  in  the  performance  of  which  the  prisoner 
is  held  to  have  fraudulently  misapplied  the  money  entru:fted  to 
him  ?  Tlie  witnesses  for  the  prosecution  speak  of  the  prisoner 
as  a  pykar  and  as  a  servant  of  Mr.  Dodgson.  One  witne:» 
said  he  received  Us.  5  a  month,  another  Hs.  12  ;  another  Chy- 
tun  Churn  who  received  and  weighed  the  cocoons  delivered  by 
the  prisoner,  knew  nothing  either  of  the  amount  of  the  pri- 
soner's remuneration  or  of  the  terms  of  his  engagement.  Pri- 
soner is  called  generally  a  servant ;  but  obviously  he  was  not 
deputed  by  the  owner  of  the  factory  to  ^o  with  his  money  into 
the  villages  and  purchase  cocoons  on  the  owner's  behalf.  Ra- 
ther it  is  to  be  gathered  from  the  record  that  the  prisoner  was 
a  pykar  or  dealer ;  that  he  acted  on  his  own  behalf  and  risic, 
and  for  the  execution  of  his  engagement  (of  whatever  nature) 
with  his  principal,  that  he  advanced  money  on  his  own  account 
to  xxndiQt'pykari  by  whom  he  was  supplied  with  cocooui^.  The 
payment  of  an  advance  does  not  necessarily  import  a  trust.  It 
may  be  equivalent  to  a  loan :  and  therefore  it  ia  essential  to 
distinctly  charact(^rize  the  nature  of  the  payment. 

As  to  the  general  understanding  between  the  parties  there  is 
no  difficulty :  there  was  a  payment  of  money  on  the  one  side, 
which  was  to  be  followed  by  a  delivery  of  cocoons  on  the 
other :  but  was  this  transaction  of  the  nature  of  a  trusit,  as  con- 
templated by  Section  6,  Act  XII I.  of  1850  ?  For  the  prosecu- 
tion a  seiies  of  chelans  have  been  filed,  representing  the  succes- 
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sive  deliveries  made  by  the  prisoner.     These  chelanSy  as  drawn        1838 

bj  the  prisoner,  set  forth  both  the  quantity  delivered  and  the  r —  — - 

price  or  value  for  which  he  claimed  credit.     But,  on  delivery,  •''®<'®"*oer  10. 
both  the  quantity  and  value  were  occ;mioually  altered  by  en-       ^^®  of 
dorsements  on  the  back  of  the  chelant.     On  one  occasion  Rs,   ^^^^  ^^^ 
27  were  deducted  on  account  of  the  inferior  nature  of  the  silk,        "*"^- 
on  another  lis.  15  on  account  of  the  higher  price  charged  by 
Didar  Bux  beyond  what  the  owner  of  the  factory  allowed ;  in 
all  about  Bs.  74  were  deducted,  while  the  sum  of  lis.  5  nearly 
was  added  on  three  occasions  in  excess  outturn.     Thus  clear 
proof  of  the  nature  of  the  engagement  entered  into  between  the 
owner  of  the  factory  and  the  prisoner  becomes  essential  to  the 
determination  of  the  character  of  the  trust,  upon  which  this 
trial  is  founded.     The  deductions  made  at  the  factory  niiglit 
have  been  twice  or  three  times  as  much  as  the  sum  actually  dis- 
allowed :  but  we  have  no  iuf'ormation  as  to  the  mode  of  adjust- 
ment by  which  the  prisoner  as  pykar  in  his  dealings  was  to  be 
bound,  and  we  have  no  authority,  as  the  case  stands,  for  convert- 
ing a  misunderstanding  in  the  account  of  the  parties  concerned 
into  a  breach  of  trust. 

For  these  reasons,  it  seems  to  me,  a  conviction  under  Section 
6,  of  the  Act,  cannot  be  sustained.  Possibly  from  the  facts 
described,  the  proceedings  of  the  ztUah  Courts  should  have  heeu 
rather  guided  by  Section  XI.  which  meets  the  case  of  a  fraud . 
determinable  in  the  course  of  a  series  of  transactions  covering 
several  months.  In  such  a  case  it  is  laid  down,  that  proof  of  a 
gross  deficiency  in  the  accounts  of  any  trustee,  shall  be  evidence 
of  the  offence  charged  until  such  deficiency  is  otherwise  explain- 
ed. Now  the  basis  of  au  offence  arising  under  the  circumstances 
described  in  this  Section  is  an  account :  and  what  appeal's  to 
me  to  be  a  material  defect  in  the  present  proceeding  is,  that  the 
prisoner  was  not  formally  called  upon,  within  a  definite  period, 
to  furnish  an  account,  so  as  to  give  him  an  o[;portunity  uf  set- 
ting forth  his  own  version  of  the  transaction  that  had  passed 
between  him  and  his  principal.  In  the  case  of  Gungadhur  iSir- 
car  reported  at  page  890,  Part  I.  of  the  cases  deternnned  in  this 
Court  in  1853,  it  was  remarked  :  "  Had  the  original  accounts  as 
kept  from  day  to  day  by  the  prisoners  themselves,  been  pro- 
duced, and  ha!d  it  been  quite  clear  that  even  at  their  own  rates 
of  charge  for  purchases,  a  gross  deficiency  remained  upon  the 
amount  of  advances  which  had  been  received  by  them,  then 
there  would  have  been  such  presumptive  evidence  as  is  warrant- 
ed by  Section  XI.  of  the  Act,  of  fraudulent  embezzlement  or 
appropriation."  So  in  the  present  instance,  if  we  had  had  ac- 
counts rendered  by  the  prisoner,  we  might  have  had  evidence 
from  his  own  hands  of  a  gross  deficiency,  which  would  have 
brought  him  within  the  offence  provided  for  by  Act  Xlllr  of 
TOL.  Tin.  3  X 
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1858.         1850:  but  as  it  is,  it  seems   to  me   the  prisoner   must  be  ac- 

^nT     e  ^  accordingly   reverse  the  conviction  of  the  Sessions  Judge 

Oaae  of       j^j^j  direct  tlie  prisoner  to  be  released. 


Shxikh. 


1858. 


PUESEITT : 

C.  B.  TREVOR  A5D  H.  V.  BAYLEY,  Esqs., 
Officiating  Judges, 

GOVERNMENT  and  BUDDHUAH  boy  alias 
MORADUN 

versus 

EDUN    (No.  26,)  RAHUT   (No.  27,)  ELANCHEE    (No. 
28,)  HKYAT  BUKSH  alias  CHUMUN  (No.  29  )  GOOL- 
Bhaugulpore.       KUNG  (No.  30,)  ELIHEE    JAN  (No.  31,)  and  GOU- 
REE  (No.  32.) 

Crime  Chabged. — Prisoner  No.  26,  Ist  count,  purchasing  a 
December  11.  child  by  name  Buddhuah  alias  Moradun  of  the  age  of  eight  or 
Case  of      nine  years,  fur  3    Rupees  and  a  piece   of  cloth,  in   the  city  of 
EnuN        Monghyr ;  2nd  count,  purchasing  the  child,  lor  the  purposes  of 
ftud  otherfl.    mutilation  ;   3rd  count,  principal  present  and  causing  Kahut  to 
Held     that  '"^^^  ^^*®  child  a  Eunuch  and  thereby  endangering  the  life  of 
mutilation  by  the  said  child ;  prisoner  No.  27,  1st  count,  with  mutilation  in 
castration     is  having  with  a  razor  forcibly  cut  off  the  genital  organs  of  a  child 
both  by  Eng.  aged  about  eight  or  nine  years  called  Buddhuah  alia*  Moradun, 
liah  and  Ma-  thereby  endangering  the  life  of  the  said  child  ;  2nd  count,  mak- 
as  foUowed  by  ^^S  t**®  child  abovenamed  a  Eunuch ;  prisoners  Nos.  28  to  30, 
our  Courts,  a  accomplices  in  the  castration  of  the  said  child ;  Elanchee  No.  28, 
felony  or  hein-  by  forcibly  holding  the  child,  Goolrung   No.  30,  by    holding  a 
ous      offence,  {[gUt  and  Hey  at  Huksh  No.  29,  by  being  present    and  aiding, 
CiKJular  of  the  fi>®°®^"^^y  ^^  enable  Raliut  to  see  and  mutilate  the  child ;  prison- 
Court  of  Niza-  ^^^  ^^®-  ^^  ^^^^  ^^»  *®*  count,  being   accomplices  in   the  afore* 
mut  Adawlut  said  crime ;  2nd  count,  being  accessaries  before   and   ailber  the 
dated       27t]i  fact. 
April,     1796,      Committing  Officer.— Mr.  O.  Toogood,  Officiating  Magistrate 

L^^^force    hls^^  Monghyr. 

recognised    it      Tried  before  Mr.  T.  Sandys,  Sessions  Judge  of  Bhaugulpore 

as  such.  on  the  9th  September,  1858. 

Prisoner  No.      liemarhs  hy  the  Sessions  Judge, — The  Magistrate  makes  this 

26  found  guil-  commitment  accompanied   by   his   No.  407,  of  26th    July  last, 

ty  of  bcmg  a  ^Q  ^      p  which   is  herewith   annexed.*     However   much  I  may 
principal      m      *  *^ ^ 

of   RiiflHliiiah      *  CVj^py  of  a  lei ter  from  t/ie  Officiating  Magistrate  of  Monghjfr  to  the  Set- 
«nr1^Vi  Unnpr,  ^"^  «^«4«  ^f  Hfidugulpore  No,  407,  daUd  2Qih  Jultf,  1858. 
Nos     27     28       ^"  '"y  *®**^"  ^^*-  '-^^  ^^^  ^*^  ^**®^  *^®  ^^^^^  ^"^  ^^^^  of  April  last,  I 
29   *  30  '  and  ^^^  J"}  self  the  honor  of  bringing  to  your  notice  and  that  of  the  (Jovwn- 
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ngree  with  liim  in  some  respect^  I  sliall  not  follow  him  through        1858. 

the  discursive  character  of  his  communication,  which  more  pro-  r        ;        T 

*         Doceuiber  11. 

"■  -~~ Case  of 

£dun 
ment,  tho  extent  to  which  the  atrocious  system  of  slavery  exists  in  this    and  others, 
part  of  tho  country,  and  I  committed  the  Cazee  or  Mahomcdan  law  officer 
of  this  city,  his  clerk  and  a  brothel -keeper  lor  trial  to  the  i^essions.  gj  of  boinffac- 

It  is  now  my  duty  to  bring  to  your  notice  and  that  of  ihe  QoTemment,  comulioes     in 
a  still  more  infiunous  crime  than  that  which  I  have  mentioned  above  and  ^i,^  above 

one  which  is  equally  widespread ;  it  is  that  of  making  boys  Eunuchs,  which  crime  and  sen- 
system  prevjtils  throughout  the  country  nearly  as  much  as  slavery,  of  fenced  as  fol- 
which  iudeed  it  is  a  sequence,  and  on  the  24th  instant  I  committed  the  j^^^  .  pnaonl 

prisoners  not^  in  the  margin*  to  your  ^^  jj^    £6  to 
•  Sic  in  original.  court  for  trial.  ^  vears*  imiiri- 

I  felt  perfectly  sure  that  a  Mahome-  gonment  with 
dan  population  which  encourages  in  every  way  posbible  the  wickedness  of  jj^^j^^  ^^^^ 
slavery  and  especially  amongst  its  upper  classes,  who  weigh  their  nvpect-  jpo^s  •  orison- 
ability,  position  and  standing  in  society  by  a  system  of  polygamy  and  the  g„  jj^  27 
number  of  slaves  which  they  keep,  would  be  equaUy  desirous  of  main- ^j^^j  £8  to  5 
taining  the  state  of  eunuchs,  which  is  so  intimately  associated  with  yQf^„  y^m^  j^. 
the  misery  and  crime  enacted  daily  in  their  zenanas,  which  is  still  J^,^  ^^^  irons* 
considered  a  distinguishing  mark  of  greatness  amongst  them,  and  from  ^^^  nrisoners 
its  prevailing  in  the  courts  of  Nawabs  and  S|>eciaily  in  that  of  Moor-  -^^^  29  30  and 
shedabad,  the  chief  officers  of  which  are  not  only  the  guardians  of  the  3 1  to  3  vears 
women's  apartments  but  the  principal  ministerial  advisers  under  the  Gover-  ^  j^^).  labor 
nor-General's  agent  of  that  court,  would  perhaps,  from  its  existence  there,  eominutableto 
lead  many  to  the  supposition  that  the  system  has  the  tacit  permission  of  „  (^j^^^f  30^ 
the  Qovemment  (especially  from  the  fact  that  the  Nawab*s  court  is  recog-  ^^^^^  navable 
nised  on  sufferance  only,)  in  the  same  way  that  the  Casee  justified  his  within  15 days, 
acts  under  the  Regulations  in  force,  which  opinion  I  regret  to  find,  the  ^  * 

8udder  Court  by  its  decision  of  his  acquittal  has  endorsed,  after  keeping  the 
case  upwards  of  two  months  pending  in  its  court.  I  committed  the  parties 
on  the  IDtli  of  April  and  the  warrant  of  acquittal  has  not  yet  reached  me, 
though  the  old  brothel-keeper  who  knew  no  better  and  purchased  the 
diiidren  under  the  authority  and  sanction  of  the  Cazee,  (whose  duty  it  was 
to  explain  to  her  and  others  the  illegaUty  of  the  transaction,)  has  I  under- 
stood, been  convicted,  but  I  would  here  remark  that  generally  speaking,  the 
£unuchs  ill  the  court  ot  the  Nawab  of  Moorshedabid  are  imported,  and 
though  such  importittion  of  slaves,  for  such  they  certainly  are,  is  a  penal 
ofl^uoe,  yet  they  are  in  a  widely  different  position  from  those  persons 
who  are  the  free- bom  subjects  of  the  State  and  made  the  prev  of  separate 
and  distinct  gangs  trading  on  their  own  account  for  dissolute  purposes, 
amongst  which  may  be  classed  the  heinous  crime  of  sodomy.  It  is  to  these 
crimes  in  particular  I  would  now  draw  your  attention. 

Some  time  ago  I  issued  verbal  instructions  to  Mr.  J  ado  win  the  Darogah 
of  this  city,  who  has  exerted  himself  considerably  in  this  matter,  and  on 
the  14th  iiiittaut  he  reported  that  six  persons  of  whom  four  were  Kunuchs 
were  present.  I  took  their  depositions  on  oath :  it  will  be  seen  from  their 
statement  that  all  are  residents  of  this  city,  that  they  are  ostensibly  em- 
ployed  to  go  about  and  dance  on  the  occasion  of  a  son  being  bom  to 
either  a  Maliomedan  or  Hindoo.  I  have  also  reason  to  beUeve,  that  if  a  child 
be  bom  deformed,  it  is  frequently  given  to  them.  They  have  the  entr^  to 
the  apartments  of  the  women  of  both  Hindoos  and  Mahomedans  and 
prostitute  themselves  when  opportunity  offers,  this  they  confessed.  Some 
of  these  Eunuchs  drehS  like  women  and  others  like  men  ;  they  ai*e  hideous 
to  look  at :  they  state  that  the  operation  was  performed  on  them  by  Eunuchs 
3x2 
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r       Ufl"Tr  '"^^^"^^  myself  briefly  to  the  simple  facts  in  connection  with  the 

Case  of 

Epuir  »nd  that  poverty  and  the  fact  of  their  being  orphans  led  to  their  being 
and  others,  ooaxed  away  by  other  Eunuchs,  for  the  purpose  of  their  being  ao  made; 
representation  also  being  made  to  them  of  the  life  of  pleasure  and  freedom 
from  care  they  would  hereafter  enjoy.  They  also  stated  that  now  Eunuchs 
are  not  made  and  have  not  been  for  8  or  10  years,  but  that  still  thej  are 
to  be  found  all  over  thb  ]>art  of  the  country  ;  and,  that  indeed,  in  Pstoa 
there  is  a  portion  of  the  city  called  "  the  place  of  the  Eunuchs."  Not  bemf 
able  to  get  anything  more  out  of  these  people,  I  sent  them  away,  but  felt 
convinced  that  they  had  told  me  only  as  much  as  they  chose  and  not  the 
whole  truth.   I  beUeve  that  they  had  performed  the  operation  on  others. 

Since  tlie  examination  of  the  abovenamed  Eunuchs,  I  have  been  endea- 
Tourinfif  to  get  hold  of  some  boys  recently  mutilated,  and  on  t)ie  18th  ins- 
tant, the  same  Darogah  brought  me  a  child  of  the  age  of  about  8  years.  It 
appears  from  this  child's  statement  he  is  the  son  of  a  Hindoo  by  name 
Nainsook  and  wns  formerly  called  by  the  Hindoo  name  of  Buddhuah,but  now 
has  been  made  a  Mahomedan  and  is  therefore  called  Moradun.  The  father 
b  a  weaver  by  trade  and  resides  in  tlie  ciy  of  Patna  and  sold  his  son  about 
four  or  five  months  ago  to  Edun,  the  chief  of  the  Eunuchs  of  this  city :  the 
sale  took  place  in  the  Burra  Bazar  and  the  price  paid  for  the  child  was  3 
Rupees  and  a  piece  of  cloth.  The  father  completed  the  sale  of  hia  son  and 
the  transaction  took  place  with  the  knowledge  and  consent  of  the  Kaib 
Darogah,  or  second  chief  police  officer  of  this  town,  a  Mahomedan,  in  the 
presence  of  a  woman  he  had  in  keeping,  who  informed  the  parties  that  now- 
a-days  it  was  not  necessary  to  commit  the  transaction  to  paper  or  to  regis- 
ter the  same,  notwithstanding  which  Edun  set  out  for  tne  purpose  of 
registering  the  sale  before  the  Oasee,  but  afterwards  thought  better  of  it. 
The  sale  was  not  reported  to  me  and  the  father  shortly  afterwards  returned 
to  his  liome,  well  knowing  that  his  son  was  purchased  for  the  purpoM  of 
being  made  a  Eunuch.  Some  time  afterwards,  Edun,  the  purchaser,  took  the 
little  child  to  a  village  called  Tetrahut  sbout  6  miles  from  the  thannah  of 
Soorujgiirha  and  24  miles  from  this,  and  there  he  was  mutilated,  the  genital 
organs  having  been  entirely  cut  off  with  a  razor,  by  one  Rahut,  a  Eunuch, 
residing  in  the  villttge  of  Pliulwulpore  in  the  division  of  the  police  station 
of  Hilsee  in  the  district  of  Patua,  who,  it  appears,  had  oome  to  the  vilbge 
for  the  express  purpose.  Elacliee  eunuch  holding  the  child  and  Edun, 
Goolrung  and  Hayet  Bux,  also  Eunuchs,  were  present  at  the  time.  In 
fact  these  four  appear  to  beloni(  to  the  same  gang.  The  child  according  to 
their  statement  recovered  about  one  month  after  and  a  thank-oi&riDg 
having  been  made  upon  the  successful  result  of  the  operation,  which  appears 
from  the  statement  of  the  Eunuchs,  corroborated  by  the  deposition  of  Dr. 
Duka,  the  Civil  Assistant  Surgeon,  to  be  attended  with  considerable  danger, 
the  child  returned  to  Monghyr  and  remained  here,  until  the  morning  of 
the  15th  instant,  when,  after  my  taking  the  depositions  of  the  above  men- 
tioned Eunuchs  on  the  14th  idem,  it  was  deemed  advisable  by  Edun  and 
others  to  remove  the  child  in  charge  of  one  Chummun,  also  a  Eunuch,  to  the 
house  of  an  old  woman  at  Soorujgurha,  who  was  familiarly  but  not  correctly 
termed  the  grandmother  of  <  hummun.  The  child  remained  in  this  house 
of  concealment  for  three  days,  when  he  was  discovered  by  an  agent  of  Mr. 
Darogah  Jadowin  and  brought  before  me :  the  child  states  he  has  a  sister 
only  who  is  married  and  residing  at  Gorruckpore. 

I  can  find  no  law  touching  upon  the  subject  of  making  Eunuchs  framed 
by  the  Government  of  India,  perhaps  resulting  from  the  fact  of  this  atro- 
cious crime,  another  remnant  of  Mahomedan  Uurbarism,  never  having  been 
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trial  itself,  and  the  long  unchecked,  though   always   proscribed        1858. 
evils,  thej  bring  to  light. B^i^^^Tu: 

Case  of 
inTesiigated  hy  any  Magistrate  or  brought  to  the  notice  of  the  GoTemment,        Editn 
but  there  can  be  no  doubt  that  the  system  of  slaTery  is  the  cause  of  this    and  others, 
and  many   other   crimes   now  universally  preraiUng  throughout  these 
dominions.  A  great  deal  has  lately  been  said  on  the  system  of  caste  and  the 
danger  to  the  governing  power  of  interfering  with  this  miscalled  religious 

S|ue6tion,  which  really  and  truly  has  nothing  substantially  to  do  with  it ; 
or  caste  is  merely  a  class-word,  applicable  to  the  scTeral  classes  in  which 
society  is  diTided,  not  necessarily  the  identification  of  a  religion.  Here  is 
an  example  of  a  father,  a  Hindoo,  haring  sold  hie  only  son  to  a  Mahomedan, 
a  Eunuch,  for  the  small  sum  of  8  Rupees  and  a  piece  of  cloth,  for  the  pur- 
pose of  being  made  a  Eunuch  and  a  convert  to  the  Mahomedan  fiedth  :  this 
ia  one  cause  out  of  hundreds  I  can  adduce  to  the  same  effect. 

In  my  report  on  slavery,  I  proved  the  fact  of  the  father  of  a  Rajpoot, 
the  kingly  caste,  having  sold  liis  daughter  aged  7  years,  to  a  Mnhomedan 
woman  a  brothel -keeper  of  this  city,  for  the  sum  of  Rupees  12,  for  the 
period  of  90  years,  for  the  purposes  of  prostitution  under  the  authority  of 
the  Cazee,  the  Mahomedan  law  officer  of  this  city;  though  slavery  is  not 
permitted  by  Hindoo  lawgivers,  disgracing  not  only  his  own  family  but  his 
caste  and  Hindooism  itself,  and  the  same  Cazee  the  expounder  of  the 
Mohamedan  faith,  selling  into  slavery  and  prostitution  ohudren  of  tender 
age  and  of  his  own  creed,  for  periods  of  90  yean  and  upwards,  and  the  pro- 
geny, should  thera  be  any,  for  ever.  These  facts  will  shew  the  true  estima- 
tion of  caste  in  India,  and  what  the  moral  and  social  position  of  Hindoos 
and  Mahomedans  really  is,  though  the  followera  of  each  creed  have  been 
encouraged,  and  are  now  ever  ready  to  cry  out  against  fancied  encroach- 
ments of  the  British  Government  upon  their  so-called  religious  prejudices. 
19 ow  who  is  the  Cazee  P  He  is  the  brother  of  my  first  assistant,  the  principal 
native  judge  of  this  district,  who  also  exercises  the  full  powera  of  a  Magis- 
trate under  me  and  receives  a  salary  of  600  Rupees  per  mensem.  Not  only 
did  this  Cazee  who  lives  in  the  same  house  with  his  brother,  (both  the 
brothen  keep  slave  girls,  and  some  of  their  progeny  are  employed  in  the 
Principal  Sudder  Ameen's  Court,)  accept  these  deeds,  but  he  registered  the 
same,  taking  a  fee  for  such  regbtration  and  afterwards  filed  the  document 
in  your  court  for  the  purposes  of  record  hereafter,  and  now  here  is  evidence 
before  me  of  the  fact ;  that  the  registration  of  the  deeds  of  the  sale  of 
children  for  the  purpose  of  making  them  Euuuchs,  has  hitherto  been  a 
common  practice  also  in  this  distrior,  and  has  only  lately  ceased,  consequent 
upon  the  proclamations  I  have  issued  on  the  subject ;  for  it  is  clear  from 
the  statement  of  Edun,  that  there  was  a  hesitatiou  expressed  as  to  the 
bargain  having  been  satisfactorily  and  legally  concluded,  and  it  was  not 
until  the  parties  had  gone  to  the  second  police  officer  a  Mnhome* 
dan  (and  an  opium-eater)  of  tlie  police  station  in  this  city,  and  nanated 
before  him  the  particulars  of  the  purchase,  and  until  that  pohoe  officer  had 
told  them  that  it  was  not  now  necessary  to  have  a  document  drawn  out  and 
attested,  that  the  purchaser  felt  he  had  not  made  a  doubtful  bargain,  and 
to  make  the  matter  sura  and  pravent  the  child  being  reclaimed  by  the 
father,  he  hastened,  as  he  stat^,  to  make  him  a  Eunuch,  thus  effectually 
barring  any  claim  which  might  be  made  hereafter. 

Befora  concluding  this  report,  I  would  earnestly  beg  your  attentive 
consideration  and  that  of  the  Hon'ble  the  Lieutenant-Governor  of  Bengal,  to 
this  and  other  horrible  crimes,  which  ara  daily  being  committed  under  our 
very  eyes,  though  without  in  many  cases  the  possibility  of  their  being 
brought  to  light.    It  perhaps  may  be  considered  hardly  my  duty  to  make 
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I)        he    11  '^'^^^'''  ^^^  geiioric  a  term,  as  understood  l)y  Europeans,  to  give 

Case  of       any  comments  npon  the  present  system   of  gOTeming  this   rast  extent 

Eduk         of  country,  haring  in  ahnost  ereiy  district  so  many  customs  ;  and,  indeed, 

and  others.    I  may  say,  peculiar  local  interpretations  and  workings  of  the  regulations  in 

force ;  but  I  cannot  help  respectfully  submitting,  that  in  my  humble  opinion, 

it  is  impossible  for  any  adminLitration  to  be  properly  conducted  which  has 

for  its  basis  a  code  composed  of  Hindoo,  Mahomedan  and  English  laws,  the 

Erindples  of  these  three  codes  are  so  opposed  to  each  other  that  they 
ave  never  worked  well  and  nerer  can. 

To  allude  to  the  police  who  should  be  the  agents  through  which  these 
atrocities  are  brought  to  light,  would  be  but  to  echo  the  opinions  which 
myself  and  others  have  so  continually  offered,  but  surely  something  could 
be  done  to  assist  the  Magistrates  by  the  employment  of  agents  more  alive 
to  the  advantages  of  good  administration,  and  of  persons  who  would  shew 
by  their  actions,  that  they  are  not  only  desirous  of  drawing  the  salaries 
paid  them  by  the  Gbvemment,  but  also  of  associating  themselves  with  the 
suppression  of  crime.     I  allude  now  more  particularly  to   Moonsifis,  Sud- 
der  AUahs  and  Sudder  Ameens.  Do  any  of  this  class  ever  aid  the  executive  ? 
Do  they  ever  bring  to   the  notice  of  Magistrates  abuses  of  the  police  or 
crimes  committed  by  individuab  ?  Do  they  identify  themselvea  with  the 
governing  power  ?  In  truth,  it  mav  be  said  never,  except  perhaps   for  the 
attainment  of  a  personal  or  pecuniary  advantage,  or  to  satisfy  the  revenge 
wliieh  an  Asiatic  delights  to  gratify.  Holding  this  opinion,  I  would  strongly 
advocate  the  withdrawal  of  all  executive  magisterial  powers   from  native 
judicial  officers,  on  the  grounds  of  their  being  morally  and  physically  in« 
capacitated  for   the  duty,  supplying  their  places  with  European  agexicy 
and  that  of  Honorarv  Assistant   Magistrates.     If  I   may   be  permitted  I 
would  suggest,  that  the  official  designation  of  the  native  judicial  officers  as 
Moonsiffs,  Sudder  Ameens,  Sudder  Allahs  and  Cazees  should  be  changed 
and  English  ones  adopted ;  the  retention  of  the  former  is  accompanied  with 
no  advantage  to  the   btate,  is  mbunderstood  under  the  present  regime, 
and  is  associated  with  the  power  of  a  fallen  dynasty,  and  thus  calculBted 
to  mislead  and  work  on  the  credulity  of  the  subject.     In  further  support 
of  what  I  have  now  advanced,  I  may  state  that  the  extensive  arrears  which 
are  now  pending  in  the  Civil  Courts  throughout  Bengal,  is  another  reason 
why  they  should  no  longer  be  associated  with  criminal  jurisdiction.    Ci?il 
cases  remain  undecided  for  years,  breeding  ill-will  amongst  the  litigants, 
which  descends  with  the  disposition  of  the  property  to  the  heirs  and  there 
is  scarcely  a  district  m  Bengal,  in  which  it  will  not  be  foimd  that  the  two 
principal  landholders  therein,  have   been  contesting  a  case  since  their 
great  grandfathers'  time.  In  the  principal  Sudder  Ameon's  Court  of  Mon- 
ghyr  the  cases  pending  decision,  date  from  the  year  1802. 

The  custom  of  Eunuchism  appears  to  have  been  handed  down  from  the 
Emperors  of  Delhi ;  for  these  Eunuchs  state  that  formerly  one  of  the  officers 
of  the  Emperor's  Court  used  to  accompany  them,  levying  a  tax  of  one-third 
on  their  receipts  which  was  paid  into  tlie  Royal  Treasury. 

1  have  addressed  the  Commissioner  of  the  divuion  upon  the  subj<^  of 
slavery  and  Eunuchism,  and  suggested  that  an  asylum  should  be  erected 
by  private  subscription,  asj»i8ted  by  the  Government,  for  the  care  of  orphans 
both  male  and  female ;  this  being  the  only  country  in  the  world  without 
such  charitable  institutions.  Many  Europeans  and  natives  have  already 
subscribed.  I  distinctly  stated  that  as  such  a  collection  of  orphans  would 
necessarily  be  made  up  of  different  castes  and  creeds,  it  would  be  impossible 
to  preserve  such  distinction.  I  should  therefore  educate  the  children  with 
a  view  to  tlieir  being  servioeabls  to  the  State  and  consequently,  in  the 
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any  correct  idea  of  tlieir  debasing  pursuits  and  means  of  sub-       1868. 
sistence  in  this  country.     The  prisoners,  as  well  ns  many  others  !r         '     ^ 
of  tbe  same  chisa,  apprehended  by  Mr.  Toogood,  are  in  no  domes-     ®^*™  ^ 
tic  employ,  but  live  in  little  colonies  scattere<l  about  through-       ^?*®  ^^ 
out  these  provinces,  maintained  as  dancers,  singers,  importunants   ^  othore 
on  every  occasion  of  native  festivity,   when  they  are  generally 
more  oppressively  successful  with  the  Hindoo  then  the  Moslem 
sturdy  beggars  and  sodomites.     I  gatlier  these  particulars  from 
examination  of  these  people,  carefully  taken  down  in  English  by 
Messrs.  Toogood  and    VVilmot,  and  as  confirmed  in  the  last 
respect  also  by  the  principal,  £dun,  prisoner  No.  26,  conviction 
for  sodomy  iu  the  separate  trial  herewith   accompanying  and 
referred  as  required  by  cluuse   1,  Section  2,   Kegulation  XV.  of 
1814.     Dr.  Duka's  examination  and  report  of  them  also  shews 
them  to  be  a  peculiar  class.     T)ie  operation  by  which  they  are 
emasculated,  as  was  the  case  with  the  deserted,  enslaved  boy 
Buddhuahjis  altogether  so  complete,  tiiat  it  gives  a  more  feminine 
ap)>earance  to  the  countenances  of  its  victims,  than  is  the  case  by 
the  more  incomplete  process.     Some  of  them  still  further  imitate 
a  feminine  appearance  by  adopting  the  female  style   of  dress. 
1  heir  ranks  are  readily  recruited,  indei)endant  of  kidnapping  and 
cajuling,  if  not  worse  practices,  from  that  fi  uitful  source  of  every 
other  mal-pructice  in  this  country,  the  sale  of  infants  and  children 
by  their  unnatural  parents  and  guardians,  and  like  every  otiier 
vice,  in  tliis  vice-deluged  country,  it  adopts  as  much  religious 
ceremony  on  the  occasion  as  ever  thug  or  thief  does.     The  ope- 
ration on  the  boy  Buddhuah,  did  not  take  place  until  after  consi- 
derable consultation  and  ceremony,  and   from  the  number  of 
Eunuchs  called  together  on  the  occasion,  it  is  evidently  made 
an  important  one  of  by  them  ;  both  expensive  and  diMcult,  and 
perhaps   if  the   truth  were  known,  often  fatal,   and  as  easily 
BU])pre:f8ed,  with  the  helpless  abandoned  little  victims  so   com- 
pletely and  secretly  in  the  Eunuchs'  power,  that  it  is  preposter- 

Cbristian  religion  which  that  State  professes.  Neither  would  such  an 
aaylutn  be  opposed  to  Mahomedan  law,  though  this  question  appears  to 
me  of  little  importance,  for  the  guardiiinship,  or  more  properly  speaking, 
tutelage  of  minors  who  hare  no  I^al  guardian  or  executor,  devolves  on  the 
Cazee  or  hia  executor  and  applying  the  principles  of  Mahomedan  law  to 
circumstances  as  they  exist  m  this  country,  the  head  of  the  Government  is 
the  Cazee  and  the  Magistrate  of  the  district  may  be  the  legal  representative. 
The  system  of  slavery  and  its  sequence  Eunuchism,  now  so  general,  with 
which  is  entailed  so  much  misery  and  crime,  is  opposed  both  to  the  Ohris- 
tian,  Hindoo  and  Mahomedan  religion,  and  the  ruling  power  should  be 
armed  witli  authority  to  treat  all  such  cases  as  felony.  The  latter  religion 
forbids  distinctly  the  free-bom  subjects  of  the  State  being  sold  into  slavery. 
I  quote  in  support  of  this  statement  the  authority  of  one  of  their  greatest 
law- givers,  the  Black  stone  of  India,  viz.  the  compiler  of  the  Alumgeeree 
who  states — *'the  sale  of  a  free-bom  man  is  not  lawful  at  any  time  either 
in  times  of  famine  or  any  other  time." 
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1858.        oils  to  suppose,  the  slave-bound  neophytes  could  have  had  anj 

D        bTTT  °^^'^ '"  *^®  matter,  even  if  their  tender  jears  admitted  of  their 

®^°"  •  exercising  any,  for,  I  regard  the  boj  Mungra's  (witness  No.  2,) 

Otoe  of      alleged  resistance  to   the   proposed   operation   on    himself  as 

and  o^       exceptional,  if  not  a  tale  got  up  for  the  occasion.  Most  probably 

the  operator  declined  the  risk  of  the  operation  on  a  boj  of  his 

advanced  age  and  size. 

Some  four  or  five  months  ago,  Edun  purchased  the  two  bojs 
Buddhuah  8  to  9  years  of  age  for  Rupees  8,  and  Mungra  alias 
Nasir  12  years  of  age,  for  Bupees  2  from  their  father  Nainsook 
Joolaha  of  Patna,  who  had  come  to  Moughyr  for  the  purpose, 
and  since  then  has  not  been  heard  of.  Edun  paid  the  operator 
Babut  prisoner  No,  27,  10  Rupees  for  the  single  operation 
Ednn's  defence  before  the  Ma-  ^»  ^^^  former,  whilst  the  agree- 
gistrate  ment      made      was        Rupees 

12  for  each  boy.  Edun  styles  himself  a  sirdar  amougiit 
hifl  class.  Hindoo  children  seem  to  be  mostly  tlie 
victims  of  the  vile  system,  and  when  mutilated  as 
Eunuchs,  they  become  Mahomedans,  and  change  their  names 

accordingly.     Edun  wanted  the 

Buddhuah  prosecutor.  police  to  recognise  the  purchase 

EduD's  defence  betore  Magistrate.     „^j     iVv..  ^k;o   r*.,,..*^^^     **^i,  4.k^ 

Witness  No.  18.  Akbur  Allie.  *"^'  ^^[  f"^  PfP^'l?   ^^  ^^^ 

Witness  No.  19,  Shibloil  Singh.        parties  before  Atha  H  ossein  pn- 

soner  No.  33,  the  Mahomedan 

Naib  Darogah  of  the  town,  and  his  concubine,  but  was  sent 

away  with  the  assurance,  that  anything  of  the  kind  nowa-dajs 

was  unnecessary. 

Some  time  after,  Edun  took  the  two  children,  thus  become 

his  helpless  slaves,  twenty-four 
M^^st^"^"  statements  before  ^ji^g  ^^^^  ^^^^  Af onghyr  to 
BudThi[^h  'Prosecutor.  Soorujgurra,  where  through  wit- 

Wit.  No.  1.  Meghan  boy.  nesses  Nos.  6   and   4,  husband 

„      „   ^  Mungra.  and  wife,  residing  with  the  £u- 

„     „   3,  Meerun.  nuch  Elahee  Jan  prisoner  No.  21 

„      „   4,  Choton.  ^t  xiturhut  6  miles  fromSoonij- 

,,      ,,    5,  Musst.  Dhuneea.  ,  i.*  ''^ 

"     "     '  gurra,    a  general     meeting    of 

Eunuchs  at  Elahee  Jan's  hou^e  was  planned.  Here  the  operator 
Rabut  prisoner  No.  27,  called  from  the  Patna  district,  and  all  the 
other  Eunuch  prisoners  including  Gk>uree,  prisoner  No,  32,  an 
associate,  formerly  a  Kuhar,  now  a  Mahomedan,  assembled,  when 
the  operation  took  place  on  the  boy  Buddhuah  one  night  in 
Bysack,  (April  last),  Rabut  performing  the  operation  under 
Edun's  orders,  whilst  Elanchee,  prisoner  No.  28,  Heyat  prisoner 
No.  29,  Goolrung  prisoner  No.  30,  and  Elahee  prisoner  No.  31, 
aided  him,  and  Gourct^,  prisoner  No.  32,  was  present  in  the 
house  throughout.  The  boy  is  said  to  have  recovered  in  about 
a  month,  was  then  brought  back  to  Monghyr,  remained  there 
till  15th  July  last,  but  after  the  Eunuchs'  examination  (preli- 
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miliary)  by  Mr.  Toogood  on  15th  Idem,  was  smuggled  back       1858. 
Again  to  Soorujgurra,   where  three  days  afterwards    he    was  ""    J" 

discovered  by  Mr.  Darogah  Jadowin  (para.  5  of  Mr.  Toogood's  ^*^^®™°*' 
letter.)  Dr.  Daka  Civil  Surgeon  examined  Buddhuah  and  found       ^^^  ^^ 
the  operation  to  have  been  completely  and  recently  performed.       ^    th 

^    ^  ,  ,  He      observes :     "  Jt   was  not 

jJ^1858       ^^^^•^'^^'^     without  some  trouble  that  the 

^'     '  *  examination  of  the  emasculated 

child  was  accomplished,  owing  to  still  existing  pain  or  excessive 
timidicy,  no  doubt  from  the  recollection  of  recent  sufferings, 
the  child  would  hardly  permit  being  touched,  and  the  most 
kindly  assurance  that  no  harm  is  meant  to  him,  could  not  stop 
his  tears." 

The  Eunuch  prisoners  and  Gouree's  statements  before  the 
Magistrate,  amount  to  a  full  acknowledgment  of  the  facts  thus- 
narrated,  whilst  their  defences  befoi-e  this  court  either  recognize 
or  do  not  ignore  them.  In  short  they  boldly  plead  ^^ guilty^^ 
in  accordance  with  the  practices  of  their  class.  The  Naib 
darogah  Atha  Hossein  pleaded  *'  not  guilty^^*  citing  witnesses. 

I  was  kindly  assisted  in  this  trial  by  Buboo  Prosunnocooinar 
Tagore  Buhadoor,  and  Mr.  J.  Dacosta,  Officiating  Principal 
Sudder  Ameen  of  Monghyr,  sitting  as  assessors  under  llegula- 
tion  VI.  of  1832,  whose  recorded  opinion  is  aa  follows. 

"  By  the  evidence  of  witnesses  and  the  voluntary  admission 
of  not  only  Edun  and  Rahut  the  principal  offenders,  but  that 
made  by  Ellahee  Jan  also,  who  is  committed  to  take  his  trial 
with  Heyat  Bux  and  others  on  the  charge  of  being  an  accom- 
plice, we  unanimously  find  Edun  No.  26,  guilty  of  being  the 
principal  present  and  causing  Kahut  to  make  the  child  a  Eu- 
nuch and  thereby  endangering  the  life  of  the  said  child. 

"  Kahut  No.  27,  with  mutilation,  in  having  with  a  razor  for- 
cibly cut  off  the  genital  organs  of  tlie  child,  aged  about  eight  or 
nine  years  called  Buddhuah  alias  Moradun,  thereby  endangering 
the  life  of  the  said  child,  and  also  of  making  the  child  above 
named  a  Eunuch. 

"Elanchee  No.  28,  Heyat  Bux  No.  29,  Goolrung  No.  30,  and 
Ellahee  Jan  No.  31,  as  accomplices  and  Qouree  No.  32,  for 
being  an  aodbssary  before  and  after  the  fact. 

"  We  would  acquit  Atha  Hossein  No.  33,  for  want  of  proof 
of  guilt,  and  not  on  clear  proof  of  innocence." 

In  this  finding  I  quite  concur  and  the  prisoner  Atha  Hos- 
8»  in  has  been  accordingly  acquitted.  The  necessity  for  the 
present  reference,  however,  arises  out  of  the  singular  peculiarities 
of  the  case.  Firstly,  the  prisoner  Edun  stands  convicted  of 
sodomy  in  the  accompanying  trial,  and  in  any  case  the  conso- 
lidated sentence  to  be  passed  on  him  would  be  beyond  my 
powers.  Next,  I  consider  it  my  duty  to  place  these  trials 
prominently  before   superior  authorities.     The  evils  they  dis- 

TOL.  riii.  3  z 
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1868.        cover,  are  like  other  olass-orimes   peculiar  to  the  country,  un* 

•J coatroUable    except    by    special    remedies.     No    extravagant 

December  1  .  ^y^^^ny  is  too  gross  to  be  endured  by  native  society,  as  long 
^•^  ^'  as  the  actors  cunningly  band  themselves  together  for  such  pur- 
and  ^^hert.  P^^^»  under  a  mask,  however,  flimsy,  turning  customs  into 
screens  for  whatever  may  be  most  vile,  in  the  present  degraded 
state  of  native  society,  and  in  course  of  time  progressing  onward 
from  bad  to  worse,  to  which  even  the  otherwise  ungovernable 
caste-barrier  gives  way,  and  troops  of  Hindoo  children  under  the 
guise  of  slaves  or  Eunuchs  become  Mahomedans.  Henoe,  Eu- 
nuchs  no  longer  domestics  have  formed  themselves  into  trained 
bands  of  sturdy  beggars,  singers,  dancers  and  sodomites,  spread- 
ing  and  keeping  up  their  vices  throughout  the  country.  The 
number  apprehended  by  Mr.  Toog^od  in  so  small  and  compara- 
tively poor  a  district  as  Monghyr,  is  something  remarkable, 
and  proves  that  instead  of  its  being  one  of  the  many  social  evil« 
which  still  besets  India,  and  is  expected  in  course  of  time  to 
die  out  a  natural  death,  under  the  tolerant  British  Government, 
it  is  rather  one  thoroughly  vivified  by  such  very  tolerance  itself, 
towards  creatures  also,  whose  proclaimed  pursuits  degrade  the 
very  idea  of  tolerance  towards  them.  It  is  vain  to  suppose 
that  private  prosecutions  can  ever  reach  such  evils.  It  would 
be  just  as  reasonable  to  expect,  that  the  helpless  infant  slave 
victims,  throughout  the  country,  under  such  a  system,  repleni^- 
ing  and  swelling  the  ranks  of  this  peculiar  Eunuch  class,  should 
exercise  a  discretion  in  the  matter,  and  resist  or  complaia 
against  their  oppressors.  The  duty  plainly  rests  with  the  rul- 
ing authority,  and  was  evidently  so  originally  considered, 
though  it  has  been  so  well  kept  out  of  sight,  as  to  have  lost  all 
life  with  its  first  expression.  I  am  not  aware  of  the  prosecution 
And  punishment  of  any  case  of  mutilation  by  Eunuch-making, 
than  is  recorded  at  page  17,  volume  III  of  Nizaraut  Adawlut 
Reports  in  which  a  prisoner  on  the  dist  March,  1827,  convicted 
of  castrating  a  boy  with  his  own  consent  from  which  operatiou 
death  ensued,  was  sentenced  to  imprisonment  for  two  years. 
With  all  due  deference  I  am  unable  to  take  this  precedent  for 
my  guidance.  This  solitary  one  during  so  long  a  oour^^e  of 
years  does  not  meet  the  prevailing  enormity  of  the\>ffeDce  now, 
mure  rampant  than  ever  in  1858,  and  likely  to  continue  on  the 
increase  as  long  as  this  singular  class  of  vagabond  Eunuchs  are 
allowed  to  follow  their  evil  courses,  and  which  might  be  so  easi- 
ly and  quietly  prevented.  How  inappropriate  such  results  are 
in  face  of  the  orders  of  1796,  Circular  Order,  Nizamut  Adawlut, 
No.  4,  27th  April,  1796.  page  2,  edition  1829,  which  dedared 
castration  of  slaves  punishable  by  the  Mahomedan  law,  and  di- 
rected Circular  Notification  to  all  police  officers  who  were  enjoined 
'*  to  apprehend  all  persons  charged  with  the  crime  in  question,  io 
like  manner  as  they  are  directed  to  apprehend  persons  charged 
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with  other  crimes  of  a  heinous  nature,  that  if  there  appear  suffi-  1858. 
oient  grounds  for  the  same,  they  may  he  brought  to  trial  before  ^^^ 
the  Court  of  Circuit,  and  to  exemplary  punishment  as  the  law  ^^•*'®"*°*'^  ^* 
directs"  and  again  repeated  Circular  Order  Nizamut  Adawlut,  ^f^  ^^ 
No.  192,  1st  of  December,  1817,  page  163,  edition  1829,  ex-  ^nJ  othen 
tending  the  notification  to  the  ceded  and  conquered  provinces 
including  Cuttack.  Carrau*8  edition  terms  the  first  Circular 
Order  "  obsolete  "  with  reference  to  Act  V.  of  1843,"  and  the 
other  **  temporary."  This  summary  disposal  of  these  authorities 
is  an  unfortunate  one,  though  singularly  sarcastic  of  the  real 
state  of  things.  It  is  not  that  the  crimes  of  domestic  slavery, 
and  castration  have  become  obsolete,  but  their  correction  in  the 
slightest  degree  whatever.  Many  Christian  residents  of  India 
have  supposed  both  domestic  slavery  and  Eunuchism  in  India 
to  be  obsolete,  or  disappearing,  whereas,  both  and  the  latter  in 
its  singular  class,  mora  correctly  Eunuch  vagabondry,  are  more 
common  at  their  very  doors  in  1858,  under  a  British  Govern- 
ment, than  they  were  when  Christians  could  not  have  safely  re- 
sided in  the  country  under  a  Mahomedan  one.  I  can  only  ac- 
count for  such  a  strange  state  of  things  in  this  strange  country 
from  the  fact,  that  the  executive  or  police  appointments,  in  all 
the  influential  grades  have  always  been  monopolized  by  at  least 
two-thirds  Mahomedans.  Domestic  slavery  and  domestic  Eu- 
nuchism were  engrafted  on  Hindoo  customs  by  their  Mahome- 
dan oppressors,  who  were  not  likely  to  become  the  ready  agents 
in  carrying  out  the  notification  of  1796,  in  direct  oppo:»ition  to 
their  own  governing  habits  and  practices.  What  they  could  not 
openly  countenance  they  have  winked  at.  Hence  the  number- 
less instances  in  which  the  police  have  become  parties  to  domestic 
slave  transactions,  as  would  doubtless  have  been  found  out  to  be 
the  case  in  Eunuch  ones,  had  they  ever  been  honestly  prosecut- 
ed according  to  the  notification  of  1796  which,  if  it  has  hitherto 
remained  a  dead  letter  for  want  pf  prosecution,  cannot  now  con- 
tinue dormant  any  longer,  when  at  last  directly  challenged  to 
exertion  by  the  present  trial.  This  authority  prescribes  exem- 
plary punishment  in  such  cases,  and  nothing  else  will  restrain 
such  crimes.  If  deemed  essential  in  1796  it  becomes  still  more 
requisite  after  more  than  half  a  century's  progressive  neglect 
down  to  1858.  I  can  only  punish  for  the  mutilation  by  such 
complete  and  dangerous  emasculation  under  the  general  regula- 
tions, which  on  the  view  aforetaken,  seem  to  me  altogether  in- 
adequate to  the  offence,  and  thus  completes  the  necessity  for  the 
present  reference. 

In  concurrence  with  the  assessor's  finding  I  would  sen- 
tence Edun  prisoner  No.  26  to  fourteen  years  and  convicted  in 
the  separate  and  accompanying  trial*  of  Sodomy  to  seven  years 
or  a  consolidated  sentence  of  twenty-one  years. 

Bahut  prisoner  No.  27  to  14  years,  Elancbee  prisoner  No.  28, 
*  Not  printed, 
d  z  2 
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1858.        Heyat   Bux   prisoner  No.  29,  GoolroDg  prisoner  No.  30,  and 

7 — "^  Elahee  Jan  prisoner  No.  81,  to  seFen  (7)  years  each. 

l>ecember  11.      q^^^^  prisoner  No.  32,  to  five  (5)  years. 

Cwe  of  BefMrk9  hy  the  NizamtU  AdawhU.—i^resent :  Messrs.  C.  B. 

and  fibers.   Trevor  and  H.   V.    Bayley.)     The  prisoner  No.    26,  Edun  is 
charged  with  : 

I.  Purchasing  a  child  of  8  or  9  years  for  3  Bs.  and  a  piece  of 
cloth. 

II.  Purchasing  the  ahove  child  with  the  object  of  matilaitng 
him. 

III.  Being  a  principal  in  making  the  child  a  Eonucli,  and 
BO  endangering  its  life. 

The  prisoner  No.  27  is  charged  with  having  mutilated  the 
above  child,  by  cutting  off  his  genital  organs  forcibly  with  a 
razor  and  so  endangering  his  life. 

lY.  Making  the  above  child  a  Eunuch. 

Prisoner  No.  28,  Elachee, 
„    29,  Heyut, 
„         „    80,  Goolrung, 
„        „    81,  Elabee  Jan, 
„        „    82,  Gouree, 
with  being  accomplices  and  prisoners  Nos.  81  and  82,  with  being 
accessaries  before  and  after  the  fact. 

Tbe  Ist  and  2nd  counts  against  the  prisoner  No.  26  need  not 
be  entered  into,  for  the  offences  charged  being  misdemeanors 
only,  do  not  constitute  a  crime  which  the  Magistrate  can  by 
law,  take  up  without  a  complaint,  i.  e.  otherwise  than  on  a 
private  prosecution. 

The  remaining  count  against  all  the  prisoners  is,  the  being 
accomplices  to  a  greater  or  less  extent  in  the  mutilation  by 
castration  of  the  child  Buddhuah. 

This  crime  is  recognized  by  both  the  common  and  statute  Law 
of  England ;  by  the  former  under  the  name  of  Mayhem  by  castra- 
tion ;  and  by  the  latter  imder  that  of  cutting  with  intent  to 
main  or  disable  or  do  some  grievous  bodily  harm ;  and  by  both, 
the  crime  is  considered  a  fehmy. 

lu  strict  accordance  with  that  law,  this  Court  followed  the 
answers  of  fifteen  law  ofiicers,  declared  in  the  Circular  Order*  of 

*  It  having  been  represented  to  the  Court  of  Nizamut  Adawlut,  that  a 
practice  has  prevailed,  of  purehasing  young  slaves  for  the  purpose  of  making 
Eunuchs  of  them,  to  be  afterwards  again  disposed  of  by  sale,  the  Court 
have  thought  it  proper  to  ascertain  from  their  law  officers  whether  this  inha* 
man  practice  be  duly  punishable  by  the  Mahomedan  law,  and  also  whether 
in  any  case,  it  would  entitle  the  party  injured  to  emancipation  from  slavery. 

By  the  answers  of  the  law  officers  to  the  reference  made  to  them  on 
these  heads  it  appears,  that  the  riglit  of  mastership  over  his  slave,  is  not 
forfeited  by  making  such  slave  an  Eunuch,  either  under  the  Mussulman  or 
Hindoo  law ;  but  that  the  castration  of  any  person,  whether  a  alaT#  or 
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tike  27fch  April,  1796,  that  the  castration  of  any  party,  whether        186a. 

slave  or  free,  ia  a  heinous  offence  uuiler  Mahomedan  Law  ;  and  r 1~ — " 

the  police  were  further  directed   to  apprehend  persons  charged  *^^®™*^''  1^- 
with   the  crime  in  question,  in  the  same  manner  as  thej  would       ^^  ^^ 
apprehend  persons  charged  with    other    crimes  of  a   heinous    i^J^^,- 
nature ;  in  order  that,  if  there  appeared  sufficient  grounds  tor 
the  same  they  might  be  brought  to  trial  before  the  Court  of 
Circuit;  and  to  exemplary  punishment  as  the  law  directs. 

It  is  true  that  thb  CircuLir  Order  is  omitted  in  the  last 
edition  of  Circular  Orders  (J.  Carrau,  Octavo  edition  1855) 
and  the  cause  of  omission  given  in  the  appendix  to  that  work, 
is  that  it  had  become  obsolete,  by  reason  of  Act  Y.  of  1843« 
This  is  clearly  an  error ;  for  by  Section  4  of  that  law,  it  is 
enacted  that  any  act  which  would  be  a  heinous  offence  if  done 
to  a  free  man,  would  be  equally  an  offence  if  done  'to  any  per- 
son on  the  pretext  of  his  being  in  a  condition  of  slavery. 
It  is  clear  then,  that  if  this  offence  had  been  only  punishable 
by  Mahomedan  Law,  if  done  against  a  freeman.  Act  5  of  1843, 
would  make  it  punishable,  if  done  against  any  person  what* 
soever.  But  the  Mahomedan  law  as  ruled  by  the  Court  in  the 
Circular  Order  above  cited,  declares  that  it  is  a  crime  if  committed 
against  any  person  whatever.  It  follows  that  Act  Y.  of  1843, 
has  no  bearing  whatever  upon  the  subject  before  the  Court. 
Acting  then  upon  the  law  as  laid  down  by  the  Court,  it  remains 
for  us  to  declare  whether  the  crime  charged  is  brought  home  to 
the  prisoners. 

The  evidence  on  these  charges  against  the  prisoners  is  that  of 
the  boy  Buddhuah  alioM  Moradun,  which  there  is  no  reasoit  to 
distrust,  and  that  of  witnesses  Nos.  1,  2,  8,  4  and  5.  The  boy 
Buddhuah  deposed  that  prisoner  No.  26  purchased  him  from  his 
father  Nainsookh  of  Patna,  in  the  Burra  Bazar  of  Mon^hyr  ; 
that  some  months  after  he  was  taken  to  the  house  of  Elahee 
Jan,  prisoner  No.  81,  where  the  Eunuchs  were  assembled  ;  that 
Bahut  prisoner  No.  27,  cut  off  his  genital  organs  with  a  razor 

otherwise,  is  held  criminal  and  punishable  bv  the  Mahomedan  law  ;  parti- 
cularly if  the  offender  be  proyed  to  bare  made  it  his  professional  or  frequent 
practice  ;  nor  will  the  consent  of  the  party  be  allowed  to  ob?iate  the 
panishment ;  which,  in  all  oases,  is  left  to  the  discretion  of  the  Qovemor 
of  the  country,  or  his  represenaative,  and  to  be  propoi*tioned  to  the  magni- 
tude of  the  offence. 

With  a  Tiew  to  discourage  and  prerent,  as  much  as  possible,  the  cruel 
and  detestable  practice  above  adverted  to,  the  Court  desire  you  will  make 
public  the  foregoing  provision  of  the  Mahomedan  Ltw  against  it,  by  a 
circular  notification  to  the  police  officers  under  your  jurisdiction ;  and  that 
you  will  enjoin  them  to  apprehend  alt^  persons  charged  with  the  crime  in 
question,  in  Uke  manner  as  they  are  directed  to  apprehend  persons  charged 
with  other  crimes  of  a  heinous  nature ;  that,  if  there  appear  sufficient 
grounds  for  the  same,  they  may  be  brought  to  trial  before  the  court  of 
circuit,  and  to  exemplary  punishment  as  the  law  directs. 
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1868.        while  Elahee  prisoner  No.  28,  held  his  legs  and  arms ;  that  at 

r        .        -   the  time  this  was  done,  Hejut  prisoner  No.  29,  Gulrung  prisoner 

liecember  ii.  ^^  g^^  Eldhee  Jan  prisoner  No.  31,  and  Gouree  prisoner   No. 

^^  ^^      32,   were  present  ;  and  that   the   last  named  rubbed   his   feet 

and  others.    *^^®'*  ^^®  operation.     But  the  boy  did  not  in  his  deposition  to 

the  Magistrate,  mention  Gouree  prisoner  No.    32,    amongut 

those  actually  present  at  the  operation. 

Witnesses  Nos.  1,  2,  3,  4  and  5,  corroborated  the  deposition 
of  Buddhuah,  as  to  the  meeting  of  the  Eunuchs  on  the  day  in 
question,  and  as  to  Buddhuah  having  been  brought  to  Elahee 
Jan's  house  by  Edun  prisoner  No.  26,  on  that  occasion  ;  and 
to  his  having  then  been  made  an  Eunuch,  though  they  were  not 
actually  present  at  the  operation. 

Witness  No.  2,  the  brother  of  Buddhuah,  was  purchased  by 
Edun  prisoner  No.  26,  from  the  father,  Nainsook,  at  the  same 
time  as  Buddhuah ;  and  was  also  taken  at  the  same  time  to  the 
house  of  Elahee  Jan,  with  a  view  to  being  made  a  Eunuch  also ; 
but  on  remonstrating,  he  was  not  made  one ;  as  the  Sessions 
Judge  suggests,  because  his  age  (about  12  years)  might  render 
the  operation  more  dangerous. 

We  cannot  find  the  evidence  of  Dr.  Duka  the  Civil  Sui^eon 
entered  in  the  Calendar,  or  on  the  record.  His  deposition  should 
have  been  taken  both  by  the  Magistrate  and  Sessions  Judge ; 
although  in  this  instance  the  charges  are  proved  independently 
of  it.  Dr.  Duka's  official  letter  of  the  24th  July  1858,  No.  26, 
which  strictly  speaking  is  no  evidence,  and  consequently  has  not 
been  looked  upon  as  such  by  us,  shews  that  the  boy  Buddhuah 
had  all  the  genital  organs  cut  off,  smooth  and  even,  as  by  a 
sharp  instrument,  leaving  only  an  orifice,  connected  with  the 
bladder. 

He  also  reports  that  on  examining  four  of  the  priaoneni  he 
found  exactly  the  same  appearance  in  them. 

The  prisoners  before  us  set  up  no  defence,  and  call  no 
witnesses.  But  the  evidence  of  the  boy,  Buddhuah,  and  of 
witnesses  Nos.  4  and  5,  makes  it  doubtful  whether  Gouree 
prisoner  No.  32,  took  any  part  in  the  matter,  though  he  came 
with  Heyut  prisoner  No.  27,  to  the  place  of  meeting.  We  give 
him  the  benefit  of  this  doubt,  and  acquit  him. 

On  the  evidence  above  stated  we  find  the  remaining  prisoners 
guilty  of  the  castration  of  Budduah;  Edun  No.  26,  as  a 
principal,  and  the  others,  viz.  prisoners  Nos.  27,  28,  29,  30  and 
31,  as  accomplices  ;  and  we  sentence  them  as  follows,  Udun  Jio, 
26,  to  seven  years'  imprisonment  with  labor  and  irons, 
which  aentence  will  commence  on  the  expiration  of  that  of 
seven  years  for  sodomy  (vide  our  separate  judgment  dated 
the  10th  instant,  yesterday,)  on  his  trial  upon  that  distinct 
and  separate  charge. 
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1858. 


Case  of 

EDinr 

and  othertb 


S12  No^^^^^  }     T^  ^''  y^*"  ^^^  ^^^^'  ^^  ^"»- 

Heyut    No.    29,  ^  to  three  years  with  labor  commutable  J>«cem^'  »« 

Ooolning  No.  80,  >  to  a  fine  of  80  Rupees  each,  payable 

and  Elahee  Jan  No.  81, )  within  15  days. 

The  subject  of  the  letter  of  the  Magistrate  to  the  Sessions 
Judge,  copy  of  which  the  latter  has  submitted,  has,  we  observe, 
been  brought  to  the  notice  of  the  Executive  Government  and 
requires  therefore  no  remarks  from  us. 

The  Sessions  Judge  should  make  his  own  letters  of  reference 
less  discursive ;  and  lay  before  this  Court  more  lucidly  and 
succinctly  the  precise  evidence  bearing  on  the  g^ilt  of  each  of 
the  several  prisoners  before  him,  and  the  distinct  conclusions  he 
draws  from  the  material  portions  of  that  evidence. 


Pbesent  : 
D.  I.  MONEY,  Esq.,  Officiating  Judge. 


GOVEENMENT  ato  akothbb 
ver9U8 
BHUBO  BAGDINEE.  Hooghly. 

Criics  Chabgid. — Wounding  with  intent  to  kill  Deno  Bewah        1858. 
Kushbee.  

Cbimb  Established. — Wounding  with  intent  to  commit  ^^^^^^"^  ^^* 
murder.  Ca»e  of 

Committing  Officer.— Mr.  H.  Pratt,  Officiating  Magistrate    ^  ^^^^ 

of  Hooghly.  BAGWKBB. 

Tried  before  Mr.  E.  Jackson,  Officiating  Additional  Sessions     The    intent 

Judge  of  Hooghly,  on  the  26th  August,  1858.  to    kill  could 

•      Beinarkt  hg  the  Officiating  Additional  Sessions  Judge.-^The  not  be  justly 

prisoner  pleads  not  guiltg.  "Sxi^ci^m- 

The  prosecutrix  Deno  Bewah,  deposes  that  the  prisoner  was  gtancesof  the 
an  old  acquaintance  of  hers  when  both  lived  at  Chandemagore :  case.  The 

they  are  both  prostitutes.  About  four  years  ago  the  prosecu-  wound  acoord- 
trix  came  to  reside  at  Bhudresuhur.  On  the  28th  March,  the  in«  to  the  me- 
prisoner  came  to  her,  said  she  was  in  great  difficulties  and  asked  ^®*^  T^hu*^d 
to  be  permitted  to  remain  in  her  house.  This  was  granted  on  ^^*flc^i  one 
the  80tli  March ;  in  the  middle  of  the  day  both  women  went  to  on  the  slioul- 
sleep  after  their  usual  bath  and  meal,  on  the  same  bedding  and  der,  and  was 
on  the  same  pillow.  Shortly  alter,  the  prosecutrix  awoke  and  mor«  probably 
found  the  prisoner  standing  over  her  with  one  foot  on  her  body  "^  accidental 
and  knife  in  her  hand,  with  which  she  had  inflicted  a  wound  just  onwra^tompt 
above  her  shoulder-blade ;  she  cried  out,  seized  the  prisoner  by  to  rob  the  pro- 
the  hair  of  the  head,  and  held  her  down  by  it  until  assistance  secutrix  of  her 
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1S58.         came,  when  she  opened  the  door  with  her  left  hand,  and  made 

n .      2*  *^^®  prisoner  over  to  Madhub  Chowkeedar.     She  states    that 

December  21.  ^^^^  y^^  y^^^  ^^  quarrel ;  that  she  can  conceive  no  other  reason 

Case  of       f^r  the  attack  than  a  wish  to  take  possession  of  the  omamenti 

Baod^b.     ^^^^^  •^^  ^**  wearing  at  the  time.     The  knife   produced  ia 

Court  belongs  to  her  and  had  been  used  at  the  morning  meal  in 

ornaments.      cutting  fruit,  and  had  been  placed  oa  a  box  close  at  hand,  before 

Tlie  intention  they  went  to  sleep. 

of  the  prisoner  Witnesses  Nos.  1,  2  and  3,  all  bear  out  the  above  statement, 
mustbejudged  deposing  that  they  were  attracted  by  the  cries  of  the  prosecu- 
own  "^onducT  *^^  "  *^**  ®^®  ^^  being  murdered ;"  that  they  ran  to  the 
the  situation  house ;  found  the  door  locked  from  inside  ;  that  the  prosecutrix 
of  the  parties,  opened  it  with  her  left  hand,  having  hold  of  the  prisoner  by  the 
the  extent  of  hair  with  the  right  hand ;  that  they  saw  she  was  bleeding  from  a 
*  a^iT^^'^^  wound  on  the  shoulder  (they  call  it  the  throat)  and  her  clothes 
employeT^to  *"^  ^^^^  ^^^  clothes  were  bloody,  and  the  knife  was  lying  on 
effect  it.  ^1»®  ^^  clothes. 

Held  that  in      Dr.  Bray  de])oses  that  the  wound  was  a  slight  and  superficial 
endeavouring  one,  such  as  might  have  been  caused  by  the  knife  in  Court. 
to    ascertain  There  was  no  danger  to  life  from  it. 
real  intention*      ^^®  remaining  witnesses  do  not  give  material  evidence, 
itis  ofas  much      The  prisoner,  in  her  defence  before  the  Magistrate,  urged  that 
importance  to  the  wound  was  inflicted  by  some   one  who  entered  from  outside, 
consider    the  In  this  Court  she  urges  that  the  charge  as  brought  against  her 
nature  ?^  f^^®  was  an  after-thought  of  the  chowkeedar,  witness  No.  1,  and  that 
injury^in  ^c^-  ^j^^  .^  implicated  from  motives  of  jealousy  by  the  prosecutrix, 
instrument        I  &ni  of  opinion  that  the   prisoner's   guilt   is  clearly    proved, 
employed.       and  that  she  was  in  the  act  of  committing  a  most  cold-blooded, 
Prisoner      deliberate,  cruel  murder  on  her  benefactress  who  had  taken  her 
^"^'^It^    ?  into  her  house  and  relieved  her  in  her  difficulties,  when  through 
woundinirand  some  accident  in  accomplishing  the  crime,  the  prosecutrix  awoke 
sentenced    to  and  saved  herself.     The  prisoner  inflicted   the  wound    on  the 
six  months*   shoulder  instead  of  the  throat  either  from  nervousness  in  carry* 
imprisonment  jjjg  out  the  crime  or  from  some  slip   or  accident.     The  slight- 
with  labor.      ^^^  ^^  j.^^^  wound  bears  but  little  weight   with   me  in  the  sen* 
tence  I  pass.     A  very  slight  wound  in  the  throat  would  have 
caused  instant  death.  Had  the  prosecutrix  not  awoke  she  would 
in  another  few  seconds  have  been  a  corpse.     I  sentence  the  pri- 
soner to  fourteen  years'  imprisonment   with  labor  suited  to 
her  sex. 

The  law  officer  concurred  in  the  conviction. 
RemarkB  hy  the  Nizamut  Adawlut. — (Present :  Mr.  D.  L 
Money.)     After  most  carefully  weighing   the  whole  evidence 
in  this  case,  I  do  not  think  it  is  sufficient  to  convict  the  prisou- 
er  of  wounding  with  intent  to  kill. 

There  was  no  eye-witness  to  the  deed.  It  was  committed  in 
the  middle  of  the  day.  There  was  no  enmitv  or  quarrel  between 
the  parties.     There  was  no  provocation.   Tne  hut  in  which  they 


December  21. 

Case  of 

BnuBO 

Baqdislh. 
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lodged  was   surrounded  by   other   huts.     It  is   clear   that  the        1858. 
wound  was   inflicted  by  the  prisoner,  but  it  is  impossible  under 
the  circumstances  to  believe,  that   she  designed  to  take  the  life 
of  the  prosecutrix  in  order  to  rob  her   of  her  ornaments.     The       Case  of 
medical  evidence   shows   that   the   wound  was  on  the  ^AotfZt^,    nZJJiY^?^ 
slight  and  su|>erficial.     The    prosecutrix  herself  states  that  the 
prisoner  threatened  her  life  when  she  was  roused  from  her  sleep 
bv  the  injury  inflicted.     The  intention   of  the  prisoner   must 
be  judged  of  from  her  own  conduct,  tiie  situation  of  the  parties, 
the  extent  of  the  wound,  and  the  means   employed  to  effect  her 
object.     If  the  act  was  such,  that,  but    for   the  intervention  of 
Providence,  it  would  have  produced  fatal  effects,  and  that  conse- 
quently the  prosecutrix  has  run  the   hazard  of  her  life,  the  pri- 
soner's intention  must    be  judged  of,  as  if  the  full  consequences 
had  ensued.     There  is  nothing  in  tiie  attendant   circumstances 
of  the  case,  from  which  a  mortal  intent  may  be  justly  inferred. 
It  cannot  be  said,  from  mere  surmise,  that  the  slight  wound  on 
the  shoulder  was  an  ai^.cident,  and    was  intended   for  a  fatal  cut 
across  the  neck.  In  endeavouring  to  ascertain  the  prisoner's  real 
intention,  it  is  surely  oi'o^  much  importance  to  consider  the  nature 
of  the  injury  inflicted,  as  the  instrument  employed,  inasmuch  as 
we  can  only  estimate  the  motive  by  the   manner   in    which  the 
act  was  commilted,    and    the    means   used    in   its  commission. 
The  sui)erficial  wound  on  the  shoulder  is  no  indication  of  a  cri- 
minal intention  ;  and    we    must  look   therefore  to  all  the  other 
circumstances,  from  which  such  au  intention  can  be  clearly  and 
distinctly  inft-rrcd.     There  are  none  whatever.     It  is  more  pro- 
bable, I  think,  looking  at  all  the  circumstances,  that  the  prison- 
er used  the  knife  to  take  off'  the  ornaments  from  the  person  of 
the  prosecutrix,  if  such  was  her  ultimate  object,  as  the  prosecu- 
trix suspected,  and  that  in  the  attempt  the  wound  accidentally 
occurred^  than  that  to  obtain  such  an  end,  at  such  a  time,  and 
in  such  a  place,  without  any  provocation  whatever,  the  prisoner 
should  sisekfirtt  to  deprive  the  prosecutrix  of  life,  and  was  pre- 
vented only  by  the  knife,  from  whatever  cause,  mis-striking  the 
shoulder  instead  of  the  neck,  and  inflicting  a  superficial  instead 
of  a  fatal  wouud.     Looking  at  the    case  in  this  light,  there  ap- 
pears to  me  to  be  an  entire  failure  of  proof  of  such  criminal  inten- 
tion as  that  of  which  the  prisoner  has  been  convicted.     All  that 
is  proved  by  tlie  evidence  is  an  assault  and  a  simple  wound  ;  for 
which,  reversing  the  order  of  the  Sessions  Judge,  I  would  sen- 
tence the  prisoner  to   six   months'  imprisonment   with    labour 
suited  to  her  sex. 


VOL.    Vlll.  4    JL 
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PbcSEKT  : 

J.  H.  PATl'ON  AHD  A.  SCONCE,  Esqs.,  Judge9  aitd 
C.  B.  TUEVOB,  A3fD  H.  V.  BAYLEY,  Esqs^  Qffleiat^ 
ing  Judget^ 

GOVERNMENT  and  KULMUZA  BEBEE 

ver9U9 
Je^te.  KOSSIMOODHIN  SHEIKH. 

1868.  Chimb  Chaboed. — Wilful  murder  of  Torikoollali   Sheikh, 

■  husband  of  the  prosecutiix,  op  the  20th  of  July,  1858,  oorres- 

Deoember  81.  pondiug  with  the  6tli  of  Sravan,  1266,  B.  S. 

Case  of  Committing  Officer. — Mr.   E.   W.   Molony,   Magistrate  of 

EoBsiMooD-   Jessore. 
HmSHBJKH.       Tried   before  Mr.   W.  S.   Seton-Karr,    Oflaciating  Sessions 

Judge  of  Jessore,  on  the  10th  November,  1868. 
vSt^"^'  *Tn      ^«««^^'  ^  ^^  Officiating  Sesnans  Judge.— Tha  prosecutrix, 
strong      pre-  ^  ^^^Y  reluctant  witness,  deposed  in  this  Court,  that  she  was  in* 
sumption,  de-  formed  by  some  one  that  her  husband  had  been  taken  away  by 
rired  from  cir-  an  alligator.     Aflerwards,  she  admitted  that  the  informant  was 

cumstantial  ^.^^  prisoner,  and  that  he  had  once  made  advances  to  her,  which 
wUfW  murder  ®^®  ^*^  rejected.  fcJhe  was  staying  in  her  father's  house  at  the 
and  sentenced  time,  whither  she  had  been  removed  becaui^e  her  husband  was 
to  be  impri-  living  with  a  brother-in-law,  and  the  prosecutrix  could  not  agree 
soned  in  trans- with  this  person's  wife,  her  own  sister.  This  and  other  par- 
^rtauon   for  ticulars  of  the  family  are  to  be  found  in  the  evidence  of  No.  12, 

In  order  to  Hisabdi  Sheikh,  father  of  the  prosecutrix, 
justify  the  in-      '^^^  ^^^^  ^^  ^^^  ^^^^  ^^e  contained  in  the  evidence  of  witness- 
ferenceofle^al  es  Nos.  1  to  4.     Tliese  men  depose  that  about  8  o'clock  or  so, 
guilt  from  our-  on  the  night  of  the   6th  of  Sravan,  they  heard  the  prisoner 

cmnstantial  ghouting  out  that  deceased  had  been  taken  away  by  an  alliga- 
not  ^ne^ssarv  ^^^ '  *^**^  ^^  S^^^  towards  him  they  found  him  with  a  thick 
that  the  facu  ^^^^^  ^^  '*^  hand  and  with  his  clothes  wet :  and  that  the  pri- 
proved  sliould  soner  who  seemed  somewhat  excited,  took  them  and  pointed 
be    ahwluteljf  out  the  ghaut  whence  the  alligator  had  taken  away  the  deceased 

•.'^J'*"**''"' .  as  he  was  filling  his  hookah  with  water.  The  prisoner  was  at 
soner's  ^iimo-  ^^^^  distance  from  the  river  when  they  saw  him.  Witnesses 
cjnce  but  it  is  ^0%.  1  and  4,  had  their  suspicions  then,  as  they  were  aware  of 
sufficient  if  the  the  prisoner's  intriguing  with  the  wife  of  the  deceased,  but  they 

evidence      gaid  nothing  at  the  time. 
*SJ!d U^**h      "^'^^  °®^*  ^*^'  ^'^"®®**  ^^'  ^»  •*^  *^®  corpse  of  the  deceased 
as  to  exclude  ^^*^^"S  ^7  ^^^^  '^*^®'*  *^^^>  *"^  fif*^®  information  at  the  thamiab, 
to  a  mora/ eer- ^^^i^^  ^^   only  two   miles  ofi',  at  once.     As   the  body  when 
^'n/y,    every  found  disclosed  mai  ks  of  beating,  and  none  of  alligators,  the 

hypothesis    prisoner  was  arrested  immediately, 
but  that  of  his      Witnesses  Nos.  8  and  9,  saw  the  deceased  and   the  prisoner 
^^j^^^     *^j®  going  along  to. vards   the  river   together  about  nightfall,  the 
edtohim.      "  previous  day. 
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Witnetses  Nob.  10  and  11,  corroborate  the  statement  as  to       1858. 

tlie  marks  of  beating,  and  No.  11,  was  aware  of  the  intrigue,  as  r~~r 

the  prisoner's  motlier  talked  of  it  every  where.     I  do  not,  how-  '^•owno®'^  81. 
ever,  attach  much  weight  to  a  statement  made  by  witness  No.       ^^^^  <^f 
1,  to  the  effect  that  the  prisoner's  mother  had  said  that  if  the  hi^Smjm 
deceased  were  to  die,  her  son  might  marry  the  widow. 

The  evidence  of  the  Civil  Surgeon  as  to  the  marks  on  the 
corpse  is,  clearly,  of  great  importance.  His  deposition  shows, 
that  the  marks  were  those  of  beating,  probably  of  a  stick  or 
blunt  instrument,  on  the  neck,  occiput,  and  right  shoulder. 
Though  not  of  themselves  sufficient  to  cause  death,  they  were, 
to  the  best  of  this  witnesses  belief,  not  caused  by  an  alligator,  but 
were  such  as  might  stun  any  one.  No  internal  examination 
could  be  attempted. 

The  defence  of  the  prisoner  is  a  total  denial  of  his  having 
called  out  in  the  manner  described,  and  he  brings  witnesses  to 
prove  that  he  has  a  quarrel  with  Lai  Mahomed,  witness  No  1, 
and  that  they  do  not  eat  together  or  invite  each  other  to  feasts. 
But  these  witnesses,  two  of  them  being  nearly  related  to  the 
prisoner,  do  not  state  that  there  is  any  thing  serious  in  the  quar- 
rel.  An  attempt  at  an  alibi  on  the  night  in  question  entirely 
broke  down. 

The  Jury  found  the  prisoner  guilty, 

I  agree  with  them.  The  allegation  of  a  misunderstanding 
owing  to  which  the  prisoner  and  one  witness  do  not  eat  toge- 
ther, is  quite  insufficient  to  induce  a  belief  that  the  case  is  go^ 
up.  The  evidence  of  the  other  witnesses,  as  detailed  above,  is 
clear  and  consistent.  Information  was  given  at  the  thannah 
immediately.  Not  a  shade  of  suspicion  is  raised  against  any 
other  person  as  the  murderer.  Not  a  word  was  said  about 
enmity  with  Lai  Mahomed  either  before  the  police  or  before 
the  Deputy  Magistrate.  And  it  was  not  until  the  day  of  com- 
mittal that  the  prisoner  bethought  himself  of  any  such  defence 
at  all.  Had  there  been  any  real  enmity,  the  prisoner  would, 
aurely,  have  urged  it  on  the  very  earliest  opportunity.  Besides, 
there  is  no  allegation  of  any  misunderstanding  with  the  other 
witnesses,  except  No.  1,  and  the  fact  of  the  intrigue  is  notori- 
oui(,  and  is  admitted  to  a  certain  length,  by  the  widow  ol  the 
deceased.  False  cases,  too,  are  not  got  up  suddenly  in  this  way. 
Men  tutored  to  support  a  charge  of  murder,  would  have  said 
that  they  heard  screams  from  the  deceased,  or  the  noise  of 
two  men  quarrelling  or  struggling.  They  say  nothing  of  the 
kind. 

Taking,  then,  the  evidence  for  the  prosecution  to  be  authentic 
and  truthful  beyond  question,  I  proceed  to  consider  how  it  beara 
out  the  charg^.  In  the  fii*st  place,  had  an  alligator  really  car- 
ried away  the  deceased  at  night,  the  chances  were  ten  to  one 
that  the  body  would  not  have  floated  the  next  day.  Next,  the 
4  ▲  2 


658        CASES  IN  THE  NIZAMUT  ADAWLUT. 

1858.         evidence  to  the  examination  of  the  corpse  when  found,  especiallj 

1         Kr~qT  ^^*®  nietUcal  evidence,  renders  the  version  <»f  the  alligator  qniu 

Decern    r      .  JQ^^edible.    Looking  at  the  place  where  the  iiijuriea  were  inflict- 

Case  of       gj^  \^  ^g  diflScult  to  imagine  any  position  in  which  the    deceas*^ 

BIN  tiuKiKH.  ^^^^^  have  been  for  an  alligator  so  to  catch  him.     An  alligator 

seizing  a  man  washing  or  taking  water  at   a  ^haut,  would  seize 

him  by  the  lower  or  middle  part  of  his  person.     And  lastly,  if 

the  prisoner  and  the  deceased  had  any  words  together  and  the 

prisoner  struck  the  deceased,  or  if  he  struck  l)im  unawares  from 

behind,  taking  him   at  a*  disadvantage,  the   deceased  might  be 

stunned  and  fall  into  the  stieam,  without  uttering  an    audible 

cry. 

What  passed  on  the  occasion,  can  of  course,  only  be  guessed 
at.  There  is,  however,  no  positive  evidence  to  pr<»ve  th.it  t!ie 
prisoner  decoyed  the  deceased  away  in  order  to  murder  him.  and 
under  all  the  circumstances,  the  evidence  amoutiting  to  violeiit 
presumption  against  the  prisoner,  I  am  not  prepared  to  recom- 
mend a  capital  sentence.  I  recommend,  however,  that  the  pri- 
soner be  transported  beyond  seas  for  life^  with  imprisonment 
and  hard  labor  in  irons. 

BemarJcs  ty  the  Nizamut  Adawlut, — (Present:  Messrs.  J. 
H.  Patton,  A.  Sconce,  C.  B.  Trevor  and  H.  V.  Btiyley.) 

Mr,  J,  H.  Pattern, — The  circumstances,  which  are  taken  to 
tell  mostly  against  the  prisoner  are,  that  he  was  seen  in  com- 
pany with  the  deceased  on  the  day  of  the  alleged  murder  ;  ami 
that  the  deceased  did  not  meet  wilh  his  death  by  being  carried 
away  by  an  alligator,  as  asserted  by  the  prisoner,  when  he  raised 
the  hue  and  cry  and  brought  together  the  neighbours  on  the 
night  in  question.  Thesj  coupled  with  the  fact  that  the  injuries 
apparent  on  the  body  of  the  deceased,  when  discovered  floating 
the  next  day,  are  declared  to  have  been  inflicted  in  all  probability 
by  a  blunt  instrument,  without  doubt,  raise  a  presumption  that 
he  had  come  to  his  death  by  violence. 

I  do  not  lay  much  stress,  however,  on  the  evidence  in  regard 
to  the  first  point.  Two  persons  depose  that  they  saw  the 
prisoner  and  deceased  walking  together  on  a  certain  day  in 
SSravun,  after  which  they  never  saw  deceased  again;  but  they 
also  say  that  they  were  going  along  conversing  in  a  friendly 
familiar  way,  and  disagree  in  the  important  matter  as  to  whether 
tiie  prisoner  was,  or  was  not,  armed  with  a  heavy  latee  at  the 
time. 

The  circumstance  of  the  prisoner  giving  the  false  alarm 
regarding  deceased's  death,  taken  in  connection  with  the  fact 
of  his  intrigue  with  deceased's  wife,  is  without  question  very 
suspicious  ;  and  that  suspicion  mii^ht  have  gone  far  to  create  a 
presumption  of  the  prisoner's  guiit,  bad  he  been  questioned  as 
vo  the  cause  of  his  clothes  being  wet  on  the  night  of  the  occur- 
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rence,  and  been  unable  to  account  satisfactorily  for  tlie  circum-        183S. 
stance  ;  but  the  record  of  the  trial  is  silent  on  this  point. • 

There  is  no  direct  proof  whatever  in  tins  case.   None  to  sliow  I>«cember  31. 
the  nature  of  the  violence  used  against  the  deceased,  and  none       Case  of 
to  connect  the  prisoner  with  the  commission  of  that  violence.    Kossimood- 
AH  the  evidence  is  presumptive  and  conjectural  and  the  medical  """ 
testimony  moreover,  does  not  disclose  the  cause  of  death ;  while 
it  distinctly  sets  forth  that   the  injuries  exhibited  on  the  body 
of  the  deceased  were  not  sufficient  iu  themhelves  to  produce  a 
fatal  result. 

Entertaining  the  above  view  of  the  evidence  recorded  against 
the  prisoner,  I  would  acquit  him. 

Mr,  J3.  V,  Bayley, — Witnesses  Nos.  8  and  9,  prove  that  on 
the  evening  of  the  9th  or  20th  July,  5th  or  6th  Sravuu,  prisDner 
and  deceased  were  seen  by  them  going  together  along  the  bank 
of  the  river.  Witnesses  Nos.  1,  2,  3  and  4,  prove  that  later  in 
the  evening,  prisoner  called  out  that  an  alligator  had  taken  otf 
deceased,  and  prisoner  showed  the  place,  where  it  had  done  so, 
while  deceased  was  putting  water  into  his  hookah.  Witness  No. 
12,  the  father-in-law  of  deceased,  proved,  that  on  the  morning 
of  the  21st  July,  the  prisoner  came  to  him  and  told  him, 
deceased  had  been  taken  off  by  an  alligator,  and  requested 
witness  to  inform  the  police  of  that.  Witnesses,  Nos.  10  and  II, 
prove  the  fiiding  of  the  body  of  the  deceased,  next  day,  21sb 
July,  not  above  a  heegah  or  so  from  the  spot  the  prisoner  had 
indicated  the  previous  evening ;  and  bruised  ;  but  with  no  sign 
of  having  been  touched  by  an  alligator.  Dr.  Eliot,  witness  No.  7, 
distinctly  deposes  an  alligator  had  not  attacked  the  body,  and 
had  not  caused  the  death.  Dr.  Eliot  stated  there  were  bruises  ou 
the  scalp,  and  behind  the  right  ear,  probably  inflicted  by  a 
blunt  instrument :  also  on  the  back  part  of  the  neck  and  over 
the  occiput ;  also  on  the  right  shoulder  and  on  the  right  side  of 
the  ueuk,  where  the  blood  was  extravasated.  Dr.  Eliot  says  also, 
**  these  injuries  were  inflicted  by  a  man  using  some  weapon,  or 
his  fist  or  both"  and  adds,  "they  were  done  probably  when  the 
man  was  alive.  They  might  stun  a  man  but  were  not  sufficient 
to  cause  death,^*  He  could  not  examine  the  body  internally,  as 
it  was  much  decomposed ;  and  remarks  that  he  "  could  nob 
have  told  whether  death  resulted  from  drowning  or  suff'ocation." 

This  evidence  1  cannot  consider  to  afford  sufficient  proof  of 
prisoner's  having  committed  wilful  murder,  i.  e.  of  prisoner 
having  attacked  deceased  with  a  deliberate  and  malicious  design 
to  kill.  The  presumption  against  the  prisoner,  which  he  has 
to  rebut,  arises  from  the  facts,  that  he  was  seen  with  the  prison- 
er that  evening  on  the  spot,  at  which  prisoner  said  the  deceased 
bad  been  taken  by  an  alligator ;  that  it  is  proved  deceased  was 
not  taken  by  an  alligator ;  that  prisoner  had  a  latee  and  wet 
clothes  ;  that  the  bruises  might  have  been  inflicted  by  a  blunt 
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1868.  instmnneni  or  fome  weap<ni,  or  the  fisi  or  boih ;  and  were  ira- 
tnerotu  end  sufficient  to  stun,  though  not  oi  thoneelTes  to  eanss 
death.  The  riolent  presumption  from  ti€$e  facts,  which  prisoner 
in  no  way  rebuts,  is  not,  in  mj  ofMnion,  berond  this,  Uiat  be 
^^'"^mm.  ^'^■^^^  deceased  in  a  manner,  which  led  to  deceased's  death 
'"^  by  culpable  homicide ;  and  of  this  I  would  convict  him  on  sudi 

E resumption  ;  and  sentence  to  seren  years'  imprisonment  with 
kbor  and  irons. 

Mr.  A,  Seance, — The  prisoner  Eossimmuddin  Shmkh,  is 
charged  with  the  wilful  murder  of  Turreekoollah  Sheikh ;  and 
the  Sessions  Judge,  in  concurreoee  with  the  jury,  upon  violeDt 
presumption,  finds  the  prisoner  guilty.  In  this  Court,  Mr. 
Patton  would  acquit  the  prisoner ;  Mr.  Bayley  would  convict 
of  culpable  homicide :  and  owing  to  this  diderence  of  opinioa, 
the  trial  has  been  referred  to  me. 

The  evidence  against  the  prisoner  is  entirely  circumstantiaL 
The  deceased  Turreekoollah,  the  prisoner,  and  all  the  witness^ 
belong  to  the  village  of  Bagmara.  ^ot  long  after  dark,  on 
the  evening  of  the  6th  Sravuu,  the  witnesses,  Lai  Mahommed, 
Panjoo,  Kadir,  and  Mungul,  heard  the  prisoner  call  out  that  an 
alligator  had  carried  off  Turreekoollah.  These  witnesses  imme- 
diately went  up  to  the  prisoner  who  pointed  out  the  spot,  at 
the  river  side,  where  be  said  Tureekollah,  as  he  was  filling  his 
hooka,  had  been  carried  away.  Here,  according  to  the  witness 
Kadir,  the  water  was  about  two  hoiks  deep,  but  much  deeper 
farther  in.  All  the  four  witnesses  say  that  the  prisoner  had  a 
heavy  club  in  his  hand  and  that  his  clothes  were  wet. 

A  witness,  Panchoo,  says  that  as  the  day  was  closing,  he  saw 
the  prisoner  and  the  deceased  walking  together  north,  by  the 
river  side ;  the  former  carrying  a  kUee,  the  latter  a  hooka.  They 
passed  about  a  heegdh  from  him ;  and,  about  a  ^'  doip"  as  fiir 
as  a  man  can  call,  from  Kadir's  house ;  that  is,  from  the  pkce 
where  the  first  four  witnesses  first  heard  the  prisoner  cry.  After- 
wards (meaning  the  same  night)  this  witness,  Panchoo,  heard 
that  Turreekoollah  had  been  carried  off  by  an  alligator. 

Mokeem,  like  the  last  witness,  speaks  to  seeing  the  deceased 
and  prisoner  going  together  north,  by  the  river  side,  in  the 
evening ;  and  on  the  same  night,  he  heard  it  reported  that 
Turreekoollah  was  carried  off  by  an  alligator. 

£8sabdee,  father-in-law  of  the  prisoner,  with  whom  his 
daughter,  the  wife  of  the  prisoner,  had  been  for  some  time  living 
(in  Nehalpoor)  states  that  on  the  morning  atlber  the  occurrence, 
prisoner  came  to  him  and  told  him  that  as  he  and  Turreekoollah 
were  walking  together  from  their  rice  field  the  evening  before, 
Turreekullah  had  gone  to  fill  his  hooka  in  the  river,  and  was 
carried  off  by  an  alligator ;  accordingly  prisoner  asked  witness 
to  go  with  him  to  report  the  circumstance  at  the  thannah ; 
witness  then  went  to  Bagmara,  and  heard  the  body  had  been 
found. 
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On  the  morning  of  the  7th  Srarun,  2lBt  Julji  the  hody  of       1858. 
Turreekoollah  was  found  floating  in  the  river,  about  a  htegah^  ^^^ 
from  the  spot  where  the  evening  before  prisoner  said  he  had  *^®<*™her  81. 
been  carried  away.    The  body  was  taken  on  shore.    A  mark       ^"^  ^f 
of  a  violent  blow  was  seen  over  the  right  ear.     Prisoner  was  at  mfSJJ^^ 
once  arrested  on  suspicion ;  and  carried  to  the  thannah,  which 
was  not  far  off.     The  Darogah  at  once  proceeded  to  Bagmara 
and  on  that  day  and  the  following  completed  his  investigation* 

The  first  five  witnesses  above  named  were  examined  on  the 
2 let  July,  Mokeem  and  Essabdee  on  the  22nd,  and  all  gave  to 
the  Darogah,  the  information  which  in  their  depositions  at  the 
trial  they  have  detailed. 

Prisoner,  all  through  the  enquiry,  has  denied  being  in 
company  with  the  deceased  on  the  evening  of  his  death.  In 
his  defence,  he  ascribes  the  occasion  to  a  quarrel  he  had  with 
Lai  Mahommed,  which  quarrel,  according  to  one  of  his  witnesses, 
was  caused  by  Lai  Mahommed's  nephew  being  married  without 
consulting  him.  Prisoner  also  said  that  he  had  not  lett  his  own 
house  from  about  forty  minutes  before  sunset. 

Such  is  the  evidence  brought  against  the  prisoner ;  and  I 
must  say  that  this  evidence  appears  to  me  to  afford  a  very 
strong  presumption  that  the  prisoner  did  wilfully  murder 
Turreekoollali,  and  to  justify  his  conviction  upon  that  charge. 
The  depositions  of  the  witnesses  appear  to  me  to  be  truly  g^ven. 
The  prisoner  was  seen  in  company  with  the  deceased  just  before 
and  just  after  the  murder.  He  volunteered  an  obviously  false 
account  of  the  cause  of  death  of  Turreekoollah.  The  latter,  as 
shewn  by  the  deposition  of  the  Civil  Surgeon  had  suffered  great 
violence  on  the  head  and  neck  and  shoulder.  The  prisoner  just 
after  the  event  was  seen  with  a  heavy  club :  and  his  clothes 
were  freshly  wet,  as  if,  after  murdering  his  victim,  he  cast  him 
into  the  deeper  part  of  the  stream. 

As  recommended  by  the  Sessions  Judge,  I  would  sentence 
the  prisoner  to  be  imprisoned  in  transportation  for  life. 

The  Magistrate's  attention  should  be  called  to  the  erroneous 
date  given  in  the  calendar  as  that  of  the  prisoner's  apprehen- 
sion ;  that  is  the  26th  instead  of  the  21st  July. 

Mr,  O,  B,  Trevor, — This  case  has  been  referred  to  me  as  a 
fourth  iudge,  in  consequence  of  a  difference  of  opinion  between 
my  colleagues  who  have  heard  the  case,  as  to  the  decision  which 
should  be  arrived  at  upon  it. 

It  appears  from  the  evidence  of  the  Civil  Surgeon,  that  when 
he  examined  the  body  of  the  deceased  man,  Turreekoollah,  it 
was  so  much  decomposed  that  he  was  unable  to  make  any 
internal  examination  of  it,  and  consequently  to  state  the  cause 
of  death  ;  whether  that  arose  by  suffocation  or  not.    The  Civil 

*  S«e  deposition  of  Lsl  Mahommed. 
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1858.         Surgeon,  however,  report*  as  follows  :  "  that  there  were  bruises 
on   the  scalp  and  beltind   tlie  right  ear,  probably  inflicted  bj  a 
blunt  instrument ;  also  on  the  back  part  of  the  neck  and  over 
(  ase  of       tij^j  occiput ;  also  on  the  right  shoulder ;  and  on  the  right  side 
v««iMnr»Tk_    ^^  ^j^^  neck,  wliere  the  blood  was  extravasated  ;  there  was   also 
a  superficial  wound  behind  the  right  ear.     These  injuries  were 
probably  inflicted  when  tlie  man  was  alive.     They  might  have 
stunned  a  man,  but  were  not  sufficient  to  cause  death.     These 
wounds  could  not  have  been  inflicted  by  a  wild  beast  or  alligator 
and  no   marks  of  fangs  or  teetli  were  on  the  body,  neither  was 
the  skull  fractured.     To  the  best  of  my  belief  the  injuries  must 
have  been  inflicted  by  a  man  using   some  weapon,  or  his  flst  or 
'  both." 

It  would  seem  then  the  blows  inflicted  upon  the  deceased  did 
not  kill  him.  Prom  the  evidence,  however,  of  witnesses 
Nos.  1,  Sy  10  and  11,  who  depose  to  having  found  the  corpse 
of  the  deceased  on  the  day  following  his  disappearance,  and  to 
there  being  no  wounds,  such  as  would  be  made  by  an  alligator 
on  his  person,  when  taken  together  with  that  given  by  witnesses 
Nos.  1,  2,  3  and  4,  detailed  below,  it  is  clear  that  the  deceased 
must  have  met  his  death  by  drowning;  and  the  point  remaining 
ihr  inquiry  is,  by  whose  instrumentality  he  came  to  his  end ; 
and  of  what  crime  has  the  person,  who  caused  the  death  of  the 
deceased,  been  guilty. 

The  evidence  of  the  witnesses   Nos.  1,  2,  3  and  4,  taken  first 
on  the  2l8t  July,  the  day  after  the  occurrence,  is  clear  and  con- 
sistent   throughout.     They  depose,  that   about  an   hour  after 
nightfall,  they  heard  the  prisoner  Kossimmoodin  Sheikh,  crying 
out  that  an  alligator  had  taken  away  the  deceased  ;  that  run- 
ning up  in  the  direction  whence  the  voice  proceeded  they  heard 
from  the   prisoner,  who   had  a   laitee  in  his  hand   and   whose 
clothes  were  wet,  that  whilst  the  deceased  was  fllling  his  hookah 
with  water,  at  a  spot  pointed  out  by  him,  an  alligator  had  car- 
ried deceased  away.     This  evidence  is  to  a  certain  extent  cor- 
roborated by  the  depositions  of  witnesses  Nos.  8   and  9,  who 
saw  the  deceased  and  the  prisoner  in  company  together  at  evi  n- 
ing  time.     The  former   witness  says  that   deceased   had  in  his 
hand  his  hookah  and  that  the  prisoner  carried  a  lattee,  whereas 
the  latter  is  unable  to  state  any  thing  on  this  head.  Witness  No. 
li,  the  fatlier-in-law  of  deceased,  deposes  that  on  the  morning 
of  the  21st  July,  the  day  after  the   deceased   came  to    his  end, 
tlie  prisoner  went  and  told   them,  that  as  he  and  the  deceased 
were  coming  home   from  Jampsak  an   alligator  had   carried  off 
TurreekooUah  whilst  he  was  filling  his  hookah    with  water,'  and 
that  he  had  told  the  prisoner  to  give  iutbrmation  of  the  fact  to 
the  police ;  and  witnesses  Nos.  1,  10  and  11,  depose  to  the  very 
general  belief  that  an  illicit  intercourse  existed  between  the  pri- 
soiter  and  the  wife  of  the  deceased,  which  led  to  her  removal  to 
her  father's  house. 
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The  prisoner  has  throughout   denied,  having  been  with  the        1658. 
deceased  on  the  evening  of  his  death,  and  having  any  knowledge,  " 
of  the  same ;  he  pleads  that  the  present  accusation  against  him  ■t'®<>®™°®'^ 
has  been   got   up  by  the   witnesses   and   prosecutrix,  between       C**®  °^ 
whom  there  is  an  intimacy ;  and  that  on  the  day  preceding  that  ^^I^a^^^^ 
on  which  he  was  arrested,  which  was  that  on  which  Turreekool- 
lah  met  with  his  death  he  was  at  his  own  house  some  time  be- 
fore nightfall. 

The  witnesses  called  by  the  prisoner  state  nothing  material 
in  his  favor. 

From  the  foregoing  evidence  then,  it  is  proved  either  direct- 
ly or  presumptively  that  the  deceased  was  last  seen  alive  in 
company  of  the  prisoner ;  that  the  prisoner  on  the  night,  and  at 
the  time  at  which  deceased  came  to  his  end,  asserted  before  wit- 
nesses that  while  he  and  the  deceased  were  in  company  and  whilst 
deceased  was  stooping  down  to  the  water  to  fill  his  hookah  with 
water,  an  alligator  carried  him  away  ;  that  this  last  statement  is 
undeniably  false,  there  being  no  mark  on  deceased's  body,  such  as 
an  alligator  would  have  made ;  that  there  were  marks  on  the 
back  of  the  head,  and  neck  of  the  deceased,  of  severe  blows, 
that  is  exactly  on  the  part  of  the  body  which  a  person  armed 
with  a  stick  as  the  prisoner  was,  if  he  struck  at  all  would  strike 
a  person  in  the  position  in  which  the  deceased  was  represented 
by  the  prisoner  himself  to  have  been,  when  carried  off  by  the 
alligator ;  and  that  from  the  violence  of  the  blows  by  which 
those  marks  were  made,  the  deceased  mi^ht  have  been  stunned  and 
that  whether  actually  stunned  or  not,  the  deceased  from  the  effect 
of  the  blow  fell  into  the  water  and  met  his  death  by  drowning. 

In  order  to  justify  the  inference  of  legal  guilt  from  circum- 
stantial evidence,  it  is  not  necessary  that  the  facts  proved  siiould 
be  absolutely  inconsistent  with  the  prisoner's  innocence,  but  it 
is  sufficient  if  the  evidence  against  the  accused  be  such  as  to 
exclude  to  a  moral  certainty  every  hypothesis  but  that  of  his 
guilt  of  the  offence  imputed  to  him.  Keeping  this  principle  in 
view  and  looking  to  the  facts  proved  taken  together,  there  seems 
to  me  no  legal  difficulty  in  inferring  that  the  blows  of  which  the 
marks  remained  on  the  body  of  the  deceased  were  inflicted  by 
the  prisoner  at  the  bar ;  and  it  only  remains,  to  determine 
on  the  same  principle,  the  crime,  of  which  the  prisoner  has  been 
guilty. 

The  deceased,  it  appears  from  the  evidence,  was  in  a  defence- 
less position,  and  the  blows  were  inflicted  on  the  hind  part  of 
bis  head  and  body,  whilst  in  that  position  ;  and  they,  whether 
tbey  'actually  stunned  him  first  or  not,  caused  him  necessa* 
rily  and  inevitably  to  fall  into  the  river  which  was  suffi- 
ciently deep  to  drown  him,  no  effort  being  made  to  save 
him ;  but  a  wretched  falsehood  being  trumped  up  to  account 
for  his  disappearance.     These  facts  taken  together,  seein  to  me, 
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IdSS,        irrespective  of  ulterior  motives,  to  indicate  a  deliberate  intention 

T" ^"77  ®^       P*^  ^^  *^®  prisoner  to  murder  the  deceased  and  to  exclude 

Deceni  or  81.  ^  ^  moral  certainty  any  other  hypothesis.    I  would  therefore 
Case  of      convict  him  on  strong  presumption,  of  the  wilful  murder  of  the 
Hm  SiLEM   d®c®*8®^>  Turreekoollah ;  and,  as  recommended  by  the  Sessions 
'  Judge  and  my  colleague,  Mr.  Sconce,  1  would,  under  the  cir- 
cumstances of  the  case,  sentence  him  to  imprisonment  for  life, 
in  transportation  beyond  sea. 
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PeESEKT  : 

B.  J.  COLVIN,  Esq.,  Judge. 
No.    92    OF    1858,    MISCELLANEOUS     NIZAMUT. 

Mr.    H.   D.   TEIPP  AND   ANOTHER,    PETITIONERS, 

versui 

BUSTEELOLL  GOSSAIN,— Opposite  Party. 

Vakeels  op  Petitioners, — Mr.  R.  T.  ALLAN,  and  Baboo      __  _ , 

HURKALLY  GHOSE.  Nuddea. 

Petitioners,  defeudants  in  a  criminal  case,  were  convicted  and        i858. 

sentenced  to  punishment.     They  were  also  ordered  to  pay  the 

prosecutor's   costs   by  Section  8,  Regulation  XIV.  1797.     One  l>ecember  10. 
item  of  costs  charged  against  them  is  45  Rupees   for  expenses       Case  of 
of  a  mooktear  for  three  months ;  and  the   appellants  desire  to  ^*  !)•  Tbipp 
be  relieved  from  the   payment  of  this  item,  as  not  legally  levi-  ^^^  another, 
able  from  them.     I  do  not  find   that   there  is   any   precedent     j^  criminal 
applicable  to  this   case ;  that  is  to  say,  involving  the  question  eases  the  cost 
whether  in   criminal   cases  mooktear's   fees  may   be   charged  of  mooktear's 
amongst  the  costs  ;  although  on  the  20th  January,  1857,  in  the  fees  ought  not 
case  of  Bishunath  Sirkar  petitioner,  the  Court  (present  Messrs.  ^  ^  a  charge 
Loch  and  Bayley)  disallowed  counsel's  fees.     I  am  of  opinion  J?^*      ^*^" 
that  mooktear*s  fees   should  be  equally  disallowed  in  costs  in 
criminal  cases.     I  think   that  Regulation  XIV.  1797  only  con- 
templates the  costs  patent  on  the  record,  and   there  is  no  law 
regulating  the  scale  of  mooktear*s   fees,  as  there  is  for  that  of 
pleader's  fees  in  civil  suits  ;  so  that  if  the  item  were  sanctioned 
it  would  only  be  at  an  arbitrary  rate.     I  also  observe  in  this 
case  that  both  prosecutor  and  mooktears  were  present  conduct- 
ing it  at  the  same  time.     This  was  unnecessary  and  therefore 
the  expense  for  mooktears  was  one  voluntarily  incurred  by  the 
prosecutors.     Moreover   Construction  No.  371,  would  seem  to 
imply  that  mooktear's  fees  were  to  be  adjusted  between  them  and 
their  employers,  and  not  to  be  recoverable  from  the  opposite 
party.     For  these   reasons,  I  reverse  the  orders  of  the  lower 
Courts  as  regards  the  mooktear's  costs,  and  direct  that  the  sum 
of  45  Rupees  if  levied,  be  returned  to  petitioners. 
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THE    CRIMINAL    TIEPORTS, 

FBOM  JANUARY  TO  DECEMBER,  185S. 


A. 
ACCESSARY. 

The  Court  acquitted  the  prisoners  on  the  {ground  that  the  evi* 
dence  was  not  sufficient  to  convict  them  in  the  3rd  count,  of  which 
they  were  found  guilty  by  the  Sessions  Judge,  viz.  of  being  accessa^ 
ties  after  the  fad,  it  not  being  shown  irAa//ac^,  whether,  ns  per  Ist 
count,  of  affray  with  murder  of  Jamiruddee,  or  affray  with  wound* 
ing  of  Jamiruddee  as  per  part  of  2nd  count. 

It  was  held,  that  the  prisoners  could  not  be  found  guilty  of  being 
accessary  after  the  fact  to  the  affray  with  murder  of  Jamiruddee,  as 
it  was  not  proved,  that  Jamiruddee  had  met  with  his  death  ;  also, 
that  in  order  to  convict  the  prisoners  of  being  accessaries  after  the 
fact  to  the  affray  with  wounding  of  Jamiruddee,  there  must  be  evi- 
dence to  show,  not  only  that  they  knew  that  the  affray  with  wound- 
ing had  taken  plaice,  but  that  they  did  something  to  assist  personally ^ 
the  principals  who  committed  it,  whereas  there  was  not  only  no  dis- 
tinct evidence  on  the  record  of  the  death  of  Jamiruddee,  but  it  was 
not  clearly  proved  that  it  was  Jamiruddee  whom  they  were  charged 
with  carrying  ay^aj  dead  or  alive ;  but  admitting  that  it  was  Jaroir- 
uddee,  the  mere  fact  of  their  carrying  him  away  in  this  state  cannot 
be  held  to  be  proof  of  the  prisoners'  being  guilty,  in  the  legal  accep- 
tation of  the  term,  as  accessaries  after  the  fact  to  the  crime  charged,      126 

ACCOMPLICE  IN  MURDER. 
One  prisoner  acquitted,  the  onlj^  evidence  against  him  being  that 
of  an  approver.    Two  others  convicted  as  accomplices  in  the  murder 
of  the  deceased^  sentenced  to  transportation  for  life,  .  •  8 

ACT  XXI.  OF  1841. 
See  Appeal. 

ACT  II.  OF  1855. 
See  EA'idence. 
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ACTS  XIV.  AND  XVI.  1867. 

The  petitioners  prayed  the  Court  to  place  again  upon  the  file,  an 
appeal  from  a  sentence  passed  by  Mr.  Littledale,  Officiating  Sessions 
Judge  of  Shahabad,  which  had  been  struck  off  upon  the  Court's  ascer- 
taining that  the  case  had  been  tried  by  that  officer  as  Commistioner 
under  Act  XIV.  of  1857  and  to  send  for  the  record  and  proceedings 
of  the  case.  The  petition  was  rejected  on  the  following  grounds. 
The  Court  found  that  Mr.  Littledale  had  been  appointed  Commis* 
sioner  under  Sec.  7*  Act  XIV.  of  1857  and  had  tried  and  sentenced 
the  petitioners  under  the  provisions  of  Act  XVI.  of  1857 ;  that  his 
appointment  as  Commissioner  was  recorded  in  the  Gorernment 
Gazette  on  the  27th  June,  1857 ;  that  martial  law  was  proclaimed  in 
Shahabad  on  the  30th  July,  1857*  and  the  offence,  of  wliich  the 
petitioners  had  been  convicted  was  committed  on  the  15th  August, 
1857. 

It  was  held  by  the  Court  that,  in  the  issuing  of  a  commission 
under  Clause  1,  Section  3,  Act  XI.  of  1857.  it  was  provided,  that 
a  day  should  be  specified  in  the  commission, offences  committed  afler 
which,  should  be  tried  by  that  commission,  but  that  there  is  no 
such  provision,  as  contended  by  the  petitioner's  counsel  in  the 
commission  authorised  to  be  issued  under  Section  7,  Act  XIV.  of 
1857. 

It  was  held  also,  that  the  offence,  of  which  the  petitioners  were 
found  guilty,  being  affray  with  homicide,  clearly  came  not  only 
within  the  general  category  of  heinous  offences  cognizable  by  the 
ordinary  triounals,  but  within  the  category  of  offences  mentioned  in 
Section  2,  Act  XIV.  of  1857  within  which  are  specially  included  all 
crimes  kgoinst  person  or  property  attended  with  great  personal  rto- 
lence. 

It  was  also  held,  that  the  question,  whether  the  offence,  of  which 
the  petitioners  were  found  guilty  under  this  Act,  was  a  less  offence 
than  that  of  which  under  its  provisions  they  could  have  been  con- 
victed, was  not  a  question  for  the  Nizamut  Adawlut  to  which  the 
Commissioner's  Court  was  not  subordinate  and  by  the  law  there 
was  no  appeal,  to  determine,  and  to  send  in  any  case, on  which  such 
objection  may  be  urged,  for  the  record  in  order  to  see  if  the  Com- 
missioner had  transgressed  his  powers  under  the  Act»  would  be  an 
interference  with  the  discretion,  which  the  law  for  express  purposes 
has  expressly  given  him,  and  would  open  the  way  indireeily  for  an 
appeal  which  the  law  had  dh^ectly  prohibited. 

The  Court  further  ruled  that  under  Section  3,  Act  XVI.  of  1857, 
Mr.  Littledale  had  the  option  to  try  the  case  either  as  Commis- 
sioner or  dA  Sessions  Judge,  and  that  it  possibly  was  the  intention 
of  the  Government,  as  in  their  Circular  No.  1792  of  the  15th  August, 
1857,  it  was  shewn  to  be  their  wish,  that  all  cases  arising  out  of  or 
connected  with  the  disturbed  state  of  the  country  should  be  tried 
by  Commissioners  under  the  Act,  and  all  other  cases  in  ordinary 
course  by  the  Sessions  Judges,  but  that  this  was  not  distinctly  de- 
fined in  the  Act  itself,  and  that  these  instructions  had  reference  to 
districts  in  which  martial  law  had  not  been  proclaimed,  as  it  was  in 
Shahabad,  where  the  ordinary  functions  of  tlie  Judge  were  suspend- 
ed by  its  proclamation,  ••      H^ 
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ACT  XXIV.  OF  18^3. 
See  Eridenee  No.  3. 

ACT  IV.  OF  1849. 
See  Insanity. 

ACT  XIII.  OF  1850. 
See  Embezzlement. 
»»    Breach  of  Trust. 

ACT  XVIII.  OF  1846. 
In  a  commitment  nnder  Act  XVIII.  of  1845,  held  that  the  pri- 
soner should  be  sentenced  capitally,  the  intent  to  cause  death  be- 
ing considered  by  the  majority  to  be  proved  from  the  circum- 
stances of  the  case,  •  •     336 
ACT  XXXI.  OP  1841. 
See  Appeal. 

ACT  XI.  OF  1848. 
See  Thieves,  belonging  to  a  gang  of. 

ACT  XXI.  OF  1857. 
See  Arrest. 

ACT  XXXII.  OF  1852. 
See  Bribery. 

ADMINISTEEING  POISONOUS  DRUGS. 

1.  The  prisoners  Nos.  4  and  5,  conricted  of  culpable  homicide 
by  the  administration  of  drugs  given  to  cause  abortion,  were  sen- 
tenced, as  recommended  by  the  Sessions  Judge,  to  fourteen  years* 
imprisonment  with  labor  suited  to  their  sex,  and  the  prisoner  No.  1, 
as  an  accomplice  in  the  crime  to  imprisonment  for  the  same  period 
with  labor  in  irons,  ..       121 

2.  The  principals  convicted  of  administering  drugs  to  procure 
abortion  and  thereby  causing  the  death  of  Mussamut  Onee,  sen- 
tenced to  fourteen  years'  imprisonment,  as  the  circumstances  of  the 

case  called  for  a  severe  punishment,  ••       297 

ADULTERY. 

One  prisoner  convicted  of  adultery  is  sentenced  to  six  months*  im- 
prisonment.   Two  others  convicted  of  Perjury,  ..       271 

AFFRAY. 

1.  The  sentence  of  the  Sessions  Judge  affirmed  in  appeal.  Held 
that  the  collection  of  a  large  body  of  armed  men,  even  it  thev  pos- 
sessed the  right  to  sow  indigo,  and  were  in  the  execution  of  a  lawful 
object,  was  calculated  to  excite  alarm  and  threaten  the  peace  of  the 
neighbourhood,  and  shewed  that  instead  of  resorting  to  the  law  for 
the  purpose  of  establishing  their  right  and  obtaining  redress,  they 
were  determined,  if  resisted,  to  take  the  law  into  their  own  hands ; 
that  the  legality  of  the  object  under  such  circumstances  would  be 
no  justification,  though  it  might  form  some  ground  for  the  mitiga- 
tion of  punishment,  . .         35 

2.  The  sentence  recommended  by  the  Sessions  Judge  passed 
upon  some  of  the  prisoners ;  others  considered  less  guilty,  sentenced 
to  different  degrees  of  punishment  from  four  to  twelve  years'  impri- 
sonment with  labor. 
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Upon  the  question  whether  both  parties  ooold  be  considered  equal- 
ly guilty,  or  whether,  as  contended  for  by  their  counsel,  the  party 
upon  whom  less  punishment  was  inflicted  could  be  altogether  excul- 

Eated  as  acting  in  self-defence,  the  Court  held,  that  every  person 
ad  a  right  of  private  defence,  either  of  his  person  or  his  property, 
against  any  assault,  from  which  he  has  good  reason  to  apprehend, 
that  either  deaih  or  some  grievous  bodily  barm  would  ensue,  the 
right  commencing  when  the  danger  to  the  property  or  the  person 
commences  and  continuing  until  that  danger  ceases  ;  that  it  could 
only  arise  where  there  was  imminent  danger  to  the  life  of  the  party 
attacked,  who  being  unable  to  put  himself  under  the  protection  of 
the  law  therefore  took  the  law  into  his  own  hands,  and  was  limited 
to  the  infliction  of  such  injuries,  as  may  be  actually  necessary  for 
self-preservation ;  that  this  is  the  principle  laid  down  by  many  high 
legal  authorities  ;*  that  the  extent  or  imminence  of  the  danger  and 
the  necessity  of  taking  life  in  defence  of  life,  are  important  points 
to  be  judgea  of  in  each  case  by  its  own  peculiar  circumstances. 

The  Court  also  held  that  the  circumstances  of  the  present  case 
were  very  diff*erent  from  those  of  Gooroodoss,  15th  July,  1852,  in 
which  this  Court  (present:  Mr.  J.  R.  Colviu)  acauitted  the  prisoner 
on  the  ground  that  they  were  justified  in  repelling  a  forcible  and 
tumultuous  attack  upon  the  cutcherry  in  which  they  had  confined 
two  ryots,  although  they  were  liable  to  punishment  upon  proof  of 
any  illegal  violence  wliich  they  may  have  committed  on  the  ryots. 
In  this  ease  there  had  been  a  long  and  hot  dispute  between  the 
parties,  and  although  they  had  been  bound  over  under  heavy  recog- 
nizances to  keep  the  peace  they  had  made  every  preparation  for 
attack,  and  instead  of  seeking  the  protection  of  the  law  were  deter- 
mined to  oppose  vi  et  artnis.  The  sentence  of  two  years'  imprison- 
ment passed  upon  the  Darogah  was  reversed,  the  Court  considering 
the  evidence  sufficient  only  to  convict  him  of  culpable  neglect  of 
duty,  • .       164 

AFFBAY  WITH  MUEDER. 

The  proceedings  of  the  lower  Court  quashed,  the  Court  holding 
in  concurrence  with  the  opinion  expressed  by  the  Nizamut  Adawlut 
in  the  case  of  Dhora  and  otiiers,  9th  December,  1835.  Select  Keports, 
Vol.  V.  page  17,  that  it  was  not  sufficient  to  proceed  upon  the  record 
of  the /ormer  trial  being  satisfied  simply  with  the  identification  of 
the  prisoner  by  some  of  the  witnesses,  who  had  been  previously 
examined ;  that  the  evidence  to  the  facts  of  the  case  should  have 
been  taken  de  novo  in  the  presence  of  the  prisoner ;  further,  that 
if  the  Deputy  Commissioner  did  not  think  it  necessary  to  take  the 
evidence  de  novo  of  all  the  witnesses,  who  had  been  previously 
examined  as  to  the  facts  of  the  case,  the  witnesses  who  were  called 
should  have  been  questioned  regarding  the  evidence  they  had 
formerly  given,  and  it  should  have  been  read  to  them  in  the 
presence  of  the  prisoner,  who  should  have  had  an  opportunity  of 
cross-examining  them  upon  it ;  and  lastly,  that  the  witnesses  named 
by  the  prisoner  in  his  defence  should  have  been  summoned  and 
examined,  • .      1^ 

See  Accessary. 

•  See  Macaulay's  Code. 
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AIDING  AND  ABETTING. 

Tho  prisoner,  convicted  on  violent  presumption  of  aiding  and 
abetting  in  the  murder  of  her  husband  was  sentenced,  agreeably 
to  the  recommendation  of  the  Sessions  Judge,  to  imprisonment  for 
life  with  labor  suited  to  her  sex,  . .        97 

APPEAL. 

Petition  rejected.  Held  that  an  order  passed  under  Act  XXI. 
of  1841,  being  an  order  in  a  judicial  proceeding  other  than  a  cri- 
minal trial  was  not  open  to  an  appeal  to  the  Nizamut  Adawlut 
under  the  provisions  of  Section  2,  Act  XXXI.  of  1841,  • .       216 

APPROVER. 

See  Witness. 

AEEEST. 

Held  that  under  ^eneraZ  law  current  in  this  country,  a  con- 
stable or  other  police  officer  may  arrest  for  an  affray,  riot,  or  other 
breach  of  the  peace  without  a  wurraut,  if  the  arrest  be  made  during 
its  continuance  or  immediately  afterwards,  and  that  under  tho 
suburban  police  law  Act  XXI.  of  1857,  Section  ol,  any  police  officer 
may  arrest  without  a  warrant  any  person  committing  tn  his  view 
any  offence  against  that  Act,  but  that  mere  abuse  given  to  a  police- 
man in  the  execution  of  his  duty,  if  unaccompanied  by  words,  or 
gesture,  or  demeanor  indicating  on  the  part  of  the  party  using 
them,  an  intent  to  attempt  a  rescue  or  by  threats,  or  words,  or 
gestures,  encouraging  a  prisoner  to  escape,  does  not  justify  an 
arrest  without  a  warrant. 

Held  that  when  the  right  to  arrest  does  not  exist  or  in  the  form 
in  which  it  is  attempted  to  be  exercised,  the  officer  attempting  the 
arrest  has  no  protection  either  from  his  office  or  even  from  the 
fact  of  the  party  being  an  offender ;  the  officer  becomes  a  mere 
private  individual,  and  the  person  on  whom  the  arrest  is  endeavoured 
to  be  made  may  lawfully  resist,  and  in  resisting  may  lawfully  employ 
all  the  means  requisite  for  him. 

In.  the  present  case,  the  Court  was  of  opinion  that  tho  officer  was 
7>ot  acting  within  the  line  of  his  duty  when  he  apprehended  the 
prisoner;  that  consequently  he  was  not  specially  protected  by  law ; 
and  that  the  arrest  was  an  illegal  and  aggressive  act,  ,.       517 

ARSON. 

Buled  that  a  gateway  comes  within  the  meaning  of  the  word 
"  building"  made  use  of  in  Para.  2  of  Circular  Order  of  5th  June, 
1848,  No.  13,  and  that  setting  fire  to  the  thatch  of  the  gateway 
must  be  considered  *' arson,"  ••       325 

ASSAULT. 

Appeal  from  the  order  of  the  Sessions  Judge  of  Hooghly,  con- 
firming the  decision  of  the  Cazee,  whereby,  on  conviction  of  an 
assault,  the  petitioners  were  sentenced  by  that  officer,  to  one 
month's  imprisonment  each  and  15  Rs.  fine  in  lieu  of  labor,  was 
dismissed  on  the  ground  that  the  Cazee  having  been  invested  with 
special  powers  had  full  authority  under  the  provisions  of  Section  2, 
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Claaso  S,  Begulation  III.  of  1821,  to  pass  such  sentence  if  the 
penalties  authorized  in  Regulation  X.  of  1807  appeared  to  him  to 
be  insufficient,  .  •       137 

ASSISTANT  MAGISTBATE,  POWER  OF, 
See  False  and  malicious  complaint. 

B. 

BAIL. 

The  application  of  the  prisoner,  convicted  by  the  Sessions  Judge  of 
an  affray  with  wounding  and  sentenced  to  two  years*  imprisonment 
and  fine,  to  be  released  on  bail  pending  an  appeal  from  the  sentence, 
rejected.  Held,  that  although  there  was  nothing  in  the  decision 
of  the  Sessions  Judge  to  show  that  the  prisoner  was  guilty  of  an 
affray  with  such  serious  wounding  as  to  endanger  life,  wnich  would, 
under  the  provisions  of  CI-  8,  Sec.  25,  Keg.  iX.  of  1817,  prevent 
the  Court  from  acceding  to  the  application,  still  the  Court  could 
not  collect  from  that  judgment  any  prima  facie  evidence  in  the 
prisoner's  favor,  as  contended  for  by  his  pleader.  Held  also,  that 
m  order  to  the  granting  of  an  application  of  this  nature,  it  must 
be  shown  not  only  that  the  offence  is  bailable,  but  that  there  are 
reasonable  grounds  for  believing  that  the  prisoner  may  not  be 
guilty  of  the  charge  of  which  he  nas  been  convicted,  ,.       105 

BREACH  OF  TRUST. 

A  pykar  received  advai|ces  to  buy  and  deliver  cocoons  for  a  silk 
filature.  Be  forwarded  chelans  of  cocoons  to  the  factory,  with  the 
values  attached,  which  were  in  some  instances  cut  down  by  the 
manager.  There  was  no  proof  at  all  as  to  the  precise  terms  of  engage- 
ment between  the  two  parties  ;  and  no  conviction  could  therefore  be 
had  under  Sec.  6,  Act  AlII.  1850,  of  any  definite  breach  of  a  trust, 
whose  nature  was  undeterminable.  And  the  prisoner  not  having  been 
called  upon  to  file  his  own  account  of  the  transactions  in  question,' 
covering  a  space  of  several  mouths,  there  was  not  proof  to  convict 
under  ^c.  XI.  of  fraudulent  misapplication  of  money,  ••      536 

BRIBERY. 

Held  that,  as  there  was  nothing  on  the  record  to  show  that  the 
Magistrate  had  obtained  the  sanction  of  the  Court,  to  which  he 
was  immediately  subordinate,  under  the  provisions  of  Act  XXXII. 
of  1852,  and  that  as  he  was  not  competent  under  those  provisions 
to  act  as  Judge  in  the  prosecution  he  had  instituted,  his  proceedings 
were  illegal.  The  orders  therefore  of  the  lower  Courts  were 
reversed  and  the  Sessions  Judge  was  directed  to  instruct  the  Ma- 
gistrate to  proceed  according  to  law.  The  attention  of  the  Magis- 
trate was  at  the  same  time  called  to  Con.  I^o.  757f  whereby  Courts 
of  justice  are  prohibited  from  calling  upon  a  person  to  give  evidence 
on  oath  touching  a  bribe  alleged  to  have  been  administered  by 
himself,  as  the  delivery  of  a  bribe  is  a  criminal  act,  and  renders 
the  person  delivering  it,  subject  to  a  criipiual  prosecution  as  well 
as  the  receiver,  . .      144 
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BUILDING. 

See  Arson. 
BUKGLAKY. 
Held  that  feloniously  catting  a  mat  wall  by  which  linseed  stored 
inside  fell  through  and  was  stolen,  was  barglary  under  Beg.  XII. 
1818,   •  ..221 

See  Act  XVIII.  1845. 

C. 

CASTRATION. 

Held  that  mutikiion  by  castration  is  both  by  English  and 
Mahomedan  law,  as  followed  by  our  Courts,  a  felony  or  heinous 
offence,  and  that  the  Circular  of  tlie  Court  of  Nizamut  Adawlut, 
dated  27th  April,  1796,  which  is  still  iu  force,  has  recognised  it  as 
such. 

Prisoner  No.  26  found  guilty  of  being  a  principal  in  the  eastra* 
tion  of  Buddhuah,  and  prisoners  Nos.  27,  28,  29,  30  and  31,  of 
being  accomplices  in  the  above  crime,  and  sentenced  as  follows  : 
prisoner  No.  26  to  seren  years'  imprisonment  with  labor  and  irons ; 
priAODers  Nos.  27  and  28,  to  five  years  with  labor  and  irons,  and  pri- 
soners Nos.  29,  30  and  31  to  three  years  with  labor  oommutable  to 
a  fine  of  30  Bs.  each  payable  within  fifteen  days,  •  •       541 

CAZEE. 

See  Assault. 
COMMITMENT. 

Bemarks  upon  a  commitment  on  a  higher  charge  than  that  to 
which  prisoner  had  pleaded,  •«         43 

^^ActXVIII.  1845. 

CONFESSIONS. 

1.  Bemarks  on  method  of  fully  recording  confessions  at  the 
Sessions,  ««       415 

2.  The  Court  remarked  upon  the  mode  in  which  the  Sessions 
Judge  had  examined  the  witnesses  to  the  confessions  of  the  pri- 
soners, and  pointed  out  how  their  examination  should  have  been 
conducted,  •  •       470 

CONSPIBACY. 

The  prisoners  convicted  of  the  offence  charged  against  them  and 
senienced  to  nino  years'  imprisonment  with  labor.  The  Court 
found  it  proved  that  they  agreed  together  and  conspired  from 
malicious  and  vindictive  motives  falsely  to  charge  the  Subadar 
Major  of  the  Shekawatee  battalion  with  treasonable  correspond- 
ence, a  crime  against  the  State,  for  which,  had  he  been,  upon  the 
evidence  they  produced,  brought  to  trial  and  found  guilty,  he 
would  most  probably  have  suffered  the  extreme  penalty  of  the  law. 

Held  that  the  objection,  that  Sheikh  Daood,  the  injui'cd  party, 
should  himself  have  instituted  the  prosecution,  is  not  material, 
when  the  crime  is  considered  not  only  as  a  guilty  combination 
against  the  individual,  but  a  gross  perversion  of  public  justice,  for 
which  the  indictment  by  the  Government  on  the  prosecution  of 
the  Subadar  has  been  properly  laid,  .•        177 

See  Embezzlement  No.  3. 
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CONTEMPT  OF  COURT. 
The  order  of  the  Principal  Sudder  Ameen  reversed,  as  the 
offeDce,  which  he  punished,  was  clearly  not  contempt  in  open 
Court,  such  as  was  contemplated  by«  and  is  punishable, under,  the 
provisions  of  Act  XXX.  of  1841.  Held  that  contempt  of  Court, 
for  the  punishment  of  which  that  law  was  enacted,  consisted  in 
menacing  gestures  or  expressions  or  any  kind  of  insulting  or  disre- 
spectful or  defiant  conduct,  obstructive  of  justice  in  the  presence  of 
the  presiding  officer.  The  Court  in  their  Circular  Order  No.  128, 
dated  the  3rd  February,  1843,  ruled  that  wilful  and  designed  pre- 
yarication  in  a  witness  not  appearing  to  be  correctly  classable  under 
the  "  obstructions  to  justice"  rendered  punishable  by  the  above 
Act,  could  not  be  punished  as  a  contempt  of  Court,  . .       1.35 

CULPABLE  HOMICIDE. 

!•  The  prisoner  in  attempting  to  have  forcible  connection  against 
her  will,  with  his  wife,  who  had  not  arrived  at  years  of  puberty, 
stopped  her  mouth  to  prevent  her  cries  and  caused  her  death  by 
suffocation,  convicted  by  the  Court  of  culpable  homicide  and  seu- 
tenced  to  imprisonment  for  ten  years  with  labor  in  irons,  ..  5 

2.  The  Sessions  Judge  sentenced  the  prisoner  to  seven  years' 
imprisonment  with  labor  in  irons,  and  two  years  more  in  lieu  of 
stripes.  The  substitution  of  two  years  further  imprisonment  in 
lieu  of  stripes  on  a  conviction  of  culpable  homicide  held  to  be 
illegal.  (Circular  Order,  2lst  May,  1824,  No.  293).  His  sentence 
therefore  upon  the  prisoner  of  two  years*  imprisonment  in  lieu  of 
stripes  reversed,  and  the  sentence  of  seven  years*  imprisonment 

with  labor  in  irons  confirmed,  . .         89 

3.  The  appeal  of  the  prisoner  was  rejected,  the  Court  consider- 
ing the  charge  fully  substantiated  and  the  sentence  passed  by  the 
Sessions  Judge  lenient.  With  reference  to  the  probable  frequency 
of  the  crime,  the  Court  was  of  opinion  that  some  restriction  might 
be  imposed  by  legislative  enactment  upon  the  parent  to  prevent  hia 
delivering  over  his  child  to  a  husband*s  custody  and  the  rites  of 
marriaire  before  she  is  fit  for  their  consummation,  . .        199 

4.  The  Court  concurred  with  the  Sessions  Judge  in  considering 
the  death  of  the  deceased,  who  hud  not  yet  arrived  at  puberty,  to 
be  the  result  of  injuries  inflicted  upon  her  by  the  prisoner,  her 
husband,  either  by  extreme  violence  in  the  act  of  coition  or  the  use 
of  extraneous  force  to  effect  it.  and  with  reference  to  the  medical 
evidence,  sentenced  him  under  the  circumstances,  agreeably  to  the 
recommendation  of  the  Sessions  Judge  to  two  years*  imprisonment 

with  labor  oommutable  by  payment  of  a  fine  of  50  Bs.  .  •       223 

5.  Indictment  quashed,  as  it  appears  from  the  evidence  of  tlie 
medical  officer  that  the  deceased  did  not  die  of  the  beating  which 
the  prisoner  gave  her,  and  he  is  therefore  not  guilty  of  culpable 
homicide.  As  however  it  would  seem  that  in  the  opinion  of  the 
Sessions  Judge,  there  is  evidence  enough  to  support  the  charge  of 
wilful  murder,  the  prisoner  should  be  committed  on  that  charge, 
and  the  Sessions  Judge  is  directed  to  give  orders  accordingly  and 
proceed  on  the  new  trial  on  that  charge  in  the  usual  course,  taking 
care  to  have  all  the  witnesses  re-examined  on  the  charge  of  murder 

as  to  the  facts  in  detail,  and  a  fresh  defence  taken  from  the  prisoner,      483 
See  Manslaughter. 
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DACOIXr. 

1.  The  seDtenoe  passed  by  the  Sessions  Judge  was  confirmed  in 
appeal,  excepting  upon  the  prisoners  Nos.  28,  34,  35  and  36,  who, 
although  acquitted  of  the  crime  were  ordered  to  furnish  security 
for  good  conduct,  and  failing  to  do  so  to  be  imprisoned  for  three 
years  each  with  labor  in  irons.  The  Court  reversed  the  latter  part 
of  the  sentence,  holding,  that  it  was  not  sanctioned  by  the  authori- 
ties to  which  the  Sessions  Judge  referred,  viz.  :  C.  O.  No.  72  of  the 
2nd  August,  1810,  and  Construction  No,  881  of  the  18th  April, 
1834,  ^  ..115 

2.  The  appeal  of  the  prisoners  rejected,  and  the  sentence  of  the 
Sessions  Judge  confirmed.  The  Court  remarked  that  the  local 
investigation  leading  to  the  apprehension  and  conviction  of  the 
prisoners  was  very  creditable  to  the  police,  . .       245 

3.  The  prisoner  convicted  of  being  present  in  a  dacoity  attended 
with  murder  was,  under  the  circumstances  of  the  case,  sentenced  to 
transportation  for  life,  instead  of  capitally  under  Clause  1,  Section 

4,  Regulation  LIII.  of  1803.  ..       268 

4.  Prisoner  convicted  of  dacoity,  under  Act  XXIV.  of  1843,, 

and  sentenced  to  be  transported  for  life,  ••       30Q 

6.  Appeal  rejected,  as  the  appellants  had  been  identified  by  the 
prisoners  and  one  witness  at  the  time  of  the  dacoity,  and  were 
unable  to  prove  their  claim  to  certain  articles  of  alleged  plun- 
dered property,  nor  to  substantiate  their  plea  of  enmity. 

As  some  check  to  collusion  on  the  part  of  the  police,  it  is  ndvis- 
able  that  officers  of  police  investigating  cases  of  dacoity  should, 
before  proceeding  to  apprehend  parties  on  the  information  of  the 

J>ro8ecutor,  ascertain  from  him  the  names  of  the  witnesses  to  the 
act  and  should  examine  them  as  to  their  recognition  of  the  robbers, 
and  after  recording  their  answers  concisely,  should  despatch  them 
with  the  prosecutor's  information  to  the  Magistrate  without  delay,      307 

6.  Prisoners  acquitted  and  directed  to  be  released,  inasmuch  as 
there  is  no  sufficient  evidence  connecting  prisoners  with  the  com- 
mitment of  the  dacoity  charged,  and  the  evidence  of  the  parti- 
cular approvers  corroborated  solely  by  evidence  as  to  the  occurrence 

of  the  dacoity  is  insufficient  for  their  conviction,  . .       329 

7.  Prisoner  released,  the  evidence  of  the  approver-witness, 
Muttra  Hari,  has  been  declared  by  the  Sessions  Judge  of  Hooghly, 
in  his  letter,  dated  13th  July,  1858,  to  be  untrustworthy  and  there 
being  no  other  sufficient  evidence  for  his  conviction,  , ,       399 

8.  Prisoner  acquitted,  the  Judge  having  in  a  letter  sent  by  him 
subsequently  to  the  trial,  declared  the  evidence  of  the  approver  on 
whose  testimonv  he  was  convicted,  untrustworthy  and  as  without 

that  evidence,  there  is  no  proof  against  him,  ,.       400 

9.  Prisoner  convicted  under  Act  XXIV.  of  1843,  on  his  own 
confession,  •«       4I5 

10.  Prisoners  convicted  of  dacoity.  The  evidence  to  the  find- 
ing of  the  property  bon4  fide  with  the  prisoners  being  dear  and 
unshaken,  and  they  being  unable  in  any  way  to  rebut  the  presump- 
tion of  their  guilt  based  upon  this  fact.  The  confessions  to  the 
Police  and  Magistrate  set  aside  as  untrustworthy,  and  given  under 
ill-treatment  of  some  of  them,  and  fsar»  ,.       49^ 

VOL.  Tin.  B 
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11.  Prisoner  released  as  one  of  the  approTer-witnesses  had  not 
mentioned  his  name  in  his  original  ooDteflsion  :  and  the  evidence 
of  the  other  was  rejected,  and  was  not  satisfactorily  corroborated 
by  other  independent  evidence. 

The  necessity  of  having  complete  and  satisfactory  corroborative 
evidence  to  snpport  the  evidence  of  approvers  pointed  out,  parti* 
cularly  in  cases  where  only  one  specific  act  of  dacoity  is  charged,. .       496 

12.  Prisoner  released,  the  evidence  of  one  approver-witness 
being  inadmissible,  and  that  of  the  other  approver-witness  being 
unconfirmed  in  any  essential  manner,  so  as  to  connect  the  prisoner 
with  the  dacoity  with  which  he  stands  charged,  •  •       633 

DACOITY  WITH  MUEDER. 

1.  Prisoners  convicted  of  dacoity  attended  with  murder,  sen- 
tenced capitally,  . .       332 

2.  Prisoners  convicted  of  committing  dacoity  attended  with 
murder  and  sentenced,  one  to  death  and  the  others  to  transporta- 
tion for  life,  ..      419 

DACOITS,  BELONGING  TO  A  GANG  OF. 

Prisoner  convicted  of  belonging  to  a  gang  of  dacoits  on  the 
evidence  of  approvers,  corroborated  by  circumstances  recorded 
independent  of  their  testimony,  •  •       390 

DECISION. 

The  prayer  of  the  petitioner  requesting  that  certain  expressions 
in  the  aecision  of  the  Sessions  Judge  should  be  expunged  as  extra 
judicial,  was  for  reasons  given  by  the  Court,  rejected,  ••       283 

E. 

EMBEZZLEMENT. 

1.  Appeal  rejected.  Held,  that  although  there  was  not  a 
careful  system  of  accounts  and  checks  in  the  department  imme* 
diately  under  the  prisoner's  oontroul,  this  was  no  ground  of 
justification  or  palliation.  There  was  sufficient  evidence  to  prove 
that  the  prisoner  had  charge  of  the  cash  box,  and  kept  the  cash 
book,  and  there  was  a  strong  presumption  that  the  false  entries  in 
the  cash  book  were  effected  by  him,  or  through  his  agency,  in 
order  to  cover  appropriations  of  money  in  the  cash  box,  . .        69 

2.  The  prisoner  acquitted  upon  the  insufficiency  of  the  evidence 
to  prove  the  charge  of  embezzTement,  the  Court  finding  that  there 
was  no  clear  and  consistent  proof,  as  there  should  be  in  all  such 
cases,  of  i\\e  fraudulent  appropriation  of  the  money. 

Held  that  where  a  person  is  charged  with  embezzlement,  under 
Ac(}  XIII.  of  1850,  and  the  sum  alleged  to  have  been  embezzled 
is  made  up  of  balances  or  items  of  unadjusted  account,  it  is  neces- 
sary to  state  under  which  of  its  provisions  the  charge  is  brought. 
The  course  to  be  observed  in  such  cases  was  laid  down  by  the 
Court  (present :  Mr.  J.  B.  Colvin.)  in  the  case  of  Gungadhur 
Sircar  and  another,  3 1st  March,  1853,  ••       lU 

3.  Prisoners  Nos.  10  and  11,  were  found  guilty  of  embezzle- 
ment under  Act  XIII.  of  1850  and  Nos.  12,  13  and  14,  of  being 
abcomplices  to  the  said  crime.    Held  on  appeal^  that  as  prisoner 
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No.  10,  the  Chnmndar  was  a  paid  servant  entrusted  Trith  the  goods 
of  his  master,  the  delivery  of  the  goods  to  him  did  not  transfer  the 
possession  to  him,  that  in  law  remained  with  the  master  and  owner; 
the  misappropriation  of  them  by  the  Churnndar  took  them  out  of 
the  possession  of  the  master,  the  crime  therefore  of  which  he  has 
been  guilty  is  theft  or  larceny  and  not  embezzlement. 

Held  also  that  the  prisoner  No.  11  who  was  the  manjee  of  the 
boat,  a  simple  carrier  without  the  custody  of  the  goods  and  who 
was  an  accomplice  in  the  misappropriation  of  the  property,  is  also 
guilty  of  theft  and  not  embezzlement,  as  are  also  the  remaining 
prisoners  Nos.  12,  13  and  14>  As  therefore  the  prisoners  were  not 
convicted  of  theft  but  solely  of  embezzlement,  they  are  all  entitled 
to  their  release. 

Held  generally,  that  Act  XIII.  of  1850  does  not  include  with  it 
acts  which  previous  to  the  enactment  were  thefts,  they  remain  as 
they  have  always  been  thefts  aud  the  law  above  cited,  includes  only 
embezzlement  by  public  officers,  by  clerks  and  private  servants, 
breach  of  trust  by  private  trustees,  executora  and  persons  holding 
a  like  fiduciary  character  with  trust  property ;  and  also  it  would 
seem  all  fraudulent  misappropriation  of  property  by  parties  who 
having  had  previous  lawful  possession  of  the  bailment  by  consent 
of  the  owner,  obtained  without  fraud,  do  not  fall  within  the  legal 
definition  of  larceny  or  theft. 

This  Court  lookmg  to  the  nice  distinction  between  theft  and 
embezzlement  under  the  Act,  with  a  view  of  preventing  the  mis- 
carriage of  justice,  has  prescribed  that  when  a  party  is  committed 
for  embezzlement  under  the  Act,  a  separate  count  for  theft,  should 
be  added,  so  that  if  acquitted  on  one  count,  he  might  be  convicted 
on  the  other.  The  Magistrate  has  not  acted  in  accordance  with 
this  Circular,  and  the  consequence  is,  the  prisoners  have  been  re- 
leased. The  Sessions  Judge  is  therefore  directed  to  bring  the 
Circular  to  the  notice  of  the  Magistrate  enjoining  his  strict  atten* 
tioQ  to  its  requirements  in  future,  •  •       475 

EVIDENCE, 

1.  Held  that  where  an  accomplice  becomes  approver,  although 
in  some  cases  a  legal  conviction  may  take  place  upon  his  unsupport- 
ed testimony,  it  is  as  a  general  rule  very  necessary  for  the  enas  of 

i'ustice,  especially  where  the  life  of  another  hangs  on  the  issue,  that 
lis  evidence  receive  some  strong  corroboration,  • .  8 

2.  The  order  of  the  Deputy  Magistrate  imposing  upon  the  peti- 
tioner a  fine  of  200  Rupees,  or  in  default  of  payment  imprisoument 
for  three  months,  for  refusing  to  give  evidence  on  oath,  was  reversed 
in  appeal.  Held  by  the  Court  for  reasons  given  at  length,  that  the 
provisions  of  Section  25,  Act  II.  of  1855,  which  was  chiefly  enacted 
for  her  Majesty's  Courts,  being  exactly  the  same  in  the  wording  as 
those  of  Section  25,  Act  XI  A.  of  1853,  which  amended  the  law  of 
evidence  in  the  Company's  Civil  Courts,  could  not  be  considered 
applicable  to  criminal  Courts,  although  they  are  not  so  clearly  and 
expressly  defined,  as  to  prevent  the  possibility  of  misconstruction,       281 

3.  fi«mar\s  on  the  comments  of  the  Sessions  Judge  in  regard  to 
the  testimony  of  accomplices  and  the  necessity  of  clear  evidence  as  to 
identity,  in  cases  under  Act  XXIY.  of  1843,  ,«       300 

B  2 
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4.  The  evidence  of  approvers  when  not  corroborated  by  other  in- 
dependent testimony,  held  to  be  insufficient  for  the  conviction  of 

the  prisoners,  who  were  released,  . .       301 

5.  A  witness  of  immature  aj^e  who,  in  the  opinion  of  the  Court, 
ought  not  to  be  admitted  to  give  evidence  on  oath  or  solemn  affir- 
mation should  be  admitted  to  ^ive  evidence  on  simple  affirmation ; 
and  sach  affirmation  should  be  recorded  on  the  written  depositiou 
of  such  witness.  The  evidence  of  a  witness  rejected  by  the  Court, 
because  there  was  no  proof  on  the  record  that  he  had  been  examiu-* 

ed  either  by  the  Magistrate  or  Judge  on  simple  affirmation,  ..       319 

6.  Where  the  evidence  against  some  of  the  prisoners  was  declared 
altogether  unworthy  of  credit  and  they  were  acquitted  in  conse- 
quence, such  evidence  unsupported  by  any  other  independent  and 
credible  evidence,  held  to  be  insufficient  to  convict  other  prisoners 
implicated  in  tlie  same  charge,  ••       315 

7.  Evidence  of  the  prosecutor  and  ^ve  witnesses  of  immature  age 
rejected,  as  they  hnd  given  that  evidence  without  having  taken 
the  simple  affinuation  prescribed  by  Section  15,  Act  !l.  1865.  The 
attention  of  the  Sessions  Judge,  called  to  the  provisions  of  Section 
15  of  the  above  law ;  and  the  manner  in  which  the  evidence  of 
witnesses  of  immature  age  should  be  recorded,  pointed  out,  . .       386 

8.  Held  moreover  that  in  the  consideration  of  cases  in  which  the 
intent  of  the  person  is  in  question,  his  drunkenness,  though  no 
excuse  for  crime,  is  an  element  of  very  great  importance  and  as 
bearing  on  the  intention,  . .       517 

.      EVIDENCE,  CIRCUMSTANTIAL. 

Prisoner  convicted  on  strong  presumption  derived  from  circum- 
stantial evidence  of  wilful  murder  and  sentenced  to  be  imprisoned 
in  transportation  for  life. 

In  order  to  justify  the  inference  of  legal  guilt  from  circumstan- 
tial evidence,  it  is  not  necessary  that  the  facts  proved  should  be 
nbsolutehf  consistent  with  the  prisoner's  innocence,  but  it  is  sufficient; 
if  the  evidence  agaiust  the  accused  be  such  as  to  exclude  to  a 
moral  certainty^  every  hypothesis  but  that  of  his  guilt  of  the  offence 
imputed  to  him,  ••      556 

F. 

FALSE  AND  MALICIOUS  COMPLAINT. 

The  Court  considered  the  orders  of  the  Assistant  Magistrate, 
sentencing  the  prisoners  to  punishment  for  a  malicious  complaint 
without  taking  their  defence,  irregular;  and  reversed  them,  direct- 
ing him  according  to  the  Circular  recently  issued  by  the  Court 
No.  4,  of  the  14th  May,  1858,  and  to  be  invariably  observed,  to 
allow  the  petitioners  the  opportunity  of  reeonling  any  statement 
they  may  wish  to  make  upon  the  charge  found  against  them,        .«      210 

FALSE  PRETENCE. 
The  Court  finding  that  the  prisoner  assumed  a  false  character  in 
gt^iug  himself  out  to  be  the  uncle  of  the  adopted  child,  and  made  a 
false  representation  regarding  him,  both  as  to  his  family  and  caste, 
which  imposed  upon  the  widow  and  induced  her  io  give  ready  cre- 
dit to  his  representation,  and  to  pay  him  the  money  as  the  price  of 
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the  adoption,  convicted  liim  of  the  charge  and  iienteneed  him  to 
three  years'  imprisonmeut  with  labor  oommutable  to  a  fiue  of  100 
Bupees,  .,       201 

FEES. 
In  criminal  cnsca  the  coat  of  Mook tear's  fees  ought  not  to  be. a 
•barge  upon  the  party  oust,  .,       577 

FEMALE  PRISONER. 

A  femnle  prisoner,  cannot  be  sentenced  to  imprisonment  icith 
irons  except  \xndeX  peculiar  circumstances.    Retrial  ordered,        . .         43 

FINE. 

The  orders  of  the  lower  Courts  were  reversed  in  appeal,  upon 
the  ground  that  the  Magistrate's  order  inflicting  a  fine  of  200 
Knpees  on  the  petitioner  for  neglect  to  make  proper  arrange* 
ments  for  the  dawk,  was  opposed  to  the  provisions  of  Clause  6, 
8eciioii  10,  Regulation  XX.  of  1817  which  authorise  only  a  fine 
of  1(10  Rupees  as  the  tneunmum  amount  to  be  imposed  in  such 
cases,  nnd  he  was  directed  to  proceed  according  to  law,  and  in 
retrying  the  case,  to  consider  ana  determine  any  plea  the  petitioner 
may  urge  in  his  defence,.  • .       289 

FOEGERY. 

1 .  The  prisoner  convicted  of  forgery  in  altering  a  mookhteamamah, 
and  issuing  the  altered  instrument,  and  fraudulently  appropriating 
money  by  means  of  it,  was  sentenced  by  the  Sessions  Judge  to 
seven  yeass'  imprisonment  with  hard  labor  in  irons. 

An  appeal  was  preferred  by  the  prisoner  on  the  ground  that  the 
evidence  did  not  establish  the  charge  of  which  he  was  convicted, 
and  that  if  it  did,  the  punishment  was  too  severe. 

The  Court  held  the  charge  to  be  proved,  and  not  considering  the 
punishment  too  severe  with  reference  to  the  circumstances  of  the 
case,  confirmed  the  sentence  and  dismissed  the  appeal,  ••         91 

2.  The  prisoner  was  convicted  of  forgery  and  sentenced,  under  the 
circumstances  of  the  case,  to  one  year's  imprisonment  with  labor. 
Held  by  the  Court  that  the  ofience  committed  by  the  prisoner  was 
forgery,  as  defined  in  Clause  3,  Section  4,  Regulation  II.  of  18C9 
to  be  the  fraudulent  and  injurious  fabrication  or  alteration  of 
written  papers  of  whatever  description,  that  the  alterations  were 

false  and  intended  to  deceive,  and  moreover,  in  tJienuelves  injurious 
and  intended  to  he  injurious.  That  the  circumstaUces  of  the  present 
case  were  of  a  difierent  character  from  the  cases  cited  by  the  pri- 
soner's counsel  as  a  bar  to  his  conviction,  and  that  the  acquittal 
of  a  prisoner  on  a  charge  in  which  the  forgery  was  not  proved  to 
be  injurious,  oannot  govern  the  issue  of  a  trial  on  which  injury  is 
established,  ••       180 

H. 
HIGHWAY  BOBBERY. 
Prisoners  under  trial  are  acquitted,  the  investigation  being  in 
some  respects  incomplete  and  the  evidence  in  chief  unworthy  of 
credit,  ..       409 
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HOMICIDE  EXCUSABLE. 

Held,  that  in  order  to  bring  a  crime  within  the  category  of 
excasable  homicide  in  self-defence,  the  party  pleading  it,  mastahofr 
that  the  exercise  of  the  right  of  defence  was  necessary ;  for  the 
right  beitig  founded  itself  on  necessity,  cannot  extend  beyond  this 
foundation  or  in  other  words,  cannot  legally  be  exercised  in  any 
case  or  to  any  degree  which  is  not  necessary,  •  •       517 

I. 

IMPBI80NMENT  WITH  IE0N3. 
See  Female  Prisoner. 

INSANITY. 

1.  Remarks  on  necessity  of  enquiries  into  sanity  before  a  Magis- 
trate commits  a  prisoner ;  and  on  the  data  of  the  statements  of 
medical  officers  on  the  point  of  previous  insanity,  . .        41 

2.  The  prisoner  acquitted  on  the  ground  of  insanity.  Uemarks 
upon  the  conflicting  nature  of  the  medical  evidence.  The  Court 
with  reference  to  the  opinion  expressed  by  Taylor  in  his  Medical 
Jurisprudence,  viz. :  '*  That  the  true  test  for  irresponsibility  in  ambi- 
guous cases  appears  to  be,  whether  the  individual,  at  the  time  of 
the  commission  of  the  crime,  had  or  had  not  a  sufficient  power  of 
controul  to  govern  hie  aolion$t**  looking  at  the  act  of  the  prisoner 
by  this  test,  his  antecedent  and  subsequent  conduct  in  connection 
with  it,  the  Monomania  that  he  was  tne  Maharaja  of  Burdwan, 
the  apparent  motive  influenced  by  the  Monomania,  and  with  special 
advertence  to  the  testimony  of  the  Civil  Surgeou  of  the  station, 
who  mentioned  that  the  prisoner  was  insane,  held,  that  the  pri- 
soner had  not,  at  the  time  when  he  committed  the  fatal  act,  that 
power  qf  controul  over  his  actions,  which  a  man  of  sound  mind 
possessed,  and  therefore  acquitted  him,  and  directed  him  to  be  kept 

in  safe  custody  under  the  provisions  of  Section  3,  Act  IV.  of  1849,       57 

L. 
LABOUR  IN  IRONS. 

9ee  Dacoity. 

LARCENY. 

See  Embezzlement  No.  3. 

M. 
MANSLAUGHTER. 

Held  that  in  order  to  justify  theflnding  of  manslaughter,  there 
must  be  a  sufficient  provocation  and  the  fatal  stroke,  or  strokes 
must  be  clearly  traceaole  to  the  influence  of  passion  arising  from  it. 

In  the  present  case  the  fatal  strokes  inflicted  by  the  prisoner  were         « 
made  under  the  influence  of  a  sufficient  provocation  and  the  passion 
arising  therefrom ;   that  consequently  the  prisoner  is  guilty  of  cul- 
pable homicide  or  manslaughter  and  not  of  murder.    Sentenced  to 
seven  years*  imprisonment  with  labor  in  irons,  ».      dl7 
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MISDEMEANOUR. 

See  Privity. 
H  Prostitation. 

MOOKTEAR, 

See  Feef». 

MUBDEK. 

1.  The  prisoner  convicted  by  the  lower  Court  of  the  wilful  marder 
of  four  persons,  and  wounding  three  others  with  intent  to  kill,  was 
recommended  to  be  sentenced  to  imprisonment  for  life  in  banish- 
ment on  the  ground  of  his  being  "  a  low  animaV*  or  of  a  low  order 
of  intellect,  in  accordance  with  the  precedent  of  this  Court  of  the 
30th  September,  1856,  in  the  case  of  Esharee  Dnssee.  The  Court 
held  that  it  would  be  dangerous  to  allow  degrees  of  insanity,  to 
be  the  measure  of  the  punishment ;  that  the  criminal  in  every 
0uch  case  must  be  either  out  of  his  mind  and  wholly  irresponsible, 
or  have  had  the  power  to  resist  the  homicidal  impulse,  and  did  not, 
and  is  answerable  for  the  consequences,  and  not  considering  low 
intellect  to  be  a  mental  condition  which  ^ave  the  possessor  invari- 
ably less  controul  over  his  actions  than  a  higher  degree  of  intellect, 
irrespective  of  moral  feeling,  and  being  of  opinion,  that  the  pri- 
soner in  this  case,  whatever  his  intellect  was,  had  the  power  to 
controul  the  homicidal  impulse  and  did  not ;  because  the  indulg- 
ence of  it  gave  him  pleasure,  sentenced  him  to  suffer  the  extreme 
penalty  of  the  law,  ««         10 

2.  The  prisoner  acquitted,  the  majority  of  the  Court  not  consi- 
dering the  circamstaniial  evidence  against  him  sufficient  for  his 
conviction,  ..49 

3.  Case  referred  in  consequence  of  a  difference  of  opinion  between 
the  Sessions  Judge  and  the  Law  Officer  regarding  two  prisoners. 
The  Court  acouit  them  concurring  with  the  Sessions  Judge.  The 
appeal  of  a  third  prisoner  rejected.     Remarks  on  the  conduct  in 

this  case  of  one  of  the  translators  of  the  Court,  . ,         74 

4.  The  Sessions  Judge  convicted  the  prisoners  of  wilful  marder 
and  recommended  them  to  be  sentenced  to  suffer  death.  The  Court 
acquitted  them,  not  considering  the  evidence,  for  reasons  stated  in 
their  ittdgment,  sufficient  for  their  conviction,  and  giving  them  the 
benent  of  the  doubt,  •  •     157 

5.  The  prisoner  convicted  of  wilful  murder  and  sentenced  to 
suffer  deatn,  there  being  nothing  in  the  evidence  to  show  that  he 

was  not  sane  when  he  committed  the  act,  ^  •  •       188 

6.  Prisoner  con  vie  ted  of  wilful  murder,  is  under  the  circumstances 

of  the  case,  sentenced  to  be  imprisoned  in  transportation  for  life,..       195 

7.  The  prisoner  convicted  of  a  cruel  and  deliberate  murder  was 
sentenced  to  suffer  death,  the  Court  not  admitting  as  an  extenua- 
tion of  the  crime  or  ground  for  remitting  the  extreme  penalty  of 
the  law,  the  plea  of  the  prisoner  that  he  was  suffering  great  pain  at 
^e  time  when  he  committed  the  act,  such  plea  not  being  establish- 
ed by  any  evidence,  .  •       231 

8.  The  prisoner  born  both  deaf  and  dumb  charged  with  wilful 
murder  ana  wounding  with  intent  to  murder,  was,  on  conviction, 
sentenced  to  imprisonment  for  lite 'In  the  xillah  jail,  .  •  •       235 
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9.  The  prisoner  was  convicted  of  wilful  murder,  and  there  beinj; 
DO  eztetiuuting  circumstanceB,  sentenced  to  suffer  death.  The 
Court  observed  that  whenever  a  Sessions  Judge  considers  it  his 
duty  to  recommend  that  the  extreme  penalty  of  the  law  should  in 
such  a  case  be  remitted,  he  sliould  point  out  the  extenuating 
circumstances  that  would  justify  such  a  remission,  ..       233 

10.  In  this  case,  one  prisoner  is  convicted  of  wilful  murder,  but 
the  statements,  made  by  a  second  prisoner  are  held  not  to  be  con- 
fessions, and  he  is  acquitted,  ^  ••       250 

11.  The  prisoner  convicted  of  wilful  murder,  was  under  the  cir- 
cumstances of  the  case,  and  for  reasons  given,  sentenced  to  impri- 
sonment for  life  in  the  Alipore  jail,  . .       274 

12.  Prisoners  released  as  the  evidence  of  the  prosecutors  and 
witnesses  was  considered  unwortliv  of  credit,  ••       319 

13.  Prisoner  convicted  of  murder  of  one  child,  on  violent  pre- 
sumption, acquitted  of  the  murder  of  the  other,  an  infant,  as  it  might 
have  died  from  want  of  its  natural  food.    Under  the  circumstances, 

a  sentence  of  transportation  for  life  was  passed,  • .       40^ 

14.  Four  prisoners  convicted  as  accomplices  in  the  commission 
of  wilful  murder ;  of  whom  two  have  been  sentenced  capitally  and 
two  to  be  imprisoned  in  transportation  for  life,  in  conformity  with 
the  opinion  of  two  Judges  for  the  reasons  severally  given  by  them, 
while  a  third  Judge  would  have  sentenced  all  four  to  be  hanged,..       499 

15.  Prisotier  convicted  of  murder ;  but  in  consideration  of  the 
provocation  offered  to  him,  is  sentenced  to  imprisonment  in  trans- 
portation for  life,  ..       506 

16.  The  zillah  Judge  recommended  a  sentence  of  imprisonment 
for  life,  the  instrument  with  which  prisoner  killed  his  mother  and 
wife  being  at  har.d ;  the  prisoner's  character  being  good ;  there 
being  no  malice  aforethought;  he  haying  confessed;  and  that 
sentence  of  death  should  be  reserved  for  cases  of  a  deeper  dye. 

The  Nizamut  Adawlut  sentenced  the  prisoner  capitallj[,  con- 
sidering that  he  had  killed  first  his  mother  aud  then  his  wife  in  a 
manner  shewing  a  malicious  intent  to  kill,  .  •       531 

N. 

NUISANCE, 

petition  rejected,  the  Court  holding,  that  inasmuch  as  the  lower 
Court  found  that  the .  disputed  road  was  a  public  thoroughfare. 
Act  XXI.  of  1841  was  applicable,  and  that  with  reference  to  the 
precedent  in  Dalrymple's  case  and  other  precedents,  no  appeal 
could  lie  to  the  Nizamut  Adawlut  under  Section  2,  Act  XXXI. 
of  1841.  ••       214 

P. 

PERJUEY. 

1.  The  prisoner  acquitted,  the  charge  of  perjury,  as  laid  in  tke 
calendar,  not  being  established  against  nim,  ..        83 

2.  The  prisoner  acquitted  of  wilful  perjury,  the  Court  holding 
that  the  contradiction  between  the  two  statements  made  by  her» 
amounted  to  prevarication,  inasmuch  as  she  admitted  the  correct- 
ness of  her  first  statement  directly  it  was  read  to  her,  . .        87 
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3.  One  pritoner  eonvioted  of  adultery  is  senteneed  to  six  montliA' 
iinpriBonment.     Tiro  others  oooFieted  of  perjary,  «•       271 

POLICE  OFFICER,  HOMICIDE  OF. 

Held  that  in  this  country  as  in  En^nd,  constables  and  police 
officers  are  specially  protected  b^  law  when  aoting  in  the  execution 
of  their  duty.  Tliat  by  the  ruling  of  this  Court,  the  homicide  of  a 
police  officer  is  presumed  to  be  malicious  and  an  act  of  murder  and 
proof  of  matter  of  excuse  in  extenuation  lies  on  the  party  charjzed  ; 
which  proof  may  appear  either  from  evidence  aaduoed  by  the 
prosecutor  or  from  evidence  offered  by  the  prisoner ;  whereas,  in 
other  cases  the  question  whether  a  crime  is  murder  or  manslaughter 
is  to  be  decided  upon  the  evidence  produced  and  not  upon  any 
presumption  arising  from  the  mere  act  of  killing.  • .       617 

POLICE  OFFICEil.  DISMISSAL  OF. 

The  Sessions  Judge's  order  in  a  criminal  trial  directing  the 
Macistrate  to  dismiss  the  petitioner,  a  police  darogah,  from  his 
situation,  was  reversed  in  appeal,  upon  tne  ground  that  he  should 
have  been  put  upon  his  defence,  before  such  order  was  passed,  and 
allowed  an  opportunity  of  making  any  statement  he  might  wish, 
and  of  substantiating  such  settlement,  in  his  exculpation.  Held 
that  the  Sessions  Jodge  was  competent,  under  the  provisions  of 
Section  15.  Regulation  XXV.  of  1814,  and  clause  8,  Section  7>  Ee- 
gulation  XVII.  of  1816,  to  direct  the  removal  from  his  office  of 
any  police  officer,  if  his  conduct  appeared,  from  any  proceeding 
before  him  on  trial  at  the  Sessions,  to  be  such  as  to  require  his 
removal,  •  •       287 

POSSESSING  STOLEN  PROPERTY. 

Appeal  rejected,  the  tenor  of  the  prisoner's  defence  and  the 
evidence  on  the  record  justifying  the  conviction  of  the  prisoner  on 
the  count  charged.  Held  that  as  it  was  admitted  that  the  stolen 
property  was  found  in  the  prisoner's  possession,  the  law  presumed 
guilty  knowledge  on  his  part,  and  it  was  for  him  to  rebut  the  pre- 
sumption, which  he  had  not  done,  •  •       141 

PBIVITY. 

Held  that  privity  to  a  misdemeanor  not  being  a  criminal  offence 
even  if  it  had  been  proved,  which  is  not  the  case  against  the  pri- 
soners, they  would  not  have  been  liabl  to  punishment  on  that 
account,  ••       424 

PEOSTITUTION. 

Two  Judges  coneonred  in  convicting  the  prisoner  Amirun  of  the 
crime  charged  as  an  offence  nunishable  by  Mahomedan  Law  and 
the  precedents  of  the  Court,  out  differed  as  to  extent  of  punish* 
ment.  On  reference  to  a  third  Judge,  he  pronounced  for  release 
of  the  prisoner,  as  the  Magistrate  had  acted  motu  tuo  without  a 
complaint  lodged  before  him.  A  fourth  Judge  concurred  with  the 
thira  in  the  order  of  acquittal  both  on  account  of  the  indefiuiteness 
of  the  offence  and  the  want  of  authority  on  the  part  of  the  Magis- 
trate to  take  cognisance  of  the  same,  and  the  case  in  consequence 
went  to  a  fifth  Judge,  who  agreed  with  the  first  and  second  Judges 

VOL.  Till.  C 
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in  thinking  that  the  crime  with  which  the  prisoner  was  charged 
was  a  misdemeanor  under  Mahomedan  Law,  and  with  the  third 
and  fourth  in  holding  tliat,  without  a  formal  complaint  in  writing, 
Ihe  Magistrate  under  the  law  of  procedure  current  in  the  mofiissil. 
had  no  authority  to  take  cognizance  of  the  misdemeanor  charged 
against  the  prisoner.  Under  the  opinion  expressed  by  the  third, 
fourth  and  firth  Judges  the  prisoner  was  declared  entitled  to  her 
immediate  release,  . .       343 

R. 

BAPE. 

1.  The  prisoner  acquitted  on  account  of  the  weakness  of  the  evi- 
dence for  the  prosecution  and  the  improbabilities  of  the  actual 
commission  of  the  offence,  as  charged,  ..         78 

2.  Prisoner  convicted  of  aiding  and  abetting  an  attempt  to  commit 
rape,  . .       2*27 

3.  In  a  case  of  rape,  where  after  her  forcible  abduction  ./btcr  men 
successively  violated  the  prosecutrix  who  was  eight  months  with 
child,  and  looking  to  the  crime  of  rape  being  a  heinous  one,  the 
Court  awarded  a  sentence  of  fourteen  years'  imprisonment  in 
banishment,  «.       511 

RECOGNIZANCE. 

Appeal  from  the  decision  of  the  Sessions  Judge,  confirming  an 
order  of  the  Magistrate,  whereby  the  petitioner  was  required  to 
enter  into  penal  recognizances  to  the  amount  of  16, (MX)  Rs.  and 
give  additional  security  of  two  sureties  of  8,000  Rs.  each  to  keep 
the  peace  for  one  year,  and  in  default  was  committed  to  the  civil 
jail,  was  rejected  on  the  following  grounds. 

The  Court  held  that,  although  the  recognizances  appeared  to  be 
unusually  heavy,  the  lower  Courts  having  considerea  it  absolutely 
necessary  to  bmd  down  the  petitioner  in  heavy  recognizances  and 
security  to  keep  the  peace,  they  would  not  interfere  with  the  order, 
inasmuch  as  tne  local  authorities  must  be  the  best  judges  of  the 
exigency  of  such  a  measure  for  the  preservation  of  the  peace,  and 
the  ability  of  the  petitioner  to  pay  the  amount ;  moreover,  that  it 
was  oot  necessary,  as  contended  for  by  the  petitioner's  pleader, 
that  the  party  bound  should  be  convicted  of  some  act  that  would 
justify  resort  to  such  a  measure ;  that  in  taking  penal  recognizances 
under  Act  V.  of  1848,  consideration  only  is  to  be  had  to  the  condi- 
tion in  life  of  the  party,  and  the  circumstances  of  the  case  ;  that 
be  need  not  be,  as  expressly  stated  in  the  provisions  of  the  Act, 
convicted  of  any  specinc  ofience ;  and  that  the  Act  is  necessarily 
arbitrary,  it  being  left  entirely  to  the  discretion  of  the  Magistrate 
to  take  recognizances  from  any  party,  and  to  fir  the  amount,  when 
it  shall  appear  to  him  just  and  necessary  for  the  maintenance  of 
the  peace  in  his  district. 

The  Court  while  declining  to  interfere  with  the  order  of  the 
Magistrate  left  it  to  him  to  reduce  the  amount  of  recognizance,  if 
the  petitioner  could  prove  to  his  satisfaction,  that  it  was  beyond 
what  he  was  able  to  pay,  and  the  circumstances  of  the  case  admitted 
of  the  reduction,  being  of  opinion,  that  in  all  such  cases  the  amount 
fixed  should  be  a  reasonable  amount,  such  as,  when  the  party  has 
been  bound  over,  may  be  easily  realised,  should  the  recognizance 
be  forfeited,  .,138 
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REGULATION  X.  of  1824. 

See  Witness. 
REGULATION  IIL  182L 

See  Assault. 
REVIEW  OF  JUDGMENT. 

1.  On  an  application  for  a  review  of  judgment  in  the  snmmsry 
appeal  of  Ramrutton  Roy,  derided  on  the  31  st  December,  1857, 
the  Court  OTerruled  the  plea,  that  the  objection  to  the  admission 
of  the  review  asked  for  could  not  be  heard  on  the  part  of  Ramrutton 
Rojf,  inasmuch  as  he  never  appeared  in  the  onginal  case  in  the 
lower  Court,  and  his  appeal  should  never  have  been  allotred,  upon 
the  ground  that  the  application  was  for  a  review  in  a  case  in  which 
Samrutton  was  one  of  the  parties  represented,  and  the  judgment  had 
been  given  in  his  favor. 

The  application  for  a  review  was  rejected  on  the  ground  that  the 
order  reversed  by  the  Court  in  appeal,  was  not,  as  contended  for 
by  the  petitioner's  pleader,  a  mere  interlocutory  order,  such  as  is 
generally  passed  in  the  course  of  a  case,  and  is  material  to  its  pro* 
gress,  but  a  sentence  of  a  Court  in  a  criminal  trial  inflicting  a 
penalty  attached  by  the  law  to  an  offence  of  which  the  defendant 
bad  been  held  to  be  guilty. 

It  was  held,  that  in  such  CBses,  whenever  a  competent  Court, 
upon  what  appear  to  it  at  the  time  to  be  just  grounds,  nffords  relief 
to  a  defendant  from  the  infliction  of  a  punishment  affecting  his 
person  or  his  property,  the />ro«erti/or  would  not  be  entitled  to  the 
right  of  appeal  against  such  an  order,  and  that  upon  the  same  prin- 
ciple an  application  for  a  review  of  judgment  on  the  part  of  &  pro- 
secutor in  any  case  in  \ihich  the  Court  had  granted  such  relief 
would  not  be  admitted,  ..151 

2.  Application  for  a  review  of  judemetit  i?ranted  under  the  cir- 
cumstances of  the  case,  and  the  lower  Court  directed  to  make  further 
enquiry,  and  examine  the  witnesses  named  by  the  prisoner.  The 
Court  held,  in  concurrence  with  the  permanent  Judges,  that  the 
latter  part  of  Section  4,  Regulation  XIV.  of  1810,  which  gave  the 
Nizamut  Adawlut  the  po^er  of  revising  any  sentence  it  had  passed 
and  remitting  any  part  of  the  punishment  adjudged  was  not  super- 
seded by  Acts  :!^XXI.  of  1841  and  XIX.  of  1848,  those  Acts 
having  reference  only  to  the  revision  of  sentences  of  a  lower  by  a 
higher  Court,  , .       205 

3.  Application  for  a  review  of  thejudgment  of  this  Court  passed 
in  the  case  of  Government  versus  Eheeroo  Sircar  and  others,  was 
rejected  on  the  ground  that  the  argurr.ents  urged  by  the  petitioners' 
counsel  and  the  authorities  cited  by  him  in  their  support  did  not 
apply  to  the  circumstances  attending  the  affray,  as  found  by  the 
Court  upon  the  evidence,  a  long  feud  liaving  existed  between  the 
rival  parties,  who  had  made  extensive  preparations,  and  were 
armed  and  ready  for  the  expected  collision,  and  instead  of  seeking 
the  protection  of  the  law,  took  the  law  into  their  ovi  n  hands  aud 
hazarded  the  issue,  .,       291 

RIOT. 
1.    Riotous  attack  upon  the  Indigo  Factory  of  Muttrapore,  attend- 
ed with  arson,  the  severe  wounding  of  Mr.  George  Oram,  and  plim- 
o  2 
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der  of  property.  In  conseqaenoe  of  Mr.  Oram's  haTiog  given  a  com- 
promise in  the  case,  in  which  the  Sessions  Judge  states,  the  Rajah 
of  Nuldangah  had,  at  first,  been  implicated,  the  prosecution  was 
conducted  on  the  part  of  Government.  Upon  the  aefendants  who 
were  convicted  of  being  foremost  in  the  attack  and  most  culpable, 
the  Sessions  Judge  passed  sentence  of  imprisonraept  with  hard 
labor  for  seven  years.  Others  were  sentenced  to  five  years'  impri- 
sonment with  hard  labor,  and  two  were  sentenced  to  one  year's 
imprisonment  with  hard  labor.  In  appeal,  the  sentence  of  the 
Sessions  Judge  was  affirmed  with  regard  to  some  of  the  defendants, 
and  reversed  with  regard  to  others,  the  Court  attaching  leas  weight 
to  the  testimony  of  certain  witnesses,  upon  whom  the  Sessions 
Judge  relied,  on  the  ground  chiefly  of  the  physical  impossibility, 
that  a  disinterested  and  independent  witness  should,  dunng  a  riot, 
see  with  his  own  eyes,  so  to  be  able  to  name  them  afterwards,  one 
hundred  and  fifty  men  engaged  in  it. 

The  Court  considered  the  Sessions  Judge's  remarks  upon  the  state 
of  the  law  regarding  the  erection  of  the  new  bazars  contiguous  to 
bazars  of  long  standing,  and  the  powerlessness  of  the  Police  with- 
out  fire-arms  to  repress  such  outrages,  deserving  of  the  attention 
of  Government,  ,.        16 

2.  In  appeal  the  sentence  passed  by  the  Sessions  Judge  was  affirm- 
ed with  regard  to  some  of  the  defendants,  and  reversed  with  regard 
to  others.  See  remarks  of  the  Court  in  the  appeal  of  Danesh  Sheikh 
and  others,  defendants  in  the  same  case  27th  January,  1857.  The 
Court  observe  that  the  Jury  in  this  case  have  found  some  of  the 
prisoners  guilty  upon  the  very  same  evidence,  which  they  dis- 
trusted in  the  former  case,  and  on  which  other  prisoners  were 
acquitted  by  them.  ..31 

3.  Three  prisoners  convicted  of  riot  attended  with  culpable  homi- 
cide and  sentenced  by  the  Niznmut  Adawlut  to  seven  years'  impri- 
sonment with  labor  and  irons ;  the  case  having  been  referred  by 
the  Sessions  Judge,  who,  difiering  with  his  law  officer,  proposed  to 
acquit  the  prisoners,  •  •      253 

RIOTOUS  ASSAULT  AND  ILLEGAL  IMPRISONMENT. 

Prisoners  Nos.  3  to  8  were  convicted  by  the  Sessions  Judge  of 
riotous  assault  with  severe  wounding  and  forcibly  carrying  away  of 
Petumber  Burral,  and  also  of  riotous  assault  and  plunder  of  pro- 
perty and  carrying  away  of  liamcoomar  Mundle,  and  prisoners 
Nos.  1  and  2,  were  convicted  of  being  privy  to  the  above  crimes 
and  also  with  the  illegal  imprisonment  of  Petumber  Burral.  The 
ibrmer  prisoners  were  sentenced  to  seven  years'  imprisonment,  with 
hard  labor  and  irons.  The  prisoner  No.  1  to  seven  years'  impri- 
sonment with  labor  and  irons,  and  prisoner  No.  2  to  two  years' 
imprisonment  with  labor  commutable  on  the  payment  of  a. fine  of 
lOUO  lis.  within  one  week. 

Held  on  appeal,  that  no  reason  exists  for  interfering  with  the  sen- 
tence passed  by  the  Sessions  Judge  against  the  prisoner  Nos.  3  to 
8 

Held  also  that  prisoners  Nos.  I  and  2,  are  clearly  guilty  of  the 
illegal  imprisonment  of  the  prosecutors.  Prisoner  No.  1  is 
therefore  in  modification  of  the  Sessions  Judge's  order,  sentenced 
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to  imprisoament  for  three  years,  with  labor  commntable,  to  pay- 
ment of  a  fine  of  lU.  3000  and  prisoner  No.  2  to  six  months' 
imprisonment  with  labor  oommutable  by  the  payment  of  a  fine  of 
250  Ks.,  ..       424 

8. 

SECURITY  FOR  GOOD  CONDUCT. 
9ee  Dacoity  No.  I. 

SPECIAL  POWERS. 
8ee  Assault. 


THEFT. 

See  Embezzlement,  No.  3. 

THIEVES.  BELONGING  TO  A  GANG  OF. 

Sentence  passed  npon  the  prisoners  convicted  under  Act  XI.  of 
1848,  confirmed,  ••         85 

W. 

WITNESS. 

Held  that  a  pnrty,  whilst  his  own  trial  is  going  on,  that  is,  before 
his  own  sentence  has  been  passed,  cannot  be  made  a  witness,  he 
cannot  in  short  be  on  his  own  triat  for  an  offence  and  a  witness 
against  otiiers  for  that  offence  at  one  and  the  same  time ;  such 
union  of  prisoner  under  trial  and  witness  is  incompatible  with  all 
principle,  it  is  necessary  that  the  prisoner  either  be  first  sentenced 
and  then  made  an  approver  of  in  the  usual  mode,  or  that  he  be 
made  a  witness  in  the  mode  prescribed  by  Regulation  X.  of  1824, 
that  is  a  tender  of  pardon  be  first  made  to,  and  accepted  by  the 
prisoner,  •  •     533 

WOUNDING  WITH  INTENT  TO  COMMIT  MURDER. 

The  intent  to  kill  could  not  be  justly  inferred  from  all  the  cir- 
cumstances of  the  case.  Tlie  wound  according  to  the  medical 
evidence  was  a  slight  and  superficial  one  on  the  shoulder,  and  wos 
more  probablv  an  accidental  consequence  on  an  attempt  to  rob  the 
prosecutrix  of  her  ornaments.  The  intention  of  the  prisoner  must 
be  judged  of  from  her  own  conduct,  tiie  situation  of  the  parties,  the 
extent  of  the  wounds  and  the  means  employed  to  effect  it. 

Held  that  in  endeavouring  to  ascertain  the  prisoner's  real  inten- 
tion, it  is  of  as  much  importance  to  consider  the  nature  of  the 
injury  inflicted  as  the  instrument  employed.  Prisoner  convicted 
of  assault  and  wounding,  and  sentenced  to  six  months'  imprison- 
meut  with  labor,  ••       653 
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